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1 

IN THE UNITED STATES DISTRICT COURT FOR  
THE NORTHERN DISTRICT OF OKLAHOMA 

 
ROBERT M. MAPLES,   ) 
      ) 
  Petitioner,   ) 
      ) 
v.      ) Case No. 21-CV-91-JED-CDL 
      ) 
RICK WHITTEN,    ) 
WARDEN,      ) 
      ) 
  Respondent.   ) 
 

BRIEF IN SUPPORT OF MOTION TO DISMISS PETITION 
FOR WRIT OF HABEAS CORPUS AS TIME-BARRED BY 

THE STATUTE OF LIMITATIONS, OR, ALTERNATIVELY, 
FOR FAILURE TO EXHAUST STATE COURT REMEDIES  

 Comes now Respondent, by and through the Attorney General of the State of 

Oklahoma, Mike Hunter, and in support of his Motion to Dismiss Petition for Writ of 

Habeas Corpus as Time-Barred by the Statute of Limitations, or, Alternatively, for Failure 

to Exhaust State Court Remedies, files the following brief in support. For the reasons stated 

herein, Respondent respectfully requests this Court dismiss the Petition, Doc. 4, Amended 

Petition,1 with prejudice as time-barred under 28 U.S.C. § 2244(d)(1). Alternatively, the 

Petition should be dismissed without prejudice as unexhausted pursuant to 28 U.S.C. 

§ 2254(b)(1). 

                                              
1 Respondent will use this Court’s ECF pagination when citing to previously filed documents in 
this Court. 
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ARGUMENT AND AUTHORITY 

A.  Procedural History 

Robert M. Maples, hereafter Petitioner, has failed to file his petition within the one 

year statute of limitations contained within the Antiterrorism and Effective Death Penalty 

Act (“AEDPA”), 28 U.S.C. § 2244(d)(1), and therefore his petition is barred. The following 

procedural history is relevant to the disposition of this Motion.  

On November 3, 2014, Petitioner, represented by counsel, entered a negotiated plea 

of guilty to the charge of Sexual Abuse of a Child Under the Age of 12, in violation of 

Okla. Stat. tit. 21, § 843.5(F) (2011), in Mayes County District Court Case No. CF-2014-

170, before the Honorable Terry H. McBride, District Judge. Exhibit “1,” Judgment and 

Sentence, p. 1.2 Pursuant to the plea agreement, the state district court sentenced Petitioner 

to a term of twenty-five years in the custody of the Oklahoma Department of Corrections. 

Id. 

Petitioner did not timely move to withdraw his plea, so his conviction became final 

ten days later, on November 13, 2014. See Rule 4.2(A), Rules of the Oklahoma Court of 

Criminal Appeals, Title 22, Ch. 18, App. (2014). On October 31, 2019, Petitioner filed a 

Petition for Post-Conviction Relief in Mayes County District Court. Exhibit “3,” First 

Application for Post-Conviction Relief, p. 1. Petitioner argued solely that because he was 

                                              
2 Petitioner incorrectly asserts that he pleaded guilty to “Lewd Act against minor under age of 14.” 
Doc. 4, Amended Petition, p. 1. Both the Judgment and Sentence and the Plea of Guilty/Summary 
of Facts, which Petitioner signed, confirm that Petitioner admitted his guilt to the crime of Sexual 
Abuse of a Minor Under the Age of 12. Exhibit 1 at 1; Exhibit “2,” Plea of Guilty/Summary of 
Facts, p. 2. 
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of Indian blood and committed his crime in Indian Country the State of Oklahoma lacked 

jurisdiction over his crime. Id. Before the state district court acted on the application, 

Petitioner filed a second application for post-conviction relief on November 27, 2019, re-

raising the ground from his first application. Exhibit “4.” Second Application for Post-

Conviction Relief, p. 1. On July 6, 2020, the state district court denied Petitioner’s 

applications for post-conviction relief. Exhibit “5,” Order Denying Post-Conviction Relief, 

pp. 1–3. Petitioner has not appealed the state district court’s order or made any further 

filings in state court. Exhibit “6,” District Court Docket Sheet, p. 6. 

On March 1, 2021, Petitioner filed his petition in this Court. Doc. 1, Petition, p. 1. 

On March 10, 2021, this Court directed Petitioner to pay the filing fee and file an amended 

petition. Doc. 2. On March 24, 2021, Petitioner paid the filing fee. Doc. 3. On March 25, 

2021, Petitioner filed an Amended Petition raising one issue:  he is an Indian and his crime 

was committed within Indian Country and thus his crime lies within the exclusive 

jurisdiction of the federal government. Doc. 4, Amended Petition, p. 5. On April 9, 2021, 

this Court ordered a response from the State of Oklahoma to the Amended Petition, and 

declared the original petition moot.3 Doc. 5, Order Directing Response. On April 26, 2021, 

Petitioner filed what Respondent interprets as a brief in support of the Petition. Doc. 7, 

Petitioner’s Brief in Support.4 

                                              
3 Thus, any further references in this brief to the “Petition” refers to the Amended Petition, Doc. 
4, unless otherwise noted. 
4 In the Petition, Petitioner does not state which tribe he believes he is a member of, nor does he 
present any evidence to support his claim of Indian status beyond his unsupported assertion that 
he is “a decendant [sic] of the Old-Settlers of the Canadian District of the Treaty of 1866 Between 
the Cherokee Nation and the United States.” Doc. 4, Amended Petition, p. 5.  

Case 4:21-cv-00091-CVE-CDL   Document 9 Filed in USDC ND/OK on 05/10/21   Page 8 of 21



4 

B. The Petition is Untimely 

Petitioner does not acknowledge it, but his petition is outside the one year set forth 

by the Antiterrorism and Effective Death Penalty Act (“AEDPA”) to file his habeas 

petition. Section 2244(d) of the AEDPA provides:  

(1)  A 1-year period of limitation shall apply to an application for a writ of 
habeas corpus by a person in custody pursuant to the judgment of a State 
court. The limitation period shall run from the latest of— 

(A) the date on which the judgment became final by the conclusion of 
direct review; 

(B) the date on which the impediment to filing an application created 
by State action in violation of the Constitution or laws of the United 
States is removed, if the applicant was prevented from filing by such 
action; 

(C) the date on which the constitutional right was initially recognized 
by the Supreme Court, if the right has been newly recognized by the 
Supreme Court and made retroactively applicable to cases on 
collateral review; 

or 

(D) the date on which the factual predicate of the claim or claims 
presented could have been discovered through the exercise of due 
diligence.  

28 U.S.C. § 2244(d).  

 Only § 2244(d)(1)(A) and § 2244(d)(1)(C) are potentially implicated in Petitioner’s 

case.5 Doc. 4, Amended Petition, p. 5. As demonstrated below, his petition is not timely 

                                              
5 To the extent that the petition could be read to invoke § 2244(d)(1)(B), the closest Petitioner 
comes to this is references to his facility’s COVID-19 lockdown procedures. Doc. 4, Amended 
Petition, pp. 8–9. To the best of Respondent’s knowledge COVID-19 did not exist at any time 
prior to the November 14, 2015, expiration of Petitioner’s statutory time under the AEDPA, and 
the facts underlying his claim—specifically, his alleged Indian status and his contention that the 
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under either of these provisions, and he has not demonstrated entitlement to equitable 

tolling. 

1. Petitioner’s habeas petition was not filed within one year of his 
conviction becoming final. 

The AEDPA imposes a one-year time limitation for a state prisoner to file a federal 

habeas petition. 28 U.S.C. § 2244(d)(1). A prisoner’s “properly filed” application for state 

collateral review will statutorily toll the AEDPA’s limitation period during the time it is 

“pending.” 28 U.S.C. § 2244(d)(2). The AEDPA’s statute of limitations “is tolled only 

while state courts review the application.” Lawrence v. Florida, 549 U.S. 327, 333 (2007) 

(emphasis added). 

Here, Petitioner’s conviction rests on a guilty plea, and his only path to direct review 

under Oklahoma law was through a certiorari appeal. Clayton v. Jones, 700 F.3d 435, 441 

(10th Cir. 2012). Petitioner thus had ten days from the date of the entry of his plea to file a 

motion to withdraw his plea and request an evidentiary hearing if he intended to pursue an 

appeal. Id. As stated above, Petitioner’s conviction became final on November 13, 2014, 

after his time to file a motion to withdraw his plea expired. Thus, his clock began to run 

the next day, on November 14, 2014. His time to file thus expired on November 16, 2015. 

Harris v. Dinwiddie, 642 F.3d 902, 906 n.6 (10th Cir. 2011).6 Petitioner did not file his 

first application for post-conviction relief in state court until October 31, 2019, almost four 

                                              
location of his crime was within a reservation—have been available to him since the time of his 
crime. 
6 As November 14, 2015, fell on a Saturday, Petitioner had until Monday, November 16, 2015, in 
which to file. Harris, 642 F.3d at 906 n.6. 
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years after his statutory time expired; thus, this and his subsequent state application for 

post-conviction relief do not alter the date on which his time to file expired. Fisher v. 

Gibson, 262 F.3d 1135, 1142–43 (10th Cir. 2001) (state post-convictions begun after 

expiration of statutory time do not toll or resurrect the AEDPA’s statute of limitations). 

Petitioner did not file the initial petition until March 1, 2021, or the amended petition until 

March 25, 2021, almost six years after his time expired.  

2. McGirt did not restart the federal habeas statute of limitations. 

Under the AEDPA, when a claim rests on a newly recognized right, a petitioner’s 

clock begins to run on “the date on which the constitutional right asserted was initially 

recognized by the Supreme Court, if the right has been newly recognized by the Supreme 

Court and made retroactively applicable to cases on collateral review.” 28 U.S.C. 

§ 2244(d)(1)(C). Liberally construing the amended petition and the brief in support,7 

Petitioner essentially claims the Supreme Court’s decision in McGirt v. Oklahoma, 140 S. 

Ct. 2452 (2020), recognized a new constitutional right that he could not have utilized 

before. Doc. 7, Petitioner’s Brief in Support, p. 6. This argument is without merit. 

Regarding 28 U.S.C. § 2254(d)(1)(C), the decision of the United States Supreme 

Court in McGirt v. Oklahoma, 140 S. Ct. 2452 (2020) did not recognize a new 

constitutional right. Rather, McGirt was merely an application of Solem v. Bartlett, 465 

U.S. 463 (1984) to the Muscogee (Creek) Nation’s reservation. See In re Morgan, No. 20-

                                              
7 “A pro se litigant’s pleadings are to be construed liberally and held to a less stringent standard 
than formal pleadings drafted by lawyers.” Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991). 
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6123 (10th Cir. Sept. 18, 2020) (unpublished, attached as Exhibit 7) 8 (finding McGirt did 

not announce a new rule, for purposes of 28 U.S.C. § 2244(b)(2)(A), because it was based 

on “well-established precedent”). Thus, McGirt did not announce a new constitutional 

right, and does not provide a new factual predicate for Petitioner’s claim. Further, the fact 

that Petitioner’s claim possibly implicates the state’s exercise of jurisdiction does not 

excuse him from section 2244(d). See Ross v. Pettigrew, No. 20-CV-0396-JED-CDL, 2021 

WL 1535365, *3 & n.5 (N.D. Okla. Apr. 19, 2021) (unpublished) (dismissing habeas 

petition filed by Oklahoma prisoner, and predicated on McGirt, as time-barred because 

“the plain language of [28 U.S.C.] § 2244(d)(1) provides no exception for due-process 

claims challenging subject-matter jurisdiction”); Cole v. Pettigrew, No. 20-CV-0459-JED-

CDL, 2021 WL 1535364, *2 & n.4 (N.D. Okla. Apr. 19, 2021) (unpublished) (same); 

Sampson v. Dowling, No. 20-CV-0361-JED-CDL, 2021 WL 1318662, *2–3 (N.D. Okla. 

Apr. 8, 2021) (same). See also McGirt, 140 S. Ct. at 2479 (“Other defendants who do try 

to challenge their state convictions may face significant procedural obstacles, thanks to 

well-known state and federal limitations on post-conviction review in criminal 

proceedings.”); id. at 2481 (“Many other legal doctrines—procedural bars, res judicata, 

statutes of repose, and laches, to name a few—are designed to protect those who have 

reasonably labored under a mistaken understanding of the law.”). One such “well-known . 

. . federal limitation[]” and “statute of repose” is the statute of limitations under the AEDPA 

                                              
8 All unpublished decisions are cited for persuasive value only pursuant to Fed. R. App. P. 32.1 
and 10th Cir. R. 32.1(A). 
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which Respondent has asserted as a bar in this case pursuant to 28 U.S.C. § 2244(d)(1). 

Petitioner’s claim is untimely.9 

3. Petitioner is not entitled to equitable tolling. 

The AEDPA “limitations period may be equitably tolled if the petitioner ‘diligently 

pursues his claims and demonstrates that the failure to timely file was caused by 

extraordinary circumstances beyond his control.’” Fleming v. Evans, 481 F.3d 1249, 1254 

(10th Cir. 2007) (quoting Marsh v. Soares, 233 F.3d 1217, 1220 (10th Cir. 2000)). To 

warrant equitable tolling, a petitioner must allege “(1) that he has been pursuing his rights 

diligently, and (2) that some extraordinary circumstance stood in his way and prevented 

timely filing.” Lawrence, 549 U.S. at 336 (citation and internal quotation marks omitted). 

Equitable tolling applies “only in rare and exceptional circumstances,” as in the case of 

actual innocence or where uncontrollable circumstances prevent a petitioner’s timely 

habeas filing. Gibson v. Klinger, 232 F.3d 799, 808 (10th Cir. 2000). “[A]n inmate bears a 

strong burden to show specific facts to support his claim of extraordinary circumstances 

and due diligence.” Yang v. Archuleta, 525 F.3d 925, 928 (10th Cir. 2008) (quoting Brown 

v. Barrow, 512 F.3d 1304, 1307 (11th Cir. 2008)). 

Petitioner presents no evidence that he diligently pursued his claims within the 

AEDPA’s allotted time, and makes no argument that he was prevented from doing so by 

                                              
9 Although, in the timeliness section of the amended petition, Petitioner cites this Court’s opinion 
in Deerleader v Crow, 2020 WL 7345653 (N.D. Okla. Dec. 14, 2020) (unpublished), Respondent 
reads this portion of the amended petition as arguing Deerleader’s holding excuses Petitioner from 
fully exhausting his claim, not that it excuses him from timely filing. See Doc. 4, Amended 
Petition, p. 9. In any event, the AEDPA’s time bar was not at issue in Deerleader. Respondent will 
thus address this portion of the amended petition when discussing the exhaustion issue below. 
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circumstances beyond his control. Nor has Petitioner made any claim that he is actually 

innocent of the offense to which he pleaded guilty. Petitioner has not demonstrated 

entitlement to equitable tolling under any traditional metric. Petitioner’s request for habeas 

relief is untimely and should be dismissed accordingly. 

C. The Petition is Unexhausted 

In addition to the Petition’s timeliness problems, Petitioner has yet to fully present 

this claim in the courts of Oklahoma. Specifically, Petitioner has yet to present this, or any, 

claim to the Oklahoma Court of Criminal Appeals (“OCCA”). As such, Petitioner has not 

fairly presented the federal issue for state courts to remedy before proceeding in federal 

habeas. Although Petitioner does not acknowledge it, the state district court did act on his 

applications for post-conviction relief, denying them on July 6, 2020. Exhibit 5 at 1–3.10 

Thus, even if this Court does not dismiss the Petition with prejudice as untimely, it should 

dismiss it without prejudice because Petitioner has not yet exhausted his claim in state 

court. 

Under the AEDPA, a habeas writ may not be granted unless 

(A) the applicant has exhausted the remedies available in the courts of the 
State; or  
(B) 

(i) there is an absence of available State corrective process; or  
(ii) circumstances exist that render such process ineffective to protect 
the rights of the applicant. 
 

                                              
10 Although Petitioner asserts that, due to COVID-19 lockdown procedures, he has been denied 
the ability to “check [his] records of the state,” Doc. 4, Amended Petition, p. 9, the Mayes County 
District Court’s order indicates Petitioner was directly mailed a copy of its order. Exhibit 5 at 4. 
Respondent does not read the amended petition as alleging that prison officials have denied 
Petitioner his mail for a period of almost nine months—from July 2020 to March 2021. 
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28 U.S.C. § 2254(b)(1). Properly exhausting state remedies require that petitioners “fairly 

present [their] claims to the state courts.” O’Sullivan v. Boerckel, 526 U.S. 838, 848 (1999). 

That a petitioner’s prior actions result in procedural default in state court does not change 

the requirement for prior presentation in state court before a claim can be asserted in a 

federal habeas proceeding. Id. “The exhaustion requirement is satisfied if the federal issue 

has been properly presented to the highest state court, either by direct review of the 

conviction or in a postconviction attack.” Dever v. Kansas State Penitentiary, 36 F.3d 

1531, 1535 (10th Cir. 1994). Under the AEDPA, “[a]n applicant shall not be deemed to 

have exhausted the remedies available in the courts of the State, within the meaning of this 

section, if he has the right under the law of the State to raise, by any available procedure, 

the question presented.” 28 U.S.C. § 2254(c). 

The AEDPA, in requiring deference to state courts’ adjudications of constitutional 

claims pursuant to § 2254(d), confirms “that state courts are the principal forum for 

asserting constitutional challenges to state convictions.” Harrington v. Richter, 562 U.S. 

86, 103 (2011). Thus, the exhaustion requirement works together with § 2254(d) and “the 

doctrine of procedural bar to ensure that state proceedings are the central process, not just 

a preliminary step for a later federal habeas proceeding.” Id. This exhaustion requirement 

dictates that “state prisoners must give the state courts one fully opportunity to resolve any 

constitutional issues by invoking one complete round of the State’s established appellate 

review process.” O’Sullivan, 526 U.S. at 845 (emphasis added).  

In Oklahoma, applications for post-conviction relief may be first brought in the 

district court where the conviction originated. Okla. Stat. tit. 22, § 1080 (2011). If the 
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district court denies relief, petitioners may appeal the denial of post-conviction relief, as a 

matter of right, to the OCCA. Okla. Stat. tit. 22, § 1087 (2011). 

As Petitioner acknowledges, he never presented this claim to the OCCA or 

attempted to appeal the district court’s denial of post-conviction relief. Doc. 4, Amended 

Petition, p. 5. Indeed, Petitioner seems unaware that the state district court had ruled on his 

post-conviction application at all before he filed his Petition in this Court. Id. at 6. Petitioner 

claims, in any event, that the state district court “is far out of time to reply thus resulting in 

non compliance [sic] with [Okla. Stat. tit. 22, § 1083].” Id. Petitioner misreads the 

Oklahoma Post-Conviction Procedure Act.  

Section 1083 of Title 22, aptly titled “Response by State – Disposition of 

Application,” concerns the response by the State to a petitioner’s application for post-

conviction relief and the options available to state district courts in disposing of, or 

granting, the application. Okla. Stat. tit. 22, § 1083 (Supp. 2014). Section 1083(A), 

specifically, allows the State, by default, a period of thirty days in which to respond to the 

petitioner’s application for post-conviction relief, or “within any further time the [state 

district court] may fix.” Okla. Stat. tit. 22, § 1083(A) (Supp. 2014). Nothing within § 1083, 

however, limits the period of time in which the state district must rule on an application for 

post-conviction relief. In fact, sub-sections (B) & (C) of § 1083 specifically allow for state 

district courts resolve applications on the pleadings where appropriate. Okla. Stat. tit. 22, 

§§ 1083(B), (C) (Supp. 2014).  

Similarly, Petitioner’s reference to the OCCA’s Rule 5.5 is misdirected. Doc. 4, 

Amended Petition, p. 6. Petitioner suggests that Rule 5.5 prevents him from exhausting his 
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claim before the OCCA. However, Rule 5.5 concerns the finality of an order from the 

OCCA disposing of an appeal from a state district court’s post-conviction application 

decision and reads, in total, as follows: 

Once this Court has rendered its decision on a post-conviction appeal, that 
decision shall constitute a final order and the petitioner’s state remedies will 
be deemed exhausted on all issues raised in the petition in error, brief and 
any prior appeals. A petition for rehearing is not allowed and these issues 
may not be raised in any subsequent proceeding in a court of this State. The 
Clerk of this Court shall return to the movant any petitions for rehearing 
tendered for filing. See Section 1086 of Title 22. 

Rule 5.5, Rules of the Oklahoma Court of Criminal Appeals, Title 22, Ch. 18, App. 

(2019).11 Rule 5.5, thus, bars petitions for rehearing only after the OCCA has issued a final 

order disposing of a post-conviction appeal. Rule 5.5 has no bearing on Petitioner’s ability 

to appeal to the OCCA from the denial of post-conviction relief in the first place.  

Here, although there was no response from the State, the district court issued its 

order denying post-conviction relief within nine months of Petitioner’s initial filing. 

Exhibit 5 at 1. Petitioner, in order to pursue an appeal before the OCCA, was required to 

file a notice of appeal in the state district court within twenty days from the date of the 

court’s order denying relief. See Rule 5.2(C)(1), Rules of the Oklahoma Court of Criminal 

Appeals, Title 22, Ch. 18, App. (2019) (“The party desiring to appeal from the final order 

of the District Court under Section V of these Rules MUST file a Notice of Post-Conviction 

                                              
11 Respondent cites the OCCA’s Rules as they existed when Petitioner filed his applications for 
post-conviction relief, however, the relevant rules have not been altered in the time since these 
state court filings. 
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Appeal with the Clerk of the District Court within twenty (20) days from the date the order 

is filed in the District Court” (all caps in original)).  

Petitioner’s reliance on Rule 5.2(C)(6)12 and Rule 5.3(B), Doc. 4, Amended 

Petition, p. 5, is also misplaced because the Rules’ requirement that state district court 

clerks transmit certain items to the OCCA to complete the record on post-conviction appeal 

is dependent upon the timely filing of a notice of appeal in the state district court. See Rule 

5.2(C)(1) (“The filing of the Notice of Post-Conviction Appeal in the District Court is 

jurisdictional and failure to timely file constitutes waiver of the right to appeal.”) & Rule 

5.3(B)(1) (“Upon receipt of the notice of post-conviction appeal, the Clerk of the District 

Court shall compile two certified copies of the record on appeal as defined by Rule 

5.2(C)(6) . . . .” (emphasis added)), Rules of the Oklahoma Court of Criminal Appeals, 

Title 22, Ch. 18, App. (2019).13  

State law and process was fully available to Petitioner to properly raise, appeal, and 

exhaust his claim before the OCCA, pursuant to its rules. Petitioner has not shown a failure 

of the state courts to follow their own procedures such that there is an absence of effective 

state process or that circumstances exist that render the State’s process ineffective to protect 

Petitioner’s rights. 28 U.S.C. §§ 2254(b)(1)(B)(i)–(ii). 

                                              
12 Petitioner cites “Rule 5.2(B)(6)”; as no such provision exists, Respondent believes this to be a 
typo, and Petitioner is, in fact, referring to Rule 5.2(C)(6). Doc. 4, Amended Petition, p. 5. 
13 As a matter of state law, Petitioner has potentially waived his right to appeal from the state 
district court’s order denying relief. However, that Petitioner’s claims may be procedurally barred 
does not relieve him of the basic exhaustion requirement of one full round of state appellate review. 
O’Sullivan, 526 U.S. at 848. In any event, Petitioner still has the option of seeking an out-of-time 
appeal from the denial of post-conviction relief. See Rule 2.1(E)(3), Rules of the Oklahoma Court 
of Criminal Appeals, Title 22, Ch. 18, App. (2019). 
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Next, Petitioner references pages 5 and 6 of his “attachments,” for the reader to find 

“full details of [his] not seeking any further proceedings in state courts.” Doc. 4, Amended 

Petition, p. 6. As Petitioner did not attach any documents to his amended petition, 

Respondent reads this as a reference to the brief in support filed April 26, 2021. Doc. 7. In 

his Brief in Support, Petitioner argues that because the State does not have criminal 

jurisdiction over Indians in Indian Country that it “cannot have a corrective process.” Doc. 

7, Petitioner’s Brief in Support, p. 5. Moreover, although placed in the timeliness section 

of his amended petition, Petitioner invokes this Court’s opinion in Deerleader v. Crow, 

2020 WL 7345653 (N.D. Okla. Dec. 14, 2020) (unpublished), for the proposition that 

because the OCCA and the District Court of Mayes County do not have jurisdiction over 

Indians who commit crimes in Indian Country, he has “exhausted his highest state remedy.” 

Doc. 4, Amended Petition, p. 9. But Deerleader is materially different from Petitioner’s 

case and does not relieve him of the basic requirement that he exhaust his claims in the 

OCCA before bringing a federal habeas action. 

In Deerleader, the defendant brought an Indian Country claim for the first time in 

post-conviction proceedings. 2020 WL 7345653, *3. When the state district court denied 

relief, the defendant appealed that denial to the OCCA, which denied his claim on the 

merits, all before bringing his claim in federal court. Id. What the State argued—and what 

this Court rejected—is that due to an underlying change in state law, occurring as a result 

of McGirt, the defendant was required to re-exhaust his claim in state court now that 

McGirt had effectively overruled an earlier OCCA case, Murphy v. State, 124 P.3d 1198 
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(Okla. Crim. App. 2005) (refusing to hold that the Creek Reservation was intact). 

Deerleader, 2020 WL 7345653, * 3–5.14 

This Court in Deerleader made no holding that McGirt claims were immune from 

O’Sullivan’s requirement of one full round of established appellate review in state court 

before a claim may be considered exhausted for federal habeas purposes. Nor does 

Deerleader support Petitioner’s claim that because the State does not have criminal 

jurisdiction over Indians in Indian Country that it “cannot have a corrective process.” Doc. 

7, Petitioner’s Brief in Support, p. 5. Deerleader says precisely the opposite. Instead, this 

Court found that the existing post-conviction procedure had afforded an adequate forum 

for evaluating the defendant’s Indian Country claims such that re-exhaustion was not 

required. Id., 2020 WL 7345653, *5–6. 

Petitioner has yet to bring his claim via the established appellate procedure in 

Oklahoma state courts. No rule of Oklahoma or federal law prevents or excuses him from 

this basic exhaustion requirement. Thus, the Petition is unexhausted. In the event this Court 

does not dismiss the Petition with prejudice as untimely, this Court should still dismiss the 

Petition without prejudice because the Petition is unexhausted.  

CONCLUSION 

 Petitioner has filed his petition in this Court well outside the AEDPA’s time 

constraints and has not shown entitlement to equitable tolling. 28 U.S.C. § 2244(d)(1). 

                                              
14 Additionally, as noted above, the AEDPA’s time constraints were not at issue in Deerleader. 
Thus, even if Petitioner here were excused from exhaustion, his Petition is still subject to dismissal 
due to the time bar, unlike the petitioner in Deerleader. 
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Moreover, Petitioner has yet to present this claim for a full round of state appellate review, 

it is thus unexhausted. O’Sullivan, 526 U.S. at 845. For the foregoing reasons, Respondent 

respectfully requests that this Court dismiss the instant Petition for Writ of Habeas Corpus 

with prejudice as time-barred; or, alternatively, without prejudice as unexhausted. 

      Respectfully submitted, 
 
      MIKE HUNTER 
      ATTORNEY GENERAL OF OKLAHOMA 
  

s/ Caroline E.J. Hunt________ 
CAROLINE E.J. HUNT, O.B.A. #32635 
ASSISTANT ATTORNEY GENERAL 
313 N.E. 21st Street  
Oklahoma City, OK 73105 
Phone: (405) 521-3921 
Fax: (405) 522-4534  
Service email: fhc.docket@oag.state.ok.us 
ATTORNEYS FOR RESPONDENT 
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X I hereby certify that on May 10th, 2021, I electronically transmitted the 
attached document to the Clerk of Court using the ECF System for filing.   

 
X I hereby certify that on May 10th, 2021, I served the attached document by 

mail on the following, who is not a registered participant of the ECF System: 
 

Robert M. Maples, DOC # 708773 
North Fork Correctional Center 
1605 East Main 
Sayre, Oklahoma 73662 

  
       s/ Caroline E.J. Hunt________ 
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