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Plaintiff, the Ute Indian Tribe of the Uintah and Ouray Indian Reservation (Ute Tribe or 

Tribe), respectfully submits its opposition to the Utah State Defendants’ Motion for Dismissal, 

ECF No 67.  (“Defs. Mtn.” herein).   

 REFERENCES TO THE RECORD 

 Evidentiary materials for the Tribe’s opposition are contained in the three volume exhibit 

appendix attached to the Tribe’s Response in Opposition to the Federal Defendants’ Motion to 

Dismiss the Tribe’s Second Amended Complaint.  References are to the appendix volume and 

page number(s), i.e., “App. I, 1-10.”   

 INTRODUCTION 

The Ute Tribe is suing the State of Utah for, inter alia, interference with the Tribe’s right 

to possess and use its Winters reserved waters resources, and for denial of equal protection under 

law.  By affirmatively seeking intervention in this federal suit, the State of Utah has waived its 

Eleventh Amendment immunity.          

RESPONSE TO THE STATE OF UTAH’S FACTUAL BACKGROUND 

According to the State of Utah, the State had nothing to do with the 1965 Deferral 

Agreement under which the development of the Ute Tribe’s Indian reserved waters was deferred 

as a precondition to Congressional funding for the Central Utah Project (CUP).  The State asserts 

it was not a party to the Deferral Agreement, “did not sign it” and is “not bound by its terms.”  

Defs. Mtn. at 3.  But, as discussed infra, the doctrines of estoppel by legislative record and/or 

equitable estoppel prohibit the State of Utah from now repudiating its direct involvement in the 

negotiation and execution of the Agreement.  By the State’s own public admission, the State was 

involved in negotiating the Deferral Agreement.  The Agreement is signed by one of the State’s 

political subdivisions, the Central Utah Water Conservancy District (CUWCD), and a Concurrent 
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Resolution passed by the Utah Legislature and signed by the Utah Governor acknowledges to all 

the world that the State of Utah played a central role in the negotiation and execution of the 1965 

Deferral Agreement.  App. III, 578-80.       

The State asserts that the Deferral Agreement provided the Tribe “compensation for its 

deferral of that water use.”  Defs. Mtn. at 3.  But insofar as that statement suggests the Ute Tribe 

was fairly compensated, the statement is incorrect.  The Deferral Agreement is included in the 

court record as Exhibit A to the Federal Defendants’ motion, ECF No. 68-1, and the Court can 

read the Agreement for itself.  The Ute Tribe received no monetary compensation for the deferral 

of its water use.  Instead, as Luke Duncan, the Chairman of the Tribal Business Committee, states 

in his declaration: 

The Tribe received no money in return for its agreement to defer the development 
of its tribal waters under the 1965 Deferral Agreement.  Instead, in return for the 
Tribe’s agreement to defer the development of its tribal waters, the United States 
made a number of promises to the Ute Tribe; however, not a single one of those 
promises has been honored.  (underscore in original)      

 
App. I, 99, ¶ 25.   
 

The State then asserts that “Congress gave [the Tribe] additional compensation” in 1992 

under the Central Utah Completion Act (CUPCA), adding that the Tribe “accepted that 

compensation, and was therefore put in the same position it would have been from receiving all 

that it had agreed to under the Deferral Agreement.”  Defs. Mtn. at 3.  These statements are equally 

misleading.  As Chairman Duncan explained in his Declaration, the “money authorized under 

CUPCA, Title V, is far too little to put the Tribe in the same economic position the Tribe would 

have been in if the terms of the 1965 Deferral Agreement had been honored.”  App. I, 99, ¶ 24.  

See also Declaration of Woldezion Mesghinna, which is incorporated into the Tribe’s Second 

Amended Complaint by reference, ECF No. 57 at 58, ¶ 196.  App. II, 354.  Moreover, the “Ute 
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Indian Settlement” under CUPCA was described by Congress, in Title V, Section 501(b), as 

consisting of “This [CUPCA] Act and the proposed Revised Ute Indian Compact of 1990.”  

(emphasis added)  App. II, 274.      

Title II of CUPCA, Section 203, authorized funds for a “Uintah Basin Replacement 

Project” that was to include water storage capacity and related infrastructure for tribal waters.  

However, the Uintah Basin Replacement Project was never built, as detailed in the Declarations 

of Chairman Duncan and Woldezion Mesghinna, Ph.D., P.E., the Tribe’s Water Engineer.  App. 

II, 270.  See also App. I, 98, ¶ 20 (Duncan Declaration); App. II, 354-59 ¶¶ 10-13 (Mesghinna 

Declaration).       

State Defendants then assert, again incorrectly, that the Ute Tribe “agreed” to the proposed 

1990 Compact.  Defs. Mtn. at 4.  If that were true, where is that compact?  If such a compact exists, 

one would reasonably expect the compact to be in writing and signed by both parties.  See 

Declaration of Frances C. Bassett, App. III, at 372-75, ¶¶ 4-11.  Anything less than a signed 

compact would be just a proposed compact to which the Tribe never acquiesced—and that is 

precisely what we have here.  See Declaration of Irene Cuch, App. I, at 138-41, ¶¶ 1-21.  Luke 

Duncan, Chairman of the Tribe’s governing body, had no authority under the Tribe’s Constitution 

and its Corporate Charter to contractually bind the Ute Tribe unilaterally.1  Moreover, the draft bill 

to which Chairman Duncan testified on September 18, 1990 was not the CUPCA bill that Congress 

enacted more than two years later on October 30, 1992.  App. I, 93-98, ¶¶ 2-18.  In his Declaration, 

 
1 The Tribe asks the Court to take judicial notice of the Tribe’s Constitution and Bylaws, and its 
Corporate Charter.  App. II, 288, 298.  The Chairman can exercise only that authority that has been 
“delegated to him” by the Tribe’s six-member Business Committee.  App. II, 298.  And the Tribal 
Business Committee is a unitary executive and legislative body that can act only through a majority 
vote of its members sitting in formal session with a four member quorum being present.  App. II, 
299-301.       
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Chairman Duncan describes the many substantial and material revisions that were made to the 

draft compact following his 1990 testimony to Congress.  Chairman Duncan even describes one 

change made to the compact as akin to “a cruel joke … perpetrated with malice on the Tribe.”   

App. I, 96-97, ¶ 12.  In fact, it is clear from correspondence between the Tribe’s attorney and the 

State of Utah in December 1992—two months after CUPCA’s enactment in October 1992—that 

there was no agreement on the proposed 1990 Compact.  App. III, 582.     

The State Defendants have omitted other highly relevant material facts. The State 

emphasizes that the State of Utah “subsequently ratified the 1990 compact,” but “the Tribe has 

not.”  Defs. Mtn. at 4.  However, what State Defendants fail to disclose is that the State itself did 

not ratify the 1990 Compact for many, many years—nearly 28 years to be exact.   In fact, the State 

of Utah did not ratify the proposed 1990 Compact until March 2018—that is, only after the Ute 

Tribe filed the present lawsuit on March 8, 2018.  App. II, 254-58.  Moreover, the compact that 

Utah “ratified” is not signed by any party—not by the State of Utah, not by the Ute Tribe, and not 

by the United States.  App. II, at 254.   

LEGAL ARGUMENT2 

I. THE TRIBE HAS IDENTIFIED MULTIPLE CAUSES OF ACTION AGAINST THE STATE 

DEFENDANTS  
 

 Despite voluntarily intervening as defendants in this matter, the State Defendants now 

assert this Court lacks subject matter jurisdiction over the Tribe’s Claims for Relief, as against the 

State Defendants, and has otherwise failed to state of claim upon which relief can be granted 

 
2 In addition to those defenses raised by the State Defendants, the State Defendants “join the 
Federal Defendants’ Motion to Dismiss Plaintiff’s Second Amended Complaint.”  Defs. Mtn. at 
2.  Noting that there are certain defenses raised by the Federal Defendants that cannot apply to the 
State Defendants, the Tribe hereby incorporates by reference its Response in Opposition to the 
Federal Defendants’ Motion to Dismiss, including all defenses raised therein and exhibits attached 
thereto.   

Case 1:18-cv-00547-CJN   Document 82   Filed 10/19/20   Page 5 of 26



6 
 

because the Tribe has failed to identify a cause of action against them.  Following the lead of 

Federal Defendants, State Defendants argue that the Declaratory Judgment Act does not establish 

an independent cause of action.  Contrary to this assertion, the Tribe does not rely on, or otherwise 

suggest, that the Declaratory Judgment Act provides the cause of action in the Tribe’s Second 

Amended Complaint.  Rather, the Tribe has identified multiple causes of action for which the State 

Defendants are properly named as defendants.   

 The State Defendants appear to borrow from Federal Defendants’ argument that the Tribe 

must demonstrate not only a basis for subject matter jurisdiction of the federal court, but also a 

separate “cause of action.”  Defs. Mtn. at 9.  The State Defendants do not provide any legal 

authority for this statement as it pertains to subject matter jurisdiction, and, in fact, this separate 

“cause of action” requirement to establish subject matter jurisdiction applies only to claims against 

the United States.  That is because Congress only waives the United States’ sovereign immunity 

for specific types of actions, as made clear in the case law cited by Federal Defendants on this 

argument.  Defs. Mtn. at 29; Floyd v. District of Columbia, 129 F.3d 152, (D.C. Cir. 1997) (“Where 

the United States is the defendant, however, federal subject matter jurisdiction is not enough; 

there must also be a statutory cause of action through which Congress has waived sovereign 

immunity” [emphasis added]).  When, as here, the State Defendants have waived their Eleventh 

Amendment immunity from suit by intervening in this matter – a point which the State Defendants 

do not dispute in their Motion to Dismiss – all requirements for this Court to exercise jurisdiction 

in granting or denying the declaratory relief sought by the Tribe on these Claims have been 

satisfied by the Tribe in its Second Amended Complaint.  Namely, the Tribe has brought claims 

arising under federal law, and these claims rest on a case or controversy between or among the 
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parties.  United Government Security Officers of America, Local 52 v. Chertoff, 587 F.Supp.2d 

209, 222 (D.D.C. 2008). 

 The Tribe does not dispute the State Defendants’ statement that the Declaratory Judgment 

Act does not provide a basis for the subject matter jurisdiction of this court.  In actuality, the subject 

matter jurisdiction of this Court is based on federal question jurisdiction.  Second Am. Compl. ¶ 

17.  Article III of the U.S. Constitution extends the jurisdiction of the federal judiciary to “all 

Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and 

Treaties made, or which shall be made, under their Authority...”  The question of whether a claim 

for relief arises under federal law for jurisdictional purposes is determined “by reference to the 

well-pleaded complaint.”  Merrell Dow Pharmaceuticals Inc. v. Thompson, 478 U.S. 804, 808 

(1986); Franchise Tax Board of State of California v. Construction Laborers Vacation Trust for 

the Southern California, 463 U.S. 1, 9-10 (1983).   

 In addition to the bevy of federal statutes, regulations, treaties, and other sources of federal 

law cited in Paragraph 17 of the Second Amended Complaint, the Tribe’s “well-pleaded” Claims 

for Relief clearly and unequivocally arise under federal law.  After the State Defendants voluntarily 

intervened in this action as defendants, the Tribe added them as defendants in its First Claim for 

Relief (declaratory and enforcement relief regarding the quantity of the Tribe’s Indian reserved 

water rights), Second Claim for Relief (declaratory and enforcement relief regarding the Tribe’s 

jurisdictional authority to regulate and administer tribal water) and Fourth Claim for relief 

(declaratory and enforcement relief as to the impacts of the 1992 CUPCA on the Tribe’s Indian 

reserved water rights).  The Tribe also includes a claim against the State Defendants for violating 

due process and equal protection guarantees of the Fourteenth Amendment to the U.S. 
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Constitution, 42 U.S.C. §§ 1981 and 1983, and 42 U.S.C. §§ 2000d.  This due process and equal 

protection claim is incorporated into the Tribe’s Sixteenth Claim for Relief.   

 The Tribe’s Fourth and Sixteenth Claims for Relief are explicitly based on the U.S. 

Constitution, federal statutes, and the Tribe’s right under federal common law to protect and 

enforce its possessory right to its tribal lands and waters.  See Oneida Cty., N.Y. v.  Oneida Indian 

Nation of N.Y., 470 U.S. 226, 233-36 (1985) (“Oneida II”) (“[W]e hold that the Oneidas can 

maintain this action for violation of their possessory rights based on federal common law.”). 

Here, the right to possession itself is claimed to arise under federal law in the first 
instance.  Allegedly, aboriginal title of an Indian tribe guaranteed by treaty and 
protected by statute has never been extinguished. 
 

Oneida Indian Nation of N.Y. v. Cty. of Oneida, 414 U.S. 661, 676-77 (1974) (“Oneida I”) (holding 

Indian tribes have a federal common law right to sue for infringements on their possessory rights 

in tribal property).     

Therefore, it is indisputable that the Tribe’s Claims for Relief are matters of federal 

question and properly invoke the Court’s subject matter jurisdiction.  The Tribe’s First and Second 

Claims for Relief are likewise based on federal question.  As examined in greater detail infra, the 

scope and enforceability of Indian reserved water rights claimed under the Winters doctrine is 

exclusively a question of federal law.  Colorado River Water Conservation District v. United 

States, 424 U.S. 800, 813 (1976) (“questions arising from the collision of private rights and 

reserved rights of the United States including the volume and scope of particular reserved rights, 

are federal questions…” [internal punctuation omitted]); U.S. v. District Court in and for Eagle 

County, 401 U.S. 520, 526 (1971).  The existence of tribal jurisdiction, whether adjudicatory, 

regulatory, or administrative, is likewise a question of federal law. Iowa Mutual Insurance 

Company v. LaPlante, 480 U.S. 9, 15 (1987); National Farmers Union Insurance Companies v. 
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Crow Tribe of Indians, 471 U.S. 845, 852 (1985).  Therefore, all requirements for federal subject 

matter jurisdiction have been met, and the Tribe has stated a claim upon which relief can be 

granted.   

 To the extent State Defendants contend the Tribe has failed to state a claim because there 

is no “judicially remediable right” underlying the Tribe’s Claims for Relief, this argument also 

fails.  Defs. Mtn. at 9 (citing Schilling v. Rogers, 363 U.S. 666, 677 (1960)).  At the center of the 

Tribe’s First, Second, and Fourth Claims for Relief are vested, and thus enforceable, property 

rights to water, Arizona v. California, 373 U.S. 546, 600 (1963) (holding that Indian reserved water 

rights become vested property rights upon the creation of the reservation), and the Tribe’s inherent 

sovereign authority to regulate and administer these property rights.  The Supreme Court has ruled 

that tribal property rights are subject to enforcement and vindication under federal law.  Oneida II, 

470 U.S. at 232-36; Oneida I, 414 U.S. at 675-78.  Therefore, there is no basis for dismissal under 

Rule 12(b)(6) for failing to identify a “remedial right” necessarily to create a cause of action 

reviewable by this Court.   

II. THE TRIBE’S FIRST AND FOURTH CLAIMS FOR RELIEF MEET AND EXCEED THE 

REQUIREMENTS FOR STATING A CLAIM UPON WHICH RELIEF CAN BE GRANTED FOR THE 

PURPOSE OF OVERCOMING THE STATE DEFENDANTS’ REQUEST FOR DISMISSAL UNDER 

FED. R. CIV. P. 12(b)(6). 
 

 The State Defendants contend the Tribe has failed to state a claim upon which relief can 

be granted in its First and Fourth Claims for Relief, because the State of Utah is not a party to or 

bound by the 1965 Deferral Agreement.  This argument falls short for at least two reasons.   

 First, the State Defendants are improperly challenging the factual allegations set forth in 

the Tribe’s Second Amended Complaint.  As the State Defendants state in their Motion to Dismiss, 

a court reviewing a request for dismissal for failure to state a claim under Rule 12(b)(6) “must 

assume the truth of all materials factual allegations in the complaint and construe the complaint 
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liberally, giving the plaintiff the benefit of all inference that can be derived from the facts alleged.”  

Defs. Mtn. at 7 (citing Frances v. Internal Revenue Service, 2020 WL 3129030 at *5 (D.D.C. June 

12, 2020); Thomas v. Principi, 394 F.3d 970, 972 (D.C. Cir. 2005)).  In its Second Amended 

Complaint, the Tribe has made the following averments of materials fact, alleging that the State of 

Utah was indeed a party to or bound by the 1965 Deferral Agreement: 

Consequently, construction of the Bonneville Unit—the largest unit of the CUP— 
proceeded only because the United States and the State of Utah, through the 
CUWCD, agreed in the 1965 Deferral Agreement that the Tribe’s Winters Reserved 
Water Rights from the Colorado River system would be those quantified for Groups 
1-7 in the Decker Report; that the Tribe’s Winters Reserved Water Rights have 
priority dates consistent with the Winters Doctrine; and that the Tribe’s Water 
Rights would not be subject to a contested court adjudication in order to be legally 
binding and enforceable. 
 
*** 

Upon execution of the 1965 Deferral Agreement, the United States and State of 
Utah were in a position to seek Congressional funding for the Bonneville Unit by 
certifying to Congress that the State of Utah had an uncontested right to water in 
the Uinta Basin. 
 
*** 

Further, in 1973, the Utah State Legislature passed a Concurrent Resolution in the 
40th Legislature, signed by the Utah Governor, recognizing that the Central Utah 
Water Conservancy District had bound the State of Utah to the conditions and 
promises made to the Tribe under the 1965 Deferral Agreement, and sought 
Congressional funding for the Central Utah Project based on the Tribe’s agreement 
to defer development of a portion of its water rights, thereby eliminating any water 
rights challenges that could be raised by the Tribe as construction of the Bonneville 
Unit proceeded. 
 

Second Am. Compl. ¶¶ 157, 164, 166 (emphases added).   

 The State Defendants improperly challenge the veracity of these factual allegations as a 

basis for dismissal for failure to state a claim, contravening the well-established standards for 

review under a 12(b)(6) motion.  Further, the Tribe is included in its Exhibit Appendix, copies of 

the 1973 Concurrent Resolution, passed by the Utah State Legislature and signed by the Utah 
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Governor.  That Resolution acknowledges the State of Utah’s direct involvement in securing the 

Tribe’s agreement to the 1965 Deferral Agreement, stating: 

WHEREAS, the State of Utah and the Central Utah Water Conservancy District 
have negotiated and executed a contractual agreement recognized in the Colorado 
River Basin Project Act of 1968 with Indian Tribes for a deferral of water use, and 
the federal government has expended over eighty million dollars in construction, 
and the [Central Utah Water Conservancy] district has constructed a water 
treatment plant with tax money of Utah citizens at a cost of over eight million 
dollars . . . . 
 
* * * *  
 
NOW, THEREFORE, BE IT RESOLVED, that the 40th Legislature of the State of 
Utah . . . does hereby request the President of the United States, the Department of 
Interior, the Office of Management and Budget, and the Department of Agriculture 
to recognize and honor the interests and official position of elected officials of the 
State of Utah which request that contracts be let immediately to continue 
construction on the Bonneville Unit as planned and to proceed with the planning 
and construction of all other authorized units (Upalco, Uintah, Jensen) of the 
Central Utah Project in order to avoid water rationing, economic limitations and 
other hardships by the Citizens of Utah. 
 

App. III, 578-80.  Accordingly, because justice and fair play require it, the Utah State Defendants 

are prohibited under the doctrines of estoppel by legislative record, and/or equitable estoppel, from 

now insisting the State of Utah is not bound by the terms of the 1965 Deferral Agreement:   

The doctrine of equitable estoppel is not, in itself, either a claim or a defense. 
Rather, it is a means of precluding a litigant from asserting an otherwise available 
claim or defense against a party who has detrimentally relied on that litigant’s 
conduct.  See generally 3 J. POMEROY, EQUITY JURISPRUDENCE § 804, at 
189 (5th ed. 1941); Note, Equitable Estoppel of the Government, 79 
COLUM.L.REV. 551, 552 (1979). 
 

ATC Petroleum, Inc. v. Koch Fuels, Inc., 860 F.2d 1104, 1111 (D.C. Cir. 1988).   

Secondly, while the Tribe maintains the State of Utah is, in fact, bound by the terms the 

1965 Deferral Agreement, it is not actually necessary for the State to be a signatory to the Deferral 

Agreement in order for the State to be bound by the quantification of the Tribe’s Indian reserved 

water rights confirmed under that Agreement.  Indian reserved water rights under the Winters 
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doctrine are created and qualified exclusively by the United States under federal law.  Arizona v. 

San Carlos Apache Tribe of Arizona. Cappaert v. United States., 426 U.S. 128, 138 (1976); 

Colorado River Water Conservation District v. United States, 424 U.S. 800, 813 (1976) 

(“questions arising from the collision of private rights and reserved rights of the United States 

including the volume and scope of particular reserved rights, are federal questions…” [internal 

punctuation omitted]); U.S. v. District Court in and for Eagle County, CO, 401 U.S. 520, 526 

(1971); Arizona v. California; Winters.  To the extent there is a difference between the Federal 

Government’s quantification or other form of recognition of the Tribe’s Indian reserved water 

rights and state law, state law is preempted.  Arizona, 373 U.S. at 597 (Indian reserved water rights 

are “governed by the statutes and Executive Orders creating the reservations” at the exclusion of 

“:doctrine of equitable apportionment is a method of resolving water disputes between States.”); 

Colville Confederated Tribes v Walton, 647 F.2d 42, 52-53 (9th Cir. 1981) (by creating an Indian 

reservation, the United States preempts state regulation over water systems located within the 

reservation).  More to the point, there is no requirement that the State agree to the quantification 

of the Tribe’s Indian reserved water rights before the Tribe reserved water rights can be judicially 

recognized and enforced.  Id.; Baley v. United States, 942 F.3d 1312, 1340 (Fed. Cir. 2019) 

(“[T]here is no need for a state adjudication to occur before federal reserved rights are 

recognized.”). 

 As the foregoing demonstrates, the State Defendants do not need to be contractually bound 

by the 1965 Deferral Agreement in order to be bound by the quantification of the Tribe’s Indian 

reserved water rights that was confirmed by the United States under the 1965 Deferral Agreement.  

This point is reinforced by the fact that the United States Congress recognized the terms of the 

1965 Deferral Agreement as valid and binding through the Colorado River Basin Act of 1968.  
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Second Am. Compl. ¶ 165.  Thus, even if the Court were to find that the State of Utah was not 

party to or contractually bound by the 1965 Deferral Agreement, the Tribe’s First and Fourth 

Claims for relief nonetheless still state a claim upon which relief can be granted.    

III. THE TRIBE’S FOURTH CLAIM IS NOT BARRED BY LACHES 

 State Defendants argue that the Tribe’s Fourth Claim for Relief seeking declaratory and 

enforcement relief as to the effects of the 1992 CUPCA on the Tribe’s Indian reserved water rights, 

is barred by laches.  This argument is wholly lacking in merit for several reasons.   

 As the State Defendants correctly assert, laches is an equitable defense that prevents 

“dilatory claims” and applies where there is “(1) lack diligence by the party against whom the 

defense is asserted, and (2) prejudice to the party asserting the defense.”  Defs. Mtn. at 17 (citing 

National Railway Passenger Corp. v. Morgan, 536 U.S. 101, 121-22 (2002)).  The conjunctive 

“and” reflects that both of these requirements must be met in order to prevail on a laches defense.  

The State Defendants bear the burden of showing the Tribe “was guilty of unreasonable delay 

prejudicial to the defendant.”  Gull Airborne Instruments Inc. v. Weinberger, 694 F.2d 838, 843 

(D.C. Cir. 1982).  Here, the State Defendants have not even come close to meeting this burden.   

 First, the State argues that the Tribe’s Fourth Claim was unreasonably delayed because the 

Tribe “has been aware of the existence and content of the 1990 Compact and the CUPCA since 

1992.”  Defs. Mtn. at 17.  In making this argument, the State Defendants mistakenly suggest that 

the Tribe is challenging the 1990 Compact and/or CUPCA as unlawful authorities that have been 

in existence since 1992.  Were this the case, the State Defendants could potentially have at least a 

colorable laches defense.  But this is not the case, and the Tribe’s Second Amended Complaint 

does not yield any reasonable conclusion otherwise.  As the Tribe makes clear in its Second 

Amended Complaint, the controversy underlying the Tribe’s Fourth Claim for Relief is not the 

contents of the 1990 Compact or the CUPCA, but the State and Federal Defendants’ flawed 
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interpretation of the 1992 CUPCA as a “waiver” of the Tribe’s right to claim, enforce, or 

administer Tribal reserved water rights outside of what is specifically set forth in the un-ratified 

1990 Compact.  This flawed interpretation came to light only recently, through the Federal 

Government’s disapproval of the Tribe’s Water Resources Ordinance and interference with tribal 

water marketing activities, as well as through the State of Utah’s Motion to Intervene as a party-

defendant in the present lawsuit.   

 Second, the State Defendants argue that the State of Utah has “relied on the finality of the 

[1990] Compact” and “has assumed that, as part of the negotiated settlement reached in CUPCA, 

which incorporated by reference the 1990 Compact, Plaintiff would receive the amount of water 

the Compact indicates.”  To understand the absurdity of this assertion, the Court need look no 

further than the fact that the Utah State Legislature did not ratify the 1990 Compact until 2018, 

twenty-six years after the CUPCA was enacted, despite knowing full well that Congress’s 

approval of the 1990 Compact was explicitly made “subject to re-ratification by the State and the 

Tribe.”  P. L. 105-575, Sec. 503 (Oct. 30, 1992); 73 Utah Code Ch. 21.  In fact, the State of Utah 

only approved the ’90 compact after the Tribe filed the present lawsuit seeking judicial declaration 

of tribal water rights that could compromise the State’s long history of availing itself to these tribal 

waters without considering tribal property rights.  The State’s alleged “reliance” on the “finality 

of the Compact” is simply not consistent with the State’s actions, and the State Defendants have 

not supplied the Court with any facts to demonstrate otherwise.  The State Defendants’ laches 

defense is therefore unavailing.   

 Finally, the defense of laches does not apply against governments.  This principle goes 

back to the early days of the Supreme Court, articulated by Justice Story in the 1824 opinion U.S. 

v. Kilpatrick, 22 U.S. 720 (1824): 
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The general principle is, that laches is not imputable to the Government; and this 
maxim is founded, not in the notion of extraordinary prerogative, but upon a great 
public policy. The government can transact its business only through its agents; and 
its fiscal operations are so various, and its agencies so numerous and scattered, that 
the utmost vigilance would not save the public from the most serious losses, if the 
doctrine of laches can be applied to its transactions. It would, in effect, work a 
repeal of all its securities. 
 

The Supreme Court expounded upon this doctrine in its 1938 opinion in Guaranty Trust Company 

of New York v. United States, 304 U.S. 126, 132 (1938): 

Regardless of the form of government and independently of the royal prerogative 
once thought sufficient to justify it, the rule is supportable now because its benefit 
and advantage extend to every citizen, including the defendant, whose plea of 
laches or limitation it precludes; and its uniform survival in the United States has 
been generally accounted for and justified on grounds of policy rather than upon 
any inherited notions of the personal privilege of the king. 

 
Courts have likewise found that the defense of laches cannot be applied against state governments.  

Illinois v. Kentucky, 500 U.S. 380, 388 (1991).  Notably, in its Illinois v. Kentucky opinion, the 

Supreme Court cited Guaranty Trust Co. of New York v. U.S. as authority for its ruling that laches 

does not apply against states, even though the Guaranty Trust opinion was applying this doctrine 

to the federal government.  This suggests that this doctrine applies to all sovereigns, not just the 

United States.  If this doctrine applies to federal and state governments as a consequence of their 

sovereign status, then there is no reason this doctrine should not apply with equal force to tribal 

governments.   

IV. THE UTE V. UTAH LINE OF CASES DEFINITIVELY ESTABLISHES THE TERRITORIAL 

JURISDICTION OF THE TRIBE AND APPURTENANT NATURAL RESOURCES, WHICH 

INCLUDES INDIAN RESERVED WATER RIGHTS. 
 
 The State Defendants argue that the Tribe’s Second Claim for Relief should be dismissed 

for failure to state a claim upon which relief can be granted.  This argument is based on a 

fundamental misreading of the Tribe’s Second Claim for Relief and must, therefore, be rejected.   
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 In its Second Claim for Relief, the Tribe has requested a declaration that the Tribe has 

administrative, regulatory, legislative, and adjudicatory jurisdiction over its Winters Reserved 

Water Rights.”3  Second Am. Compl. ¶ 249.  The Tribe further states that such relief would be 

“consistent with existing federal law, the precedential law of the Ute Tribe v. Utah decisions, and 

the doctrines of res judicata, collateral estoppel, judicial estoppel, and stare decisis.”  Id.  However, 

while the Ute v. Utah line of cases provides, in the Tribe’s view, dispositive precedent confirming 

the Tribe’s jurisdiction over its Indian reserved water rights, the relief requested by the Tribe does 

not rest solely on the Ute v. Utah line of cases.  To the contrary, the Tribe’s request is based on a 

century-plus of federal legal doctrine defining the jurisdictional relationship among tribal, state, 

and federal governments.  This dynamic invokes the very foundations of federal Indian law.  For 

instance, in the 1831 case Worcester v. Georgia, the U.S. Supreme Court articulated the 

fundamental principles that inform the jurisdictional relationship between states and Indian tribes 

within their borders: 

The defendant [Georgia] is a state, a member of the union, which has exercised the 
powers of government over a people [the Cherokee Indians] who deny its 
jurisdiction, and are under the protection of the United States.   

 …. 

The extra-territorial power of every legislature being limited in its action to its own 
citizens or subjects, the very passage of . . . [the Georgia law] . . . is an assertion of 
jurisdiction over the Cherokee nation, and of the rights and powers consequent on 
jurisdiction.    

 …. 

From the commencement of our government, congress has passed acts to regulate 
trade and intercourse with the Indians which treat them as nations, respect their 
rights, and manifest a firm purpose to afford that protection which treaties stipulate.  

 
3 The Tribe’s Second Claim for Relief also contains a request for a declaration that the Tribe is 
entitled to encumber its water rights for periods of under seven years without federal approval, but 
this component of the Tribe’s Second Claim for Relief is not relevant in addressing the State 
Defendants’ 12(b)(6) argument.  
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All these acts … manifestly consider the several Indian nations as distinct political 
communities, having territorial boundaries, within which their authority is 
exclusive, and having a right to all the lands within those boundaries, which is not 
only acknowledged, but guaranteed by the United States.   

 …. 

The treaties and laws of the United States contemplate the Indian territory as 
completely separated from that of the states; and provide that all intercourse with 
them shall be carried on exclusively by the government of the union.   

The act of the state of Georgia under which the plaintiff in error was prosecuted, is 
consequently void, . . . [The Georgia state laws] interfere forcibly with the relations 
established between the United States and the Cherokee nation, the regulation of 
which, according to the settled principles of our constitution, are committed 
exclusively to the [federal] government . . . [The Georgia state laws] are in direct 
hostility with treaties repeated in a succession of years, which mark out the 
boundary that separates the Cherokee country from Georgia; guaranty to [the 
Cherokees] all the land within their boundary; solemnly pledge the faith of the 
United States to restrain [its] citizens from trespassing on it; and recognize the pre-
existing power of the [Indian] nation to govern itself. 

These foundational principles remain in effect today, and these principles have been widely 

applied context of tribal water rights.  E.g., Colville Confederated Tribes v. Walton, 647 F.2d 42, 

52 (9th Cir. 1981) (finding that state regulation of tribal water is “pre-empted by the creation of 

the [Indian] Reservation.”).  Cohen’s Handbook of Federal Indian Law, §19.04, p. 1238 (Nell 

Jessup Newton ed., 2012) (“[W]hen Congress has authorized limited states jurisdiction over Indian 

in Indian country, it has expressly withheld jurisdiction over Indian water rights…Indian tribes, 

therefore, have full and exclusive regulatory authority over Indian reserved rights to water, 

uncluding water rights of allottees and lessees.”).   

 The Ute v Utah line of cases is relevant, even dispositive, here because this line of cases 

definitively determined the scope of the Tribe’s Reservation, and Indian reserved water rights are 

“appurtenant” to reservation lands.  Cappaert v. United States., 426 U.S. 128, 138 (1976); Agua 

Caliente Band of Cahuila Indians v. Coachella Valley Water District, 849 F.3d 1262, 1271 (9th 

Cir. 2017).  In fact, in the Winters opinion itself, the Supreme Court found that giving up waters 
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that made Indian-owned lands “valuable or adeuqate” is tantamount to “reduc[ing] the area of their 

occupation.”  Winters at 576.  Therefore, even if the State Defendants were correct in their 

understanding that the Tribe’s Second Claim for Relief must be determined through an 

interpretation of the Ute v. Utah line of cases, the State Defendants have failed to show how the 

standards for dismissal under Rule 12(b)(6) are met here.  However, the Court need not even 

address that question, as the Tribe’s Second Claim for Relief arises under federal law extending 

far beyond Ute v. Utah.   

V. THE TRIBE’S SIXTEENTH CLAIM FOR RELIEF STATES A CLAIM UPON WHICH RELIEF 

CAN BE GRANTED 
 
The Utah State Defendants waived Eleventh Amendment immunity when they sought and 

were granted intervention in this federal suit.  Lapides v. Bd. of Regents of the Univ. Sys. of Ga., 

35 U.S. 613 (2002) (holding the State of Georgia’s removal of a § 1983 suit for damages to federal 

court waived the state’s Eleventh Amendment immunity).  The holding in Lapides extends to the 

circumstance here, where the State of Utah affirmatively moved for, and was granted, intervention 

in this case.  As explained by this district court: 

In Lapides v. Bd. of Regents of the Univ. Sys. of Ga. . . . the Supreme Court held 
that when a state’s attorney general, validly authorized to bring suit in federal court, 
does so voluntarily, the attorney waives the state’s Eleventh Amendment immunity 
for that case. . . .The Court further explained that a state has reason to know that 
voluntary invocation of federal court jurisdiction waives Eleventh Amendment 
immunity and as a result, a state’s grant of authority to its attorney general to invoke 
a federal court’s jurisdiction is consent to waive the state’s Eleventh Amendment 
immunity by the attorney general.  
 
* * * * * 
 
In this case, the Attorney General, in filing the State of Alaska’s motion to 
intervene, has acted within his broad statutory authority to represent the Alaska’s 
interest.  Such authority includes waiving Alaska’s Eleventh Amendment immunity 
to the extent necessary for the present litigation. 
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Akiachak Native Cmty. v. Dep’t of Interior, 584 F. Supp. 2d 1, 9 (D.D.C. 2008).  Consequently, 

the Utah State Defendants are mistaken in their assertion that the Eleventh Amendment immunizes 

them from the Tribe’s claim for relief under 42 U.S.C. § 1983, alleged in Claim Sixteen.  Defs. 

Mtn. at 22.  The State’s waiver of Eleventh Amendment immunity renders the holding in P.R. 

Aqueduct & Sewer Auth. V. Metcalf & Eddy, Inc., 506 U.S. 139 (1993), inapplicable here. 

 State Defendants argue that the Tribe “does not allege that either Governor Herbert or 

[State Engineer] Wilhelmsen are currently violating federal law in any specific way.”  Defs Mtn. 

at 22.  The State’s argument seems quite misplaced insofar as Plaintiff’s complaint allegations run 

to 98-pages in total length and contains 359 separate allegation paragraphs.  Under these 

circumstances, it is perhaps appropriate to pause and review the 12(b)(6) standard for ruling on the 

State’s motion to dismiss Claim Sixteen.   

 “In determining whether a complaint states a claim, the court may consider the facts alleged 

in the complaint, documents attached thereto or incorporated therein, and matters of which it may 

take judicial notice,” Stewart v. Nat’l Educ. Ass’n, 471 F.3d 169, 173 (D. C. Cir.2006)), and matters 

of public record.  EEOC v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624 (D.C. Cir. 1997); 

see also Vanover v. Hantman, 77 F. Supp. 2d 91, 98 (D.D.C. 1999), aff’d, 38 Fed. Appx. 4 (D.C. 

Cir. 2002) (“[W]here a document is referred to in the complaint and is central to plaintiff’s claim, 

such a document attached to the motion papers may be considered without converting the motion 

to one for summary judgment.”) (citing Greenberg v. The Life Ins. Co. of Va., 177 F.3d 507, 514 

(6th Cir. 1999)).    

At this, the pleading stage of litigation, a plaintiff’s complaint need only provide “a short 

and plain statement of the claim showing that the pleader is entitled to relief” in order to survive a 

motion to dismiss.  Fed. R. Civ. P. 8(a)(2).  A complaint must give the defendants notice of the 
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claims and the grounds upon which they rest, but “[s]pecific facts are not necessary.”  Erickson v. 

Pardus, 551 U.S. 89, 93 (2007).  When ruling on a defendant’s motion to dismiss, a judge must 

consider the complaint as a whole and must “accept as true all of the factual allegations contained 

in the complaint.”  Erickson, 551 U.S. at 94 (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555–

56 (2007)) (other citations omitted).  A court may not grant a motion to dismiss for failure to state 

a claim “even if it strikes a savvy judge that ... recovery is very remote and unlikely.”  Twombly, 

550 U.S. at 556 (internal quotation marks and citation omitted).      

Where the claim is invidious discrimination ... the plaintiff must plead ... that 
the defendant acted with discriminatory purpose. Under extant precedent 
purposeful discrimination requires more than intent as volition or intent as 
awareness of consequences.   
 

Ashcroft v. Iqbal, 556 U.S. 662, 677 (2009) (internal quotation marks and citations omitted).  The 

Supreme Court, however, in both Twombly and Iqbal, reiterated that it was not imposing a 

“probability requirement” at the pleading state.  Iqbal, 556 U.S. at 678; Twombly, 550 U.S. at 556.  

“Rather, assuming that a plausible claim for relief is pleaded, the Federal Rules continue to rely 

on discovery and summary judgment practice to define the issues, identify genuine fact disputes, 

and dispose of unmeritorious claims.”  Steven S. Gensler, Federal Rules of Civil Procedure, Rules 

and Commentary, Rules 1-49, 286 (2017) (citing Swierkiewicz v. Sorema, 534 U.S. 505 (2002)).  

 Dismissal is not appropriate unless “it appears beyond doubt that plaintiff can prove no set 

of facts in support his claim which would entitle him to relief.”  Conley v. Gibson, 355 U.S. 41, 

45-46 (1957) (cited in Swierkiewicz, 534 U.S. at 512, 514)). 

 Here, Claim Sixteen of the Tribe’s Second Amended Complaint sufficiently satisfies the 

pleading requisites set forth above.  To begin with, Paragraph 346—the initial allegation of Claim 

Sixteen— incorporates by reference the preceding 345 allegation paragraphs in the Tribe’s Second 

Amended Complaint.  Paragraph 14 alleges that the Honorable Gary Herbert is the Governor of 
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Utah.  The Court may take judicial notice of a matter of public record, Governor Herbert’s official 

website, https://governor.utha.gov (last visited on 10/18/2020), which states that Governor Herbert 

took office in 2009.  Thus, Governor Herbert was the State of Utah’s highest elected public official 

when the State of Utah negotiated and entered into the Green River Block Exchange Contract, 

which is the subject of the Tribe’s Claims Twelve through Fifteen.  Second Am. Compl. at 86-98.  

Under these claims, the Tribe alleges that the State and Federal Defendants conspired to enter into 

a “sham contract”—based upon a non-existent state water right—for the purpose of diverting 

Green River waters that were intended for the Ute Indian Tribe away from the Tribe and giving 

those waters instead to the State of Utah.  Second Am. Compl. at ¶¶ 333-343.  The Tribe alleges 

that the State and Federal Defendants conspired with the specific intent of limiting “the water 

storage that is available to the Tribe in order for the Tribe to derive economic benefit from the 

Tribe’s senior priority, present perfected Winters Reserved Water Rights.”  Second Am. Compl. 

at 95, ¶ 333.     

The Tribe alleges that State Defendant Teresa Whilhelmsen, P.E., is the Utah State 

Engineer and Director of the Utah Division of Water Rights.  Second Am. Compl. at ¶ 15.  The 

Tribe asks the Court to take judicial notice of a matter of public record, the Utah state statute that 

defines the powers and duties of the Utah State Engineer, UTAH CODE § 73-2-1.  As pertinent here, 

the Utah State Engineer: 

“… shall be responsible for the general administrative supervision of the waters of 
the state and the measurement, appropriation, apportionment, and distribution of 
those waters.” 
 

UTAH CODE § 73-2-1(3)(a).  Paragraph 2 of the Tribe’s Second Amended Complaint alleges: 
 

… that the State and Federal Defendants have conspired and acted in concert to 
racially segregate and racially discriminate against the Ute Indian Tribe and its 
members by deliberately and systematically excluding the Tribe and its members 
from the benefits derived from the construction, existence of, and operation of 
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federally-financed public water storage facilities and infrastructure in the State of 
Utah.  The suit seeks appropriate declaratory and injunctive relief against all 
Defendants, and monetary relief to the extent permitted by law, for the violation of 
the Tribe and its members’ rights to due process and equal protection of the law 
under the Fifth and Fourteenth Amendments to the U.S. Constitution, 42 U.S.C. §§ 
1981, 1983, and Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d.    
   

Second Am. Compl. at 4-5 ¶ 1.  The Tribe’s Complaint alleges that the “Ute Indians of the Uintah 

and Ouray Indian Reservation constitute a distinct minority population based on their race, 

ancestry, ethnicity, national origin and religion,” and that “Tribe and its members have a property 

interest in the Winters Reserved Water Rights appurtenant to the Uintah and Ouray Reservation.”  

Second Am. Compl. at 98 ¶¶ 347, 348.   

 The Tribe’s Complaint summarizes the historical background of racial segregation and 

racial discrimination undertaken by the State and Federal Defendants in their allocation and 

distribution of water in the State of Utah—including the Tribe’s Winters reserved waters, alleging: 

Congress opened the original Uintah Valley Indian Reservation to non-Indian 
settlement under the Indian Appropriations Act of March 3, 1905, 33 Stat. 1048, 
1069-1070.  The Act specifically authorized the President of the United States to 
“set apart and reserve any reservoir site or other lands necessary to conserve and 
protect the water supply for the [Ute] Indians.”  33 Stat. at 1069-1070.  Pursuant 
to that authority, President Theodore Roosevelt issued proclamations dated August 
3, 1905 (“Proclamation 589”), and August 14, 1905 (“Proclamation 591”), 
reserving approximately 56,000 acres of tribal lands within the original Uintah 
Valley Indian Reservation for a “reservoir site necessary to conserve the water 
supply for the Indians.”  However, as described by the Honorable Bruce S. Jenkins 
in Ute Tribe v. Utah, those 56,000 acres of land were “already under study by the 
U. S. Reclamation Service” (the predecessor agency to Defendant USBR) as a 
reservoir site for non-Indians.4  “The Reclamation Service offered to purchase the 
reserved Ute lands at $1.25 per acre.  The offer was refused.”5  The Reclamation 
Service then went to Congress and had the Congress condemn the Indian lands for 
use as a non-Indian water storage reservoir.  That legislation, the Act of April 4, 
1910, ch. 140, 36 Stat. 269, 285, terminated all “right, title and interest of the 
Indians” in the tribal lands and “passed” title to the tribal lands to the non-Indian 

 
4 Ute Tribe v. Utah, 521 F. Supp. at 1127. 
5 Id. 
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“owners of the lands” that would be irrigated by the planned non-Indian storage 
reservoir—a reservoir known today as “Strawberry Reservoir.”6   
 
The events of 1905-1910 established a pattern of invidious discrimination on the 
part of the Defendants directed against the Ute Indians and in favor of the majority 
white population of Utah that continues to this day.      
 

Second Am. Compl. at 99-100 ¶¶ 350-351.  With respect to the Utah State Defendants, the Tribe 

alleges in its complaint that: 

Defendant USBR describes the Central Utah Project as the “largest water resources 
development program ever undertaken” in the State of Utah.7   
 
The CUP was constructed through the expenditure of hundreds of millions of 
dollars in federal taxpayer funds over several decades.  Now, as acknowledged in 
the Final GRBE EA, construction of the CUP is “nearing completion.”8  No federal 
funding has been appropriated for any future construction.  And not a single one of 
the CUP facilities was built to serve the irrigation water needs of the Ute Indians.  
These actions and omissions violate the due process and equal protections 
guarantees under the Fifth and Fourteenth Amendments to the U.S. Constitution, 
42 U.S.C. §§ 1981 and 1983, and Title VI of the Civil Rights Act of 1964, 42 U.S.C. 
§§ 2000d.  
 
[State of Utah] Defendant CUWCD was the party authorized by Congress under 
CUPCA, § 202(D), to receive federal funds and to assume responsibility for 
completing construction of the CUP.      
   
Through the federally-financed construction of the CUP, water security has been 
provided to the non-Indian residents of the State of Utah, but no comparable water 
security has been provided for the Ute Indians of the Uintah and Ouray Reservation.  
Instead, Federal Defendants have adopted a systematic and continuous practice of 
administering their delegated authority in a manner that favors non-Indian water 
users in the State of Utah to the detriment of the Tribe and its members, resulting 
in the diminishment of the Tribe’s Reserved Water Rights on the impermissible 
bases of race, ancestry, ethnicity, national origin, and religion. 
     
On information and belief, and as detailed in the facts alleged herein, the State and 
Federal Defendants have conspired and acted in concert to divert water, water 
storage reservoirs, and related infrastructure and rights away from the Ute Indians 
of the Uintah and Ouray Reservation and towards, to, and in favor of the non-Indian 

 
6 Id. 
7 USBR website, https://www.usbr.gov/projects/index.php?id=498.  Last visited on 10/18/2020. 
8 Final EA, p. 6 states, “The ‘Initial Phase’ of the CUP included four units, of which 3 have been 
fully constructed, with the remaining unit nearing completion.” 
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white-majority population of Utah.  Defendants have done so deliberately, knowing 
their actions will result in the discriminatory deprivation of water and water-
infrastructure resources to the Ute Tribe and its members, while their actions 
simultaneously inure to the benefit of the non-Indian white-majority population of 
Utah.  In doing so, Defendants have acted with both a discriminatory purpose and 
a discriminatory effect.  Defendants have done so continuously and systematically.  
The GRBE Contract between Defendant USBR and the State of Utah is but the 
latest act of conspiracy and invidious discrimination on the part of the State and 
Federal Defendants.   
    
The Defendants’ actions have resulted in substantial and ongoing economic harm 
and losses to the Ute Tribe and its members.  
 
The Federal Defendants’ actions and inactions and their discriminatory 
management of tribal waters alleged herein is in direct violation of the United 
States’ (i) trust duty of undivided loyalty to the Tribe and its members, (ii) its 
statutory duties under the 1899 and 1906 Acts to, inter alia, preserve and protect 
the Ute Indian Tribe’s “paramount rights” to waters flowing through the Tribe’s 
reservation, (iii) the due process and equal protection guarantees of the Fifth 
Amendment to the U.S. Constitution, and (iv) Title VI of the Civil Rights Act of 
1964, 42 U.S.C. §§ 2000d.  
 
The State Defendants’ actions alleged herein were undertaken under color of state 
law and violate the due process and equal protection guarantees of the Fourteenth 
Amendment to the U.S. Constitution, 42 U.S.C. §§ 1981 and 1983, and 42 U.S.C. 
§§ 2000d.  
 

Second Am. Compl. at 100-101 ¶¶ 352-359.  The foregoing allegations are more than sufficient to 

allege a claim for invidious discrimination against the State and Federal Defendants. The Tribe 

concedes that not all the constitutional and statutory laws invoked under Claim Sixteen may apply 

to all Defendants.  However, at a minimum, the Tribe has alleged facts sufficient to state a claim 

for prospective relief against the State Defendants under 42 U.S.C. § 1983, and the State, by its 

intervention in this federal court suit, has waived Eleventh Amendment immunity.  

CONCLUSION 

 The State of Utah has voluntarily intervened as a defendant in this lawsuit to defend against 

the Tribe’s claims touching the scope and legal attributes of its Indian reserved water rights, only 

to now adopt the position that the State cannot be made a defendant in the claims that instigated 

Case 1:18-cv-00547-CJN   Document 82   Filed 10/19/20   Page 24 of 26



25 
 

the State’s request to intervene in the first place.  It appears the State’s participation in this lawsuit 

is little more than a veiled attempt to protect the status quo of marginalizing tribal jurisdiction over 

its Indian reserved water rights.  While this may be in the best interest of Utah, it does not accord 

with federal law.  The State Defendants’ assertions of failure to state a claim, lack of subject matter 

jurisdiction, and laches are each devoid of merit, and the State Defendants’ Motion to Dismiss 

should be denied.   

Respectfully submitted this 19th day of October, 2020. 
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