
 

 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
UTE INDIAN TRIBE OF THE UINTAH 
AND OURAY INDIAN RESERVATION,  
 

Plaintiff, 
 

v. 
 
THE UNITED STATES DEPARTMENT OF 
THE INTERIOR, DAVID BERNHARDT, in 
his official capacity as Secretary of the 
Department of the Interior, the BUREAU OF 
RECLAMATION, and the BUREAU OF 
INDIAN AFFAIRS, 
 

Federal Defendants. 
 
and 
 

THE STATE OF UTAH, CENTRAL UTAH 
WATER CONSERVANCY DISTRICT, a 
political subdivision of the State of Utah, 
GARY HERBERT, in his capacity as 
Governor of Utah, and TERESA 
WILHELMSEN, P.E., in her capacity as Utah 
State Engineer and Director, Utah Division of 
Water Rights. 

 

 
 
 
 
 
 

Civil No. 1:18-cv-00547-CJN 
 
 
 
 
 

 
DEFENDANT CENTRAL UTAH WATER CONSERVANCY DISTRICT’S  

MEMORANDUM IN SUPPORT OF ITS  
MOTION TO DISMISS THE SECOND AMENDED COMPLAINT  

 
 Central Utah Water Conservancy District (“Central Utah”), specially appearing before this 

Court for the sole purpose of filing this Motion to Dismiss, submits the following in support of its 

Motion to Dismiss the Second Amended Complaint. 

 

Case 1:18-cv-00547-CJN   Document 70-1   Filed 07/16/20   Page 1 of 8



2 
 

I. INTRODUCTION 

 The Complaint purports to state sixteen claims for relief, four of which (the first, second, 

fourth, and sixteenths) are advanced against “all Defendants,” a term that, as defined in the first 

paragraph, includes Central Utah.1  Curiously, in some 359 paragraphs, Central Utah is alleged to 

have committed only a single act: the execution of the “1965 Deferral Agreement”.  See Compl. 

155.  Central Utah is not alleged to have adjudicated or administered any water right, Indian or 

otherwise, and there is no claim that Central Utah built any facility or spent any federal funds in a 

manner contrary to the terms of the congressional authorizations and appropriations.  Neither it is 

alleged that Central Utah conducted  business activities or has any other presence in the District of 

Columbia that would support the assertion of personal jurisdiction over it in this Court. 

 The Complaint cites a series of decisions by the Tenth Circuit Court of Appeals and claims 

that the issue of Plaintiff’s “jurisdictional authority” “has been fully, fairly, and conclusively 

adjudicated between the parties”.  See Compl. 246.  That statement is only partially correct.  

Central Utah was not a party to those actions but is aware of, and certainly respects, this line of 

cases, which addressed the boundaries of the reservation and Plaintiff’s jurisdiction over criminal 

and real property issues within those boundaries.  However, Central Utah notes that none of those 

cases addressed or purported to resolve the complex issues implicated by Plaintiff’s water right 

claims. 

 
1 The terms Federal Defendants and State Defendants are used frequently throughout the 
Complaint, though they are nowhere defined.  Central Utah assumes that the term Federal 
Defendants includes the United States Department of the Interior and its Secretary along with the 
Bureau of Reclamation and the Bureau of Indian Affairs, and that the term State Defendants refers 
to the State of Utah and its Governor and the State Engineer.  Central Utah is a legal entity separate 
and apart from the State of Utah and thus is not a State Defendant, though Central Utah is 
presumably included whenever the defined term Defendants is used in the Complaint.  
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 Even assuming for purposes of this argument the validity of Plaintiff’s contention that the 

Decker Report conclusively quantified Plaintiff’s Winters Rights (See Compl. 42, 51), Plaintiff’s 

claim that it has exclusive “administrative, regulatory, legislative, and adjudicatory jurisdiction” 

over its water rights (See Compl. 248, 249) asks the Court to resolve an impossible hypothetical. 

The voluminous Winters Rights claimed by Plaintiff, which are grouped into some seven groups 

by the Decker Report, are collocated with numerous water rights in multiple drainage basins that 

are owned by others.  While Plaintiff may have an early priority claim to some of the basin waters, 

it does not have exclusive rights to them, and the waters claimed by Plaintiff have never been 

assigned to or allocated between the numerous possible hydrologic sources.  In particular, the 

Decker Report describes “practically irrigable lands” but it does not identify specific streams or 

other sources, means of conveyance, allowed depletion, or other common legal attributes of the 

water rights that would be used to irrigate those lands.  Neither does the report purport to identify 

or quantify the rights of those who also own water rights in the shared sources.  Those decisions 

will require adjudication in courts where the interests of all who claim water rights in those sources, 

including Plaintiff, may be heard. 2   

Central Utah is not alleged to have attempted to adjudicate Plaintiff’s water rights, and the 

State Engineer has no authority to adjudicate title to those rights.  Rather, that authority is vested 

exclusively in the courts.  See, e.g., Jensen v. Jones, 2011 UT 67, ¶¶ 10-11, 270 P.3d 425, 428.    

The priority of rights in specific streams, allocation of shared flows, the nature and place of use, 

and other water right attributes simply cannot be fully adjudicated in the abstract or separately by 

Plaintiff.  Utah has a specific adjudication process to determine relative rights of all claimants to 

 
2 Plaintiff tacitly acknowledges through its citation to two 1923 court decrees as the basis for some 
of its claimed water rights that water right disputes between “the Ute Indians and their non-Indian 
neighbors” are resolved in courts of common jurisdiction.  See Compl. 48 – 50. 
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water within its boundaries, and the United States, through the McCarran Amendment, has waived 

jurisdictional defenses to participation in that process.  Indeed, as noted by the State Defendants 

in their Motion to Dismiss, that process for the broader area that includes Plaintiff’s lands is 

currently underway in the Utah courts, though Plaintiff has not yet filed claims in that proceeding.  

The adjudication process is often a lengthy one, but a proceeding where all of the parties named 

herein can appear along with the numerous others who, with Plaintiff, own rights in the various 

water sources is the proper process and venue for the determination and declaration of Plaintiff’s 

important and early water claims.  The Complaint should be dismissed to allow that process to 

proceed.  

II. LACK OF PERSONAL JURISDICTION 
 
 The Complaint states no basis for the assertion of personal jurisdiction over Central Utah 

other, perhaps, than the claim that Central Utah is a political subdivision of the State of Utah.  

While the State of Utah separately moved for leave to intervene in this action, Central Utah did 

not.  Plainly but respectfully stated, Central Utah does not consent to the jurisdiction of this Court, 

and no independent basis for jurisdiction over Central Utah has been alleged by Plaintiff.  The 

Complaint does not allege that Central Utah has an office or does business in the District of 

Columbia, and it does not. It is Plaintiff’s obligation to plead facts sufficient to establish personal 

jurisdiction, and the failure to do so here requires dismissal of the Complaint as against Central 

Utah under Rule 12(b)(2) of the Federal Rules of Civil Procedure. 

Utah water conservancy districts are political subdivisions distinct from the state and they 

can only exercise the specific powers that have been granted to them by the Utah Legislature.  See 

Utah Code Sections 17B-1-103(35), 17B-103(l), 17B-2-1002 - 1003.  Metro. Water Dist. of Salt 

Lake and Sandy v. DHCH Alaska Trust, 2019 UT 62, ¶ 12, 452 P.3d 1158, 1163 (“under article 
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XI, section 8 of the Utah Constitution, local districts may exercise only those powers provided by 

statute.”)  Significantly, and fatal to the allegation in Complaint paragraph 157 that “the State of 

Utah through the CUWCD” was bound to the Deferral Agreement, the Utah Legislature has never 

granted Central Utah or any other special service district authority to bind the State of Utah.  

Neither did the State of Utah purport to consent to this Court’s jurisdiction on behalf of Central 

Utah or waive any other defense available to Central Utah when the State moved to intervene in 

this action.  

III. FAILURE TO STATE A CLAIM AGAINST CENTRAL UTAH 
 UPON WHICH RELIEF CAN BE GRANTED 
 
 Central Utah joins in and incorporates the jurisdictional and other arguments made by the 

Federal and State Defendants as if fully set forth herein.  Central Utah agrees that the Complaint 

fails to state claims against any of the named defendants, and that the claims are separately barred 

by the equitable doctrines the other Defendants cite but chooses to write separately to point out 

failings in the Complaint that apply specifically to Central Utah.  In particular, no action or inaction 

on the part of Central Utah is mentioned in the Complaint’s first, second or fourth claims for relief, 

and the sole mention of Central Utah in the sixteenth claim for relief is that it was the party 

authorized by Congress to receive federal funds and assume responsibility for completing 

construction of the Central Utah Project.  Significantly, Plaintiff makes no allegation that Central 

Utah used those federal funds for any purposes other than those for which the funds were 

authorized and appropriated, and neither has Plaintiff alleged any act by Central Utah that could 

support a conclusion that Central Utah intentionally discriminated against the Plaintiff. 
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 The Complaint advances manifold allegations about the conduct of the Federal Defendants. 

See, e.g., Compl. 50, 77, 84, 121, 127, 145.3  Other allegations group together alleged activities of 

the Federal and State Defendants, but Central Utah is affirmatively alleged only to have 

“sponsored” the Central Utah Project and to have signed the Deferral Agreement that allowed 

federal funding of the Bonneville Unit of that project.  See Compl. 151, 155.  The gravamen of 

Plaintiff’s complaint about the Central Utah Project is that the Uintah, Upalco, and Ute Indian 

units were never built.  Here, again significantly, Plaintiffs implicate only the Federal Defendants 

for these failures and allege no act or other failing on the part of Central Utah.  See Compl. 167 – 

176.  Dismissal of the claims stated against Central Utah pursuant to Fed. R. Civ. P. 12(b)(6) is 

therefore appropriate. 

IV. CONCLUSION  

 Plaintiff has not alleged a basis for personal jurisdiction over Central Utah, nor has Central 

Utah done any act that would submit it to the jurisdiction of this Court.   

Further, Plaintiff does not claim that Central Utah has purported to adjudicate or otherwise 

eliminate Plaintiff’s water rights, nor could Central Utah do so.  The adjudication of water rights 

in Utah, including the quantification and priority of those rights, is the exclusive province of the 

Utah courts, particularly where competing claims regarding shared sources and water courses and 

disparate uses of the shared waters are involved.   

Neither has Plaintiff made any claim of harmful action or inaction on the part of Central 

Utah.  In particular, Plaintiff does not allege that Central Utah built any facility or took any other 

 
3 Central Utah does not agree with the pejorative characterizations of the Federal Defendants’ 
conduct but provides cites to those allegations only to illustrate the fact that Plaintiff has not 
alleged any acts of misconduct on the part of Central Utah. 
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action with regard to Plaintiff that was inconsistent with the terms of the specific authorization and 

appropriations of Congress.   

 For these reasons and based on the further arguments and authorities advanced by the 

Federal and State Defendants, Central Utah respectfully moves this Court to dismiss all claims 

against it. 

 Respectfully submitted this 16th day of July, 2020.   

      Respectfully submitted, 
 
Dated:  July 16, 2020          /s/ Edwin C. Barnes    
      Edwin C. Barnes (pro hac vice pending) 
      Timothy R. Pack (pro hac vice pending) 

     CLYDE SNOW & SESSIONS 
     201 South Main Street, Site 1300 
     Salt Lake City, UT 84111 
     (801) 322-2516 
     ecb@clydesnow.com 
     trp@ckdesnow.com 
 
 

Dated:  July 16, 2020          /s/ Daniel S. Ward    
      Daniel Sage Ward,  DC Bar #474339 
      WARD & BERRY, PLLC 
      2000 Pennsylvania Avenue, NW 
      Suite 4500 
      Washington, DC 20006 
      (202) 331-8160 
      dan@wardberry.com 

      Specially Appearing Counsel for Defendant 
      Central Utah Water Conservancy District 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that, on this 16th day of July, 2020, a copy of the foregoing was filed 

through the Court’s CM/ECF management system and electronically served on counsel of 

record.  

Dated:  July 16, 2020          /s/ Daniel S. Ward  ______ 
      Daniel Sage Ward,  DC Bar #474339 
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