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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION  

LILLIAN EASLEY and all others  ) 
similarly situated,  ) 

) 
Plaintiffs,  ) 

) 
v.  ) Case No. 1:21-cv-00049 

) 
WLCC II D/B/A  ) 
ARROWHEAD ADVANCE,  ) 

) 
Defendants.  ) 

DEFENDANT’S REPLY IN SUPPORT OF ITS OBJECTIONS  
TO REPORT & RECOMMENDATION 

Wakpamni Lake Community Corporation (“WLCC” or “Defendant”)1, by 

counsel, pursuant to Doc. 13, submits the following Reply Brief in Support of its 

Objections to the Report & Recommendation (the “Report”) which recommended 

that WLCC’s Motion to Dismiss for Improper Venue and to Compel Arbitration 

(Doc. 2) be denied.   

1 WLCC is an arm of the Oglala Sioux Tribe.  By filing this Objection, WLCC expressly preserves 
its defense of sovereign immunity. No court has jurisdiction over WLCC and thus WLCC does 
not consent to jurisdiction or waive its immunity.  A defendant does not submit to the jurisdiction 
of a court by filing a motion to dismiss.  See Lac du Flambeau Band of Lake Superior Chippewa 
Indians v. Norton, 327 F. Supp. 2d 995, 1000 (W.D. Wis. 2004) (“[Sovereign] entities may 
intervene for a limited purpose such as moving to dismiss the lawsuit for failure to join an 
indispensable party without waiving their sovereign immunity.”); McClendon v. United States,
885 F.2d 627, 630 (9th Cir.1989) (“[T]erms of [a sovereign’s] consent to be sued in any court 
define that court’s jurisdiction to entertain the suit.’”) (quoting Jicarilla Apache Tribe v. Hodel,
821 F.2d 537, 539 (10th Cir. 1987) (quoting United States v. Testan, 424 U.S. 392, 399 (1976)). 
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I. INTRODUCTION 

Plaintiff’s Response (Doc. 15) is premised on a clear misunderstanding of the 

law and the arbitration award at issue.  Plaintiff concedes, as she must, that the 

arbitration agreements contained in her loan agreements with WLCC were 

presumptively valid, which is why she proceeded “straight to arbitration.”  (Resp. at 

2.)  Plaintiff further concedes, as she must, that the arbitration agreements are 

severable from the loan agreements as a whole and thus are “separate from the 

substantive issues concerning the validity of the [loan agreements].”  (Id. at 3.)  

Despite these concessions, Plaintiff erroneously argues that the arbitrator ruled that 

the arbitration agreements were void and unenforceable.  

The arbitrator did not rule that the arbitration agreements were void, nor could 

he have.  By instituting arbitration against WLCC, Plaintiff waived any argument 

that the arbitration agreements were void.  Further, Plaintiff never challenged the 

arbitration agreements in the arbitration, which is why the arbitration award does not 

state that the arbitration agreements are void.  Indeed, Plaintiff explicitly invoked 

those arbitration agreements when initiating arbitration.  Plaintiff only challenged 

the enforceability of the loan agreements, which Plaintiff concedes is “separate” 

from the validity of the arbitration agreements.   

Nor can the arbitrator’s decision as to the invalidity of the loan agreements 

“extend[] to the arbitration agreements contained in those loan agreements” under 
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Macon Cty. Greyhound Park, Inc. v. Hoffman, 226 So. 3d 152 (Ala. 2016), as the 

Report incorrectly concludes.  (Report at 6.)  As explained in WLCC’s Objections, 

Macon County is inapposite because the plaintiff in that case challenged the validity 

of the arbitration agreement when the defendant sought to enforce it.  In contrast, 

Plaintiff did the opposite:  she affirmatively enforced the arbitration agreement by 

instituting the arbitration proceeding.  Even if Plaintiff could challenge the 

enforceability of the arbitration agreements now, which she cannot do, the illegal 

consideration that rendered the arbitration agreement in Macon County

unenforceable is not present here.  Under Buckeye Check Cashing, Inc. v. Cardegna, 

546 U.S. 440, 445-46 (2006), the arbitration agreements are still enforceable even 

though the arbitrator ruled that the allegedly usurious interest rates charged under 

the loan agreements rendered the loan agreements void under the Alabama Small 

Loan Act (“ASLA”).    

For these reasons, the arbitration agreements remain valid and enforceable.  It 

is undisputed that the arbitration agreements cover Plaintiff’s newly asserted class 

claim.  Therefore, the new class claim must be compelled to arbitration.   
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II. ARGUMENT 

A. Because Plaintiff initiated arbitration, she waived any challenge to 
the arbitration agreements.  

Plaintiff’s Response argues that it was her “choice” whether to have the 

arbitrator or a court decide the enforceability of the arbitration agreement.  This is 

incorrect.  A party must challenge the arbitration agreement before the matter is sent 

to arbitration, or else any challenge is waived.  Mays v. Lanier Worldwide, Inc., 115 

F. Supp. 2d 1330, 1340 (M.D. Ala. 2000) (“[B]y his voluntary initiation of and 

participation in the arbitration proceedings, Plaintiff has waived his right to contest 

the validity of the arbitration clause.”).  If Plaintiff thought the arbitration agreement 

was unenforceable, she should not have arbitrated her claims.  A challenge to the 

enforceability of an arbitration agreement cannot be reserved for the arbitration, and 

it certainly cannot be made after the challenging party enforces the agreement by 

instituting the arbitration proceeding.   

B. Plaintiff never challenged the enforceability of the arbitration 
agreement at the arbitration. 

Even if she could have done so, Plaintiff did not challenge the arbitration 

agreements in the arbitration, as she now contends.  Plaintiff’s position is directly 

contradicted by the underlying arbitration record and the arbitration award.  Plaintiff 

does not cite to any portion of the record where she advanced this argument.  Instead, 

she took the exact opposite approach, relied on the enforceability of the arbitration 
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agreement, and affirmatively invoked the arbitration process to seek to have the loan 

agreements declared void ab initio.  See Doc. 2-1, pp. 125-26 (email from Plaintiff’s 

counsel providing Plaintiff’s Demand for Arbitration with the American Arbitration 

Association), 130-31 (Demand for Arbitration), 137-38 (portion of Plaintiff’s loan 

agreement with WLCC attached to the Demand for Arbitration that includes 

arbitration provision).  

The only relief that Plaintiff sought in the underlying arbitration was the 

following: 

Likewise, the arbitrator’s award expressly stated that “the sole substantive 

issue presented by Easley’s Claim in Arbitration [sic] that the Respondent’s loans 

to her be declared void ab initio.” (Doc. 6-1, at 1.) 

There are no allegations challenging the enforceability of the arbitration 

agreements and the prayer for relief only seeks an Order declaring the loan 

agreements to be void ab initio, which Plaintiff concedes is a separate issue.  Plaintiff 

cannot re-write her Statement of Claim or the Award, and her mischaracterizations 

need not be accepted by the Court.  
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C. If the arbitration agreements are unenforceable, the arbitrator 
would not have had jurisdiction to issue the arbitration award.

WLCC’s Objections explained that the “Report’s conclusion that the 

arbitration agreement is void effectively renders the arbitrator’s award, which 

Plaintiff seeks to confirm in this case, unenforceable, as the arbitrator did not have 

authority to issue the award.”  Plaintiff suggests that under this “logic, the 

arbitrator’s authority is entirely result dependent.”  (Resp. at 9).  Plaintiff is wrong.  

As stated, an arbitrator cannot determine whether the arbitration agreement is 

enforceable.  This issue is for the court to decide, but only if a party makes a timely 

challenge to the arbitration agreement.  This was established in Prima Paint Corp. 

v. Flood & Conklin Mfg. Co., 388 U.S. 395 (1967), in which a party argued that the 

contract as a whole, but not the arbitration agreement contained therein, was 

fraudulently induced and thus void.  The Supreme Court held: “[I]f the claim is fraud 

in the inducement of the arbitration clause itself – an issue which goes to the 

‘making’ of the agreement to arbitrate – the federal court may proceed to adjudicate 

it.”  Id. at 403-404 (emphasis added).   

If an arbitrator issues an award but the arbitration agreement is later 

determined to be unenforceable, as would be the case if the Report is adopted, there 

would not be an enforceable arbitration agreement, and “the arbitration award and 

judgment entered thereon is void.”  Great Am. Trading Corp. v. I.C.P. Cocoa, Inc., 

629 F.2d 1282, 1288 (7th Cir. 1980) (holding that party challenging enforceability 
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of arbitration agreement should have been granted an evidentiary hearing on the 

challenge before the matter was referred to arbitration).   

D. Permitting Plaintiff’s claims to proceed in litigation would ignore 
res judicata principles and the prohibition against claim-splitting.   

Plaintiff’s Response mischaracterizes WLCC’s claim-splitting argument.  

There is no question that Plaintiff is engaging in claim-splitting, but the issue at bar 

is whether Plaintiff’s newly asserted class claim must be compelled to arbitration.  

As set forth in WLCC’s Motion and subsequent pleadings, the class claim must be 

arbitrated because the arbitration agreements remain valid and enforceable.  WLCC 

explained in its Reply Brief that the res judicata effect of a prior arbitration award 

on the class claim is an issue that, under the law, is to be addressed by the arbitrator.  

(Doc. 10 at 9-12.)  WLCC did not waive any argument relating to Plaintiff’s claim-

splitting.    

Moreover, Plaintiff argues that the arbitrator could not have awarded the relief 

she now seeks because the arbitrator had declared the loan agreements and 

arbitration agreements void.  For the reasons discussed above, however, the 

arbitrator never declared the arbitration agreements void.  Moreover, the arbitrator 

did not award the damages and relief Plaintiff now seeks because Plaintiff never 

sought that relief in the arbitration.  Instead, she purposefully “split” her new class 

claim off in hopes of obtaining a favorable arbitration award.  Contrary to Plaintiff’s 

assertion, there is nothing inconsistent with Plaintiff seeking to have the arbitrator 
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declare the loan agreements void under the ASLA, while also seeking disgorgement 

as allowed under the ASLA, in the same arbitration.  See Ala. Code § 5-18-4(d).  

E. Plaintiff’s Response fails to address WLCC’s distinguishing of 
Macon County. 

WLCC’s Objections lay out the reasons why the Report’s reliance on Macon 

County is misplaced.  Plaintiff’s Response, however, does little to respond to 

WLCC’s arguments, especially WLCC’s explanation that the consideration 

underlying the loan agreements is not illegal.  Plaintiff incorrectly argues that these 

issues were litigated in the arbitration.  While the arbitrator discussed Macon County

when determining that the loan agreements were void, the arbitrator did not rule that 

the arbitration agreements are void, which is the issue here.  As explained in the 

Objections, the Report erred in concluding that Macon County requires that the 

arbitrator’s ruling as to the validity of the loan agreements extend to the validity of 

the arbitration agreements.   

IV. CONCLUSION 

For the reasons above, Defendant respectfully requests that the Court overrule 

the Report and grant WLCC’s Motion and compel Plaintiff’s new claims to 

arbitration.  WLCC also asks for all additional relief in its favor that is just and 

proper. 
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Dated: September 15, 2021. 

Respectfully submitted, 

By: /s/ John N. Bolus  
John N. Bolus 
MAYNARD COOPER GALE

1901 Sixth Ave. N, Suite 1700 
Birmingham, AL 35203 
Telephone: (205) 254-1025 
Facsimile: (205) 714-6325 
Email: JBolus@maynardcooper.com  

Jaclyn Combs 
MAYNARD COOPER & GALE, P.C. 
11 North Water Street 
RSA Battle House Tower, Suite 24290 
Mobile, AL 36602 
Telephone: (251) 405-8672 
Facsimile: (251) 432-0007 
Email: JCombs@maynardcooper.com  

Attorneys for WLCC II d/b/a Arrowhead Advance 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 15, 2021, a copy of the above and foregoing 

was filed with the United States District Court for the Southern District of Alabama 

using the CM/ECF system which sent notification to all counsel of record, including:    

Kenneth J. Riemer 
Earl P. Underwood, Jr. 
UNDERWOOD & RIEMER, PC 
2153 Airport Boulevard 
Mobile, AL 36606 
Telephone: (251) 432-9212 
Facsimile: (251) 990-0626 
Email: kriemer@alalaw.com

Steven P. Gregory 
GREGORY LAW FIRM, P.C. 
2700 Corporate Drive 
Suite 200 
Birmingham, AL 35242 
Telephone: (205) 799-0380 
Email: steve@gregorylawfirm.us

Counsel for Plaintiff 

/s/ John N. Bolus  
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