
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
THE NAVAJO NATION,   ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      ) Civil Action No. No. 20-1093 (DLF)  
      ) 
UNITED STATES DEPARTMENT  ) 
OF THE INTERIOR, et al.   ) 
      ) 
 Defendants.    ) 
      ) 
 
 

 
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

 

 Plaintiff Navajo Nation (“Nation”), pursuant to Fed.R.Civ.P. 56, respectfully moves for 

summary judgment on its claims under the Indian Self-Determination and Education Assistance 

Act, 25 U.S.C. § 5301 et seq., to obtain  approval of its 2020 Successor Annual Funding Agreement 

(SAFA”) and Statement of Work (“SOW”) for its Forestry Management contract with the 

Department of the Interior.  The basis for this motion is set forth in the memorandum of points and 

authorities filed herewith. 

 Wherefore, it is respectfully submitted that this motion should be granted and the Court 

should declare that the Nation’s proposed 2020 SAFA and SOW are approved, and compel the 

Defendants to approve the 2020 SAFA and SOW, except for the funding amount which has 

become moot since the filing of this action. 

Dated this 25th day of September, 2020. 
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Respectfully submitted,  

HOLLAND & KNIGHT LLP 

By:             /s/ Steven D. Gordon   
Philip Baker-Shenk (D.C. Bar No. 386662) 
Steven D. Gordon (D.C. Bar No. 219287) 

 800 17th Street, N.W., Suite 1100 
Washington, D.C.  20006 
Tel: (202) 955-3000 
Fax: (202) 955-5564 

 
Attorneys for Plaintiff the Navajo Nation 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
THE NAVAJO NATION,   ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      ) Civil Action No. No. 20-1093 (DLF)  
      ) 
UNITED STATES DEPARTMENT  ) 
OF THE INTERIOR, et al.   ) 
      ) 
 Defendants.    ) 
      ) 
 
 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

 

 Plaintiff Navajo Nation (“Nation”) seeks to enforce its rights under the Indian Self-

Determination and Education Assistance Act, 25 U.S.C. § 5301 et seq. (“ISDEAA”), to obtain  

approval of its 2020 Successor Annual Funding Agreement (“SAFA”) and Statement of Work for 

its Forestry Management contract with the Department of the Interior (“Department” or “DOI”) 

Bureau of Indian Affairs (“BIA”).  

FACTS 

The Nation has long conducted its Forestry Management Program pursuant to a series of 

self-determination contracts with the BIA.  The current contract,  No. A18AV00262 (“Contract”),  

was entered into on March 26, 2018.  (Statement of Material Facts (“SOMF”) #1).  Funding for 

the Contract is implemented through Annual Funding Agreements (“AFAs”) and Successor 

Annual Funding Agreements (“SAFAs”).  (SOMF #2).   

On September 28, 2019, the Nation submitted to the BIA its proposed 2020 SAFA for the 

Contract, which included a proposed 2020 Statement of Work.  (SOMF #3).  A copy of this 2020 
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SAFA is Exhibit A to the Complaint (Doc. No. 1-1).  The 2020 SAFA proposed a budget of 

$737,745 to cover direct program costs.  (Id. at 33).1  The proposed Statement of Work (“SOW”), 

which was Attachment A to the 2020 SAFA, made certain editorial changes to the language in the 

2019 SOW, which were shown in “red line” and “clean” versions.  (Id. at 20-32). 

By a letter of December 19, 2019, the BIA declined the Nation’s proposed 2020 SAFA.  

(SOMF #4).  A copy of this declination is Exhibit B to the Complaint.  (Doc. No. 1-2).  The BIA 

asserted that the proposed 2020 SAFA was declined because the 2020 SOW constituted a 

substantial change from the previous AFA.  (Id. at 3).  The BIA declined the proposed 2020 SAFA 

pursuant to 25 U.S.C. § 5321(a)(2)(C) and 25 C.F.R. § 900.22(c), which authorize declination 

where the proposed project or function cannot be properly completed or maintained by the 

proposed contract.  (Id. at 3-4).  The BIA also declined the proposed 2020 SAFA pursuant to 25 

C.F.R. § 900.22(d) because the amount of funding proposed by the Nation exceeded the applicable 

funding level for the Contract, which the BIA asserted was $717,736.77.  (Id. at 4).   

Last, the letter said the BIA “cannot agree” to certain language in Sections B and D of the 

proposed 2020 SAFA relating to steps the DOI would take in the event of a funding shortfall.  The 

BIA asserted that these provisions conflict with the Anti-Deficiency Act,2 but added that it would 

not agree to these provisions even if they did not conflict with the Act.  (Id. at 5).  This issue, 

unlike the others, was not unique to the Contract.  Rather, it is part of a broader dispute that the 

                                                   
1 The page numbers cited for documents in the docket are the numbers supplied by the docketing system at the top of 
each page. 
  
2 The Anti-Deficiency Act, 31 U.S.C. § 1341(a)(1)(A)-(B), “prohibits government officials and employees from 
making expenditures or incurring obligations in excess of available appropriations or in advance of appropriations.”  
Cessna Aircraft Co. v. Dalton, 126 F.3d 1442, 1449 (Fed. Cir. 1997).  
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BIA has created in recent years by challenging the same language in other self-determination 

contracts between it and the Nation.3   

The Nation requested an Informal Conference to appeal the BIA’s declination decision.  

See 25 C.F.R. § 900.153.  The Informal Conference was held on February 18, 2020 and was 

conducted by the Secretary’s Designated Representative.  (SOMF #6). 

On February 28, 2020, the Secretary’s Designated Representative issued a Recommended 

Decision.  A copy of this Decision is Exhibit C to the Complaint.  (Doc. No. 1-3).  The Decision  

concluded that the BIA’s grounds for declining the proposed 2020 SAFA based on the SOW were 

insufficient and did not meet the “statutory threshold requirement.” (Id. at 8).  The Designated 

Representative “did not find” that the proposed 2020 SOW is substantially different from the 2019 

SOW.  Further, he “did not find” that the proposed project or function cannot be properly 

completed or maintained by the proposed contract.  (Id.).  As a remedy, he recommended that the 

parties convene and make a good faith effort to negotiate an agreed 2020 SAFA and SOW and, 

meanwhile, that the 2019 SAFA and SOW remain in place.  (Id. at 6-7).    

The Decision further concluded that the BIA should immediately approve and award the 

available 2020 funding of $717,736.77, subject to modification once the full 2020 appropriations 

were known.  It explained that this would resolve the declination based on the proposed funding 

exceeding the applicable funding level and would also resolve any concerns under the Anti-

Deficiency Act.  It added that the Anti-Deficiency Act is not a criterion to be used to decline a 

SAFA.  (Id. at 5-6).   

                                                   
3 For instance, the BIA raised this issue with respect to the contract covering the operation of the Nation’s judicial 
branch, and the issue is currently being litigated in Navajo Nation v. Dep’t of Interior, et al., No. 1:19-cv-3612-TSC 
(D.D.C. filed December 3, 2019) and No. 1:20-cv-01297-TSC (D.D.C. filed May 15, 2020). 
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The Recommended Decision became final for the Department on March 30, 2020.  (SOMF 

#10).  The BIA, however, did not implement the Decision and so the Nation filed this suit on April 

27, 2020 to establish that the proposed 2020 SAFA and 2020 SOW are approved as a matter of 

law and enforce the BIA’s funding obligation.    

Thereafter, by a letter dated June 10, 2020, the BIA advised the Nation that it was 

implementing the Decision, and attached an award modification to the Contract (Standard Form 

30) which added $740,341 in base funding pursuant to the 2020 SAFA.  The letter advised that 

these funds were available for drawdown through the Automated Standard Application for 

Payment system.  (SOMF Exhibit 1).  The BIA also added the following statement to the award 

modification form: 

2. The Calendar Year (CY) 2019 Successor Annual Funding Agreement 
(SAFA) and Scope of Work (SOW) shall continue to remain in place through CY 
2020, or until such time as the Contract is properly amended to reflect a new or 
revised, and approved SAFA.  The parties must convene and make a good faith 
effort, on a government-to-government basis, to develop a CY 2020 SOW that 
complies with the requirements at Sec. 108(f)(2) of the Indian Self-Determination 
and Education Assistance Act.4 
 

(Id.). 

The Nation subsequently drew down the $740,341, resolving the funding dispute, but 

advised the BIA by letter dated June 30, 2020, that the Nation objects to the provision stating that 

the 2019 SAFA and SOW would remain in effect pending negotiation of a new SAFA.  The Nation 

                                                   
4 This refers to section (f)(2) of the model self-determination contract that appears at 25 U.S.C. § 5329(c).  That 
contract section provides that:  
“(A) In general.—The annual funding agreement under this Contract shall only contain— 

“(i) terms that identify the programs, services, functions, and activities to be performed or administered, the 
general budget category assigned, the funds to be provided, and the time and method of payment; and 
“(ii) such other provisions, including a brief description of the programs, services, functions, and activities 
to be performed (including those supported by financial resources other than those provided by the Secretary), 
to which the parties agree. 

“(B) Incorporation by reference.— 
The annual funding agreement is hereby incorporated in its entirety in this Contract and attached to this Contract as 
attachment 2.” 
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stated that this unilateral modification of the Contract was contrary to law and exceeded the 

authority of the BIA.  (SOMF Exhibit 2). 

The BIA responded by letter of July 29, 2020, and asserted that the contested language was 

consistent with the Recommended Decision.  The BIA asked the Nation to propose dates and times 

for negotiation of the 2020 SAFA and SOW.  (SOMF Exhibit 3). 

ARGUMENT 

I. Standard Of Review 

 A court grants summary judgment “if the movant shows that there is no genuine dispute as 

to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 

56(a). 

Courts engage in de novo review of ISDEAA claims.  See Rancheria v. Hargan, 296 

F.Supp.3d 256, 264-65 (D.D.C. 2017). “When interpreting the ISDEAA, courts must heed the 

Indian canon of construction.”  Swinomish Indian Tribal Community v. Azar, 408 F.Supp.3d 18, 

25 (D.D.C. 2019).  The ISDEAA specifies that it “shall be liberally construed for the benefit of 

the Indian tribe participating in self-governance and any ambiguity shall be resolved in favor of 

the Indian tribe.” 25 U.S.C. § 5392(f). “Thus, when reviewing an agency decision under the 

ISDEAA, the court must ‘give the agency's interpretation careful consideration but ... not defer to 

it.’” Swinomish, 408 F.Supp.3d at 25 (citing Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 

2001)). “To succeed, the government agency ‘must demonstrate that its reading is clearly required 

by the statutory language.’” Id. (citing Salazar v. Ramah Navajo Chapter, 567 U.S. 182, 194 

(2012)). 

II. The Nation’s Proposed 2020 SAFA and SOW Are Approved As A Matter Of Law 

“Congress has clearly expressed in the [ISDEAA] both its intent to circumscribe as tightly 
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as possible the discretion of the Secretary, … and its intent to make available judicial review of all 

agency action.”  Ramah Navajo Sch. Bd. v. Babbitt, 87 F.3d 1338, 1344 (D.C. Cir. 1996).  The Act 

provides that a proposed SAFA can be declined for only five reasons.  See 25 U.S.C. §§ 5321(a)(2); 

25 C.F.R. § 900.22.  Further, the BIA’s regulations provide that a SAFA cannot be declined, in 

whole or in part, if it is “substantially the same” as the prior annual funding agreement.  25 C.F.R. 

§ 900.32; see Aleutian Pribilof Islands Ass’n, Inc. v. Kempthorne, 537 F.Supp.2d 1, 9 (D.D.C. 

2008).   

In this case, the BIA declined the Nation’s proposed 2020 SAFA for several reasons.  One 

was that the proposed funding exceeded the applicable funding level.  That issue has now been 

resolved.  The Recommended Decision directed the BIA to provide available 2020 funding and, 

by the time the BIA did so in June 2020, the amount of that funding slightly exceeded the amount 

the Nation had requested in the proposed SAFA.5  

Another reason that the BIA declined the proposed 2020 SAFA was because of the 

Nation’s revisions to the 2020 SOW.  The BIA alleged that these revisions constituted a substantial 

change from the previous AFA and that, because of them, the proposed project or function could 

not be properly completed or maintained by the proposed contract.  The Recommended Decision 

rejected these assertions.  The Secretary’s Designated Representative noted that the BIA had the 

burden of proof to clearly demonstrate the validity of the grounds for declining the proposed 2020 

SAFA.  (Doc. No. 1-3 at 8, citing 25 U.S.C. § 5321(e)(1)).  He concluded that the BIA’s allegations 

were insufficient and did not meet the “statutory threshold requirement.” (Id.).  He “did not find” 

                                                   
5 The BIA’s declination letter also said it would not accept certain language in Sections B and D of the proposed 2020 
SAFA relating to steps the DOI would take in the event of a funding shortfall because those provisions conflict with 
the Anti-Deficiency Act.  The Recommended Decision noted that its resolution of the funding issue also resolved any 
concerns under the Anti-Deficiency Act.  It added that the Anti-Deficiency Act is not a criterion to be used to decline a 
SAFA. 
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either that the proposed 2020 SOW is substantially different from the 2019 SOW, or that the 

proposed project or function cannot be properly completed or maintained by the proposed contract.  

(Id.).   

Where the BIA declines a proposal on a ground that is legally insufficient, the result is that 

the proposal is approved.  See Cook Inlet Tribal Council v. Mandregan, 2019 WL 3816573, at * 

10 (D.D.C. Aug. 14, 2019).  This result follows from both the statute and the regulations.  A 

proposed SAFA is deemed approved, as proposed, if it is not declined within 90 days for one of 

five specific reasons expressly set forth in the statute.  See 25 U.S.C. § 5321(a)(2); 25 C.F.R. § 

900.18.  Further, a proposed SAFA cannot be declined if it is substantially the same as the prior 

AFA.  See 25 C.F.R. § 900.32.  Here the final Decision of the Department concluded that there 

was no valid statutory reason to decline the proposed 2020 SAFA and SOW, and that they were 

was substantially the same as the prior AFA and SOW.  Thus, the proposed 2020 SAFA and SOW 

must be approved and put into effect.    

In contravention of these provisions, the Decision fashioned an improper remedy by 

directing the parties to convene and make a good faith effort to negotiate an agreed 2020 SAFA 

and SOW, and maintaining the 2019 SAFA and SOW in the meantime.  This would require the 

Nation to renegotiate its 2020 SAFA with the BIA although the agency lacked a legitimate basis 

for declining that SAFA.  When a tribe proposes a SAFA to the BIA, the statute and regulations 

give the agency only two options – decline the proposed SAFA within 90 days for a valid statutory 

reason or else approve it.  The Decision purports to create a third option for the agency – decline 

a SAFA for an invalid reason and thereby force the tribe back to the negotiating table to renegotiate 

it.  This is nonsense.  It is completely at odds with the intent to Congress to “circumscribe as tightly 
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as possible the discretion of the Secretary[.]”  Ramah Navajo Sch. Bd., 87 F.3d at 1344.  It directly 

conflicts with the requirements of 25 U.S.C. § 5321(a)(2) and 25 C.F.R. § 900.18.   

Likewise, the BIA may not, post facto, impose a renegotiation requirement on the Nation 

by inserting a unilateral amendment to the Contract in an award modification that increases the 

base funding of an approved SAFA.  The agency lacks the authority to do so. 

CONCLUSION 

 The Nation proposed funding of $737,745 in its 2020 SAFA.  The BIA declined this 

amount and the agency’s final Decision was to approve $717,736.77, subject to modification once 

the full 2020 appropriations were known.  At this point, funding of $740,341 has been provided to 

the Nation and there is no longer any issue as to the amount of funding to be provided pursuant to 

the 2020 SAFA.  

 The Nation is entitled to summary judgment declaring that the remainder of its proposed 

2020 SAFA, and the 2020 SOW, are approved as proposed by the Nation on September 28, 2019, 

and compelling the Defendants to approve the remainder of the 2020 SAFA, and the 2020 SOW, 

as proposed by the Nation on September 28, 2019. 

Dated this 25th day of September, 2020. 

Respectfully submitted,  

HOLLAND & KNIGHT LLP 

By:             /s/ Steven D. Gordon   
Philip Baker-Shenk (D.C. Bar No. 386662) 
Steven D. Gordon (D.C. Bar No. 219287) 

 800 17th Street, N.W., Suite 1100 
Washington, D.C.  20006 
Tel: (202) 955-3000 
Fax: (202) 955-5564 

 
Attorneys for Plaintiff the Navajo Nation 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
THE NAVAJO NATION,   ) 
      ) 
 Plaintiff,    ) 
      ) 
v.      ) Civil Action No. No. 20-1093 (DLF)  
      ) 
UNITED STATES DEPARTMENT  ) 
OF THE INTERIOR, et al.   ) 
      ) 
 Defendants.    ) 
      ) 
 
 

    STATEMENT OF MATERIAL FACTS IN SUPPORT OF  
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 

 
Plaintiff Navajo Nation (“Nation”), pursuant to Local Rule 7(h), respectfully submits the 

following statement of material facts as to which it contends there is no genuine issue. 

1. The Nation, a federally recognized Indian Tribe, has entered into a contract with 

the Department of the Interior, under the Indian Self-Determination and Education Assistance Act, 

25 U.S.C. § 5301 et seq. (“ISDEAA”), Contract No. Al8AV00262,  covering the Nation's Forestry 

Management Program (the “Contract”).  Answer ¶¶ 2, 7. 

2. Funding for self-determination contracts, such as the Contract, is implemented 

through Annual Funding Agreements (AFAs) and Successor Annual Funding Agreements 

(SAFAs).  Complaint ¶ 8. 

3. On September 28, 2019, the Nation submitted to the Bureau of Indian Affairs 

(“BIA”) its proposed 2020 SAFA for the Contract, which included and appended a proposed 

Statement of Work (“SOW”), which BIA received on September 30, 2019.  Complaint ¶ 9 and 

Answer ¶ 9.  A copy of this SAFA is Exhibit A to the Complaint (Doc. No. 1-1). 
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4. By a letter of December 19, 2019, the BIA declined the Nation’s proposed SAFA  

on the grounds that (1) "[t]he proposed project or function to be contracted for cannot be properly 

completed or maintained by the proposed contract" and (2) the "amount of funds proposed under 

the contract is in excess of the applicable funding level for the contract[.]"  Complaint ¶ 10; Answer 

¶ 10.  A copy of this declination is Exhibit B to the Complaint. 

5. Pursuant to 25 C.F.R. § 900.153, the Nation requested an Informal Conference to 

appeal the BIA’s declination decision.  Complaint ¶ 11. 

6. The Informal Conference was held on February 18, 2020 and was conducted by 

the Secretary’s Designated Representative.  Complaint ¶ 12 and Answer ¶ 12. 

7. On February 28, 2020, the Secretary’s Designated Representative issued a 

Recommended Decision resolving the Nation’s appeal.  Complaint ¶ 13.  A copy of this 

Recommended Decision is Exhibit C to the Complaint. 

8. The Recommended Decision concluded that the grounds for the BIA’s declination 

were legally insufficient and did not meet the “statutory threshold requirement” for a declination.   

Exhibit C to the Complaint at p. 7. 

9. The Recommended Decision further concluded that the BIA should immediately 

approve and award funding of $717,736.77, which would resolve the contention in the declination 

decision that the amount of funds proposed under the contract is in excess of the applicable funding 

level for the contract.  Exhibit C to the Complaint at pp. 4-5.  

10. The Decision of the Secretary’s Designated  Representative became final for the 

Department on March 30, 2020.  Complaint ¶ 16.  
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11. By letter dated June 10, 2020, which attached an award modification to the 

Contract (Standard Form 30), the BIA awarded the Nation all available 2020 funds for the 

Contract.  A copy of that letter and award modification is attached as Exhibit 1.   

12. By letter dated June 30, 2020, the Nation advised the BIA that it objects to, and 

does not agree with, a provision in the June 10, 2020 award modification stating that the 2019 

SAFA and SOW would remain in effect pending negotiation of a new SAFA.  A copy of that letter 

is attached as Exhibit 2.   

13. By letter of July 29, 2020, the BIA responded to the Nation’s June 30 letter.  A 

copy of that letter is attached as Exhibit 3. 

 
Dated this 25th day of September, 2020. 

Respectfully submitted, 

HOLLAND & KNIGHT LLP 

    By:           /s/ Steven D. Gordon   
  Philip Baker-Shenk (D.C. Bar No. 386662) 
  Steven D. Gordon (D.C. Bar No. 219287) 

   800 17th Street, N.W., Suite 1100 
  Washington, D.C.  20006 
  Tel: (202) 955-3000 
  Fax: (202) 955-5564 

 
 Attorneys for Plaintiff the Navajo Nation 
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