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UNITED STATES DISTRICT COURT 
 

DISTRICT OF SOUTH DAKOTA 
 

SOUTHERN DIVISION 
 

  

Timothy Stathis,  4:20-cv-4174 

Plaintiff,  

vs. RESISTANCE TO 

MOTION TO DISMISS 

  

Marty Indian School Board, Inc., a South 
Dakota Nonprofit Corporation,  

 

Defendant.  

  
 

REPLY AND MEMORANDUM OF LAW AND ARGUMENT 
 TO  

DEFENDANT’S MOTION TO DISMISS 
 

 Comes now Plaintiff, Timothy Stathis, and objects to Defendant’s Motion to Dismiss as 

same is not warranted under the pleadings considered as a whole, and applicable law and, 

further, submits the following points and authorities, and such other points and authorities and 

argument as presented at hearing on Defendant’s motion, all in support of his objection.  

 Plaintiff, in his simplest statement, seeks a remedy for the unprincipled and outrageous 

conduct of Defendant.  He sought that remedy in the Charles Mix County, South Dakota, Circuit 

Court and the South Dakota Supreme Court intentionally, with expectation of the claims of 

sovereign immunity and other defenses raised by Defendants.  Plaintiff hoped the South Dakota 

Courts, and hopes this honorable Court, will appreciate the fundamental failure of justice 

resulting from the continuing application of Tribal sovereign immunity.  Courts are simply 
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closed to those litigants, Plaintiff included, who allege misconduct, unequal or discriminatory 

treatment, or other breaches of duty against a Tribal entity.   

 Should this Court dismiss Plaintiff’s claims without further proceedings under the 

theories and cases espoused by Defendant, Plaintiff is left wholly without any remedy.  

Defendant is free to pursue any course of conduct, no matter how damaging to individuals, 

entities, or any with whom it does business, contracts, or to whom a duty or responsibility is 

owed, with no recourse available to the injured, the damaged, the victimized. 

 If tribal immunity is allowed to prevent Plaintiff from pursuing his case in this Court, he 

will effectively be without any available remedy.  Fundamental justice is subverted.  The claim 

of a remedy in Tribal Court is illusory. 

 Defendant has been the subject of suit by other prospective plaintiffs, who rather than 

attempting to pursue their cases in South Dakota Circuit, or United States District, Court have 

opted to pursue their cases within the Tribal Courts. Specifically, in the case of a teacher at 

Marty Indian School, Helen Gerken attempted to pursue a case against the school for wrongful 

termination in a scenario not entirely unlike that of Plaintiff. In that case both the Yankton Sioux 

Tribal Court and the Northern Plains Intertribal Court of Appeals ruled that Gerken could not 

proceed in her suit against Marty Indian School on the basis of tribal immunity. Gerken v. Marty 

Indian School., 2001 NPICA 15 (N. Plains Intertribal Ct. App., May 16, 2003). If Plaintiff were 

to attempt to bring his case to the tribal courts, there is little reason to expect his result would be 

any different than that of Gerken.  

 In view of that harsh reality, this Court is Plaintiff’s  last, only, chance to pursue justice 

and to have his day in court.  
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 Tribal sovereign immunity is not absolute. A tribal entity may be subject to state suit if 

Congress has expressly abrogated said immunity or if the tribe has relinquished its immunity by 

waiver. Oglala Sioux Tribe v. C & W Enterprises, Inc., 542 F.3d 224, 229 (8th Cir. 2008).  

The contract signed by Plaintiff with Defendant contains a section entitled “SCHOOL 

LAW.” This section stipulates, in relevant part, “(a)ny matter controlled by the By-Laws and 

Policies and Procedures will be controlled by the laws of the State of South Dakota.” 

In examining a contract words must be given their “plain and ordinary meaning.” Coffey 

v. Coffey, 2016 S.D. 96, ¶ 8, 888 N.W.2d 805, 809. The suit at issue here has its root in the 

School By-Laws and Policies and Procedures, which Plaintiff alleges were violated by 

Defendant Marty Indian School.  

As such the suit must be controlled by the laws of the State of South Dakota.  Plaintiff 

submits by the clear language of the contract, Defendant has  waived any and all claims it might 

have had to tribal sovereign immunity.  

Tribal Immunity is a completely judicially created doctrine, one which has been 

“[d]eveloped without reference to or basis in the Constitution, [yet] emerges and is perpetuated 

in the precedent of the [United States] Supreme Court as a veritable truth or natural law of 

sovereignty.” Seielstad, Andrea M.,The Recognition and Evolution of Tribal Sovereign 

Immunity Under Federal Law: Legal, Historical, and Normative Reflections on A Fundamental 

Aspect of American Indian Sovereignty, 37 Tulsa L. Rev. 661, 668 (2002). The doctrine made its 

first appearance in our country’s jurisprudence nearly one hundred years ago, when the United 

States Supreme Court determined that as a result of the sovereign status of an Indian tribe and its 

members a landowner was without civil remedy in the courts for the destruction of his property 

by that tribe and its members. Turner v. United States, 248 U.S. 354 (1919). The doctrine has 
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evolved and developed over time. At its core it remains centered around the belief that tribes and 

their members have a right to “make their own laws and be ruled by them.” Williams v. Lee, 358 

U.S. 217 (1959). 

As the doctrine is frequently applied today, nationwide, it often provides tribal defendants 

with a unique vehicle to avoid liability for their actions that is simply unavailable to other 

similarly situated defendants. It has protected defendants in Florida from liability in slip and fall 

cases. Seminole Tribe of Florida v. Schinneller, 197 So. 3d 1216 (Fla. 4th DCA 2016). It has 

protected defendants in Washington who were tribal police officers from wrongful death claims. 

Young v. Duenas, 262 P.3d 527 (Wash. Ct. App. 2011). It has even protected a Georgia 

Consumer Lending Company from liability under a breached contract with its call center 

provider. In that case the court went on the record saying “[t]his result may seem unfair, but that 

is the reality of [tribal] sovereign immunity.” Churchill Fin. Mgmt. Corp. v. ClearNexus, Inc., 

802 S.E.2d 85 (Ga. Ct. App. 2017).  

Despite the doctrine being a creation of the United States Supreme Court, members of the 

United States Supreme Court have increasingly gone on record questioning the wisdom of the 

doctrine. The Court even recently issued a decision which has served to place some limitations 

on the doctrine. It explicitly stated that an Indian tribe member who was sued in his individual 

capacity did not have tribal sovereign immunity in a negligence action brought by the driver and 

passenger of a motor vehicle  allegedly rear-ended on an interstate highway by a tribal member 

driving a tribe-owned limousine carrying patrons of a tribe-owned casino, even though the tribal 

member was acting within the scope of his employment. The tribe member, and not the tribe, 

was the real party in interest in the action. Lewis v. Clarke, 137 S. Ct. 1285 (2017).   

In considering the tribal immunity doctrine, Justice Stevens stated: 
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The doctrine of sovereign immunity is founded upon an anachronistic fiction. In my 
opinion all Governments – federal, state, and tribal – should generally be accountable for 
their illegal conduct. 

 
Oklahoma Tax Commission v. Citizen Band Potawatomi Indian Tribe of Oklahoma,  
111 S. Ct. 905 (1991). 
 

Some years later Justice Kennedy would state: 

There are reasons to doubt the wisdom of perpetuating the doctrine. At one time, the 
doctrine of tribal immunity from suit might have been thought necessary to protect 
nascent tribal governments from encroachments by States. In our interdependent and 
mobile society, however, tribal immunity extends beyond what is needed to safeguard 
tribal self-governance. This is evident when tribes take part in the Nation’s commerce. 
Tribal enterprises now include ski resorts, gambling, and sales of cigarettes to non-
Indians. In this economic context, immunity can harm those that are unaware they are 
dealing with a tribe, who do not know of tribal immunity, or who have no choice in the 
matter, as in the case of tort victims. 
 
These considerations might suggest a need to abrogate tribal immunity, or at least as an 
overarching rule. 

 
Kiowa Tribe of Oklahoma v. Mfg. Technologies, Inc., 118 S. Ct. 1700 (1998). 
 

Perhaps however, the most biting critique of the doctrine comes from Chief Justice 

Roberts, who stated in 2018: 

There should be a means of resolving a mundane dispute over property ownership, even 
when one of the parties to the dispute – involving non-trust, non-reservation land – is an 
Indian tribe. The correct answer cannot be that the tribe always wins no matter what; 
otherwise a tribe could wield sovereign immunity as a sword and seize property with 
impunity, even without a colorable claim of right.  

 
 Upper Skagit Indian Tribe v. Lundgren, 138 S. Ct. 1649 (2018).  

 
In considering a trio of cases, the Supreme Court of Alabama recently began to reign in 

the doctrine of tribal immunity. In fact, the Alabama Supreme Court has gone on to state that 

“the doctrine of tribal sovereign immunity affords no protection to tribes with regard to tort 

claims asserted against them by non-tribe members.” Wilkes v. PCI Gaming Auth., 287 So.3d 

330 (Ala). The Alabama Supreme Court also ruled that tribal immunity does not apply in a suit 
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that involved “negligent or wanton serving of alcohol to a visibly intoxicated patron.” Harrison 

v. PCI Gaming Auth., 251 So 3d 24 (Ala. 2017). The Alabama Supreme Court has even come 

close to granting state jurisdiction over a disputed jackpot win at an Indian operated casino. But, 

ultimately, it fell short of granting jurisdiction due to factual questions related to the particular 

type of casino game at issue and questions related to the status of the tribal land upon which the 

casino was located. Rape v. Poarch Band of Creek Indians, 250 So. 3d 547 (Ala. 2017). 

There have also been some limits placed on the doctrine of tribal immunity within South 

Dakota. It has been determined that South Dakota’s election laws can be enforced against 

Indians voting at and staffing polling places located on Indian allotment land for election law 

violations taking place during local school board elections. 1982 S.D. Op. Att’y Gen. 190 (1982). 

South Dakota courts have been found to have jurisdiction to issue temporary restraining orders 

restricting a non-South Dakota licensed attorney from representing a tribe in its state courts. 

Cournoyer v. Montana, 512 N.W.2d 479 (S.D. 1994). The South Dakota Public Utilities 

Commission has been found to have jurisdiction to regulate and approve the sales of telephone 

exchanges located on Indian land, even when parties to the sale are tribal subsidiaries. Cheyenne 

River Sioux Tribe Tel. Auth. v. Pub. Utilities Comm’n of S.D., 1999 S.D. 60, ¶ 23.  

While the doctrine of tribal immunity has been curtailed somewhat in recent years, it is 

important to remember that even the United States Supreme Court – the very judicial body 

responsible for its creation – has admitted the doctrine has “developed almost by accident.” 

Kiowa Tribe of Oklahoma v. Mfg. Techs., Inc., 118 S. Ct. 1700 (1998). In regard to “accidental 

development,” Black’s Law Dictionary (10th ed. 2014) defines an “accident” as “[a]n unintended 

and unforeseen injurious occurrence.” That definition seems quite appropriate. It is unlikely that 

tribal immunity was created with the intent that it would one day be deployed to protect tribal 
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defendants from claims of everything from negligence to wrongful death to breach of contract. 

But that is exactly the result to which this almost accidental creation has led. This is not to 

suggest all claims against all tribal defendants where tribal immunity is invoked are meritorious. 

But some of them most certainly are. By virtue of a near blanket denial of meritorious claims the 

true impact and extent to which tribal immunity results in miscarriages of justice cannot be truly 

known.  

 There is certainly wisdom in precluding the state from interfering in matters of a 

purely tribal nature. A similar “non-interference” stance has been repeatedly taken by this Court 

in cases involving internal leadership and membership disputes amongst the Hutterites. A civil 

court is precluded from entertaining religious disputes over doctrine. Those issues are best left to 

adjudication by the ecclesiastical tribunals of the appropriate church. Hutterville Hutterian 

Brethren, Inc. v. Waldner, 2010 S.D. 86, ¶ 22. Likewise, it is improper for a secular court to 

evaluate conflicting testimony concerning internal church procedures. Decker ex rel. Decker v. 

Tschetter Hutterian Brethren, Inc., 1999 S.D. 62, ¶ 16. Despite this, a civil court is not 

completely barred from addressing all claims touching on religious controversies, and in fact 

may do so if it is able to proceed in a completely secular manner. Wipf v. Hutterville Hutterian 

Brethren, Inc., 2012 S.D. 4, ¶ 12. If a contract dispute were to arise over a non-religious matter 

between a Hutterite party and a non-Hutterite party a state court would not be precluded 

adjudicating the dispute, and there is no reason for that analysis to change in the case of a 

contract dispute between a tribal party and a non-tribal party.  

The same logic applies to tribal immunity in tribal/non-tribal member disputes. When a 

tribe or its members interact with or do business with non-tribal members, it is only fair that both 

tribal and non-tribal parties must play by, and be subject to, the same rules. Plaintiff and 
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Defendant entered into a voluntary contractual relationship within the State of South Dakota. 

Had Plaintiff breached his duties under the contract there is no doubt that he would be subject to 

suit by the school in an appropriate forum, either state or federal.  Likewise, if Plaintiff had 

defamed either the school or the named appellees he would also be subject to suit in an 

appropriate forum, state or federal. Settled law, including the  S.D. Const. art. VI, § 20 wherein it 

states that “[a]ll courts shall be open, and every man for an injury done him in his property, 

person or reputation, shall have remedy by due course of law, and right and justice, administered 

without denial or delay,” aspires to open the courts to every person’s legitimate cause.  But as 

long as the judicially created doctrine of tribal immunity exists in its current form, that can never 

truly be the case.  

For that reason, the doctrine of tribal immunity should be abandoned, or if not 

abandoned, sufficiently narrowed to allow suits by non-Indians over contractual or tortious or 

matters of discrimination  to proceed so that they may be adjudicated on their merits in an 

appropriate legal forum.  

As the doctrine of tribal immunity exists today, it may be waived by a tribal defendant. 

Kiowa Tribe of Oklahoma v. Mfg. Techs., Inc., 118 S. Ct. 1700 (1998). In addition to waiver, the 

United States Supreme Court has recently confirmed that when a suit is brought against a tribal 

employee in their individual capacity, the employee, not the tribe, is the real party in interest, and 

tribal immunity is not implicated.  Lewis v. Clarke, 137 S. Ct. 1285 (2017). 

 At the time Plaintiff entered into contract with Marty Indian School, the contract he 

signed clearly stated that the school was “a South Dakota Non-Profit Corporation.” As it would 

turn out, the school’s charter had been administratively dissolved by the South Dakota Secretary 

of State at the time Plaintiff signed the contract. While Plaintiff would have had no reason to 
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suspect or know the school’s South Dakota corporate status had been revoked, the school 

certainly was aware at the time the contract was signed and could have updated the contract to 

accurately reflect the school’s current status. For whatever reason, the school elected not to do 

so.  

SDCL 47-22-73 states: 

All persons who assume to act as a corporation without authority so to do shall be 
jointly and severally liable for all debts and liabilities incurred or arising as a 
result thereof. 
 
As such, under South Dakota law, when the school presented itself as and acted as if it 

was a South Dakota non-profit corporation in its dealings with Plaintiff, the school became liable 

for its conduct with Plaintiff – and others – as if it truly were a duly recognized South Dakota 

non-profit corporation.  

In the alternative, the school’s actions in holding itself out to Plaintiff as a South Dakota 

non-profit corporation had the effect of waiving the school’s tribal immunity under the waiver by 

estoppel doctrine. The United States District Court for the District of South Dakota has 

confirmed (after looking to 13 Williston on Contracts § 39:29 4th ed. for guidance) that “[t]o 

prove waiver by estoppel one need only show that he or she was misled to his or her prejudice by 

the conduct of the other party into the honest and reasonable belief that the other party was not 

insisting upon some right.” Berry v. Time Ins. Co., 798 F. Supp. 2d 1015 (D.S.D. 2011). There 

may be various factual disputes if this case is later allowed to be adjudicated on the merits, but it 

is indisputable that Plaintiff was indeed (1) misled by the contract he signed with the school and 

(2) was subsequently prejudiced and damaged as a result.  

 As such, even as the doctrine of tribal immunity exists today, it should not apply to the 

school, as the school is 
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(a) Explicitly liable for its conduct associated with holding itself out as a South Dakota non-

profit corporation by reason of SDCL 47-22-73; or in the alternative,  

(b) The school has waived tribal immunity pursuant to waiver by estoppel theory.  

It is also worth considering the stated purpose of the tribal immunity doctrine – “to 

protect the ability of tribes to make their own laws and be ruled by them.” Sage v. Sicangu Oyate 

Ho, Inc., 473 N.W. 2d 480 (S.D. 1991). Plaintiff is not attempting to interfere with tribal 

autonomy; he is not seeking reformation of the contract he entered into with the school; nor is he 

seeking to make changes to the Policy and Procedures Manual of the School. Stathis is simply 

seeking to have the terms of the contract he signed, the Policies and Procedures Manual 

associated with it, the terms and conditions of the BIE contract as related to Defendant’s 

obligations and non-discriminatory practices, and the promises and settlement agreements of 

Defendant to be interpreted, defined if necessary, and followed and enforced to the point that 

they actually mean something.  

If tribal defendants such as Marty Indian School continue to be able to operate with 

impunity, and without regard to their own contractual obligations or policy manuals, all that does 

is imperil any non-tribal party that might choose to do business with them. The inevitable result 

of the affirmation of this strict immunity is the further isolation of tribes and their members from 

the rest of society. As society becomes more and more interconnected as technology and the 

states’, the tribes’, the nations’, and indeed, the world’s economies continue to evolve, that is a 

scenario both tribes and their advocates should seek to avoid.   

In order to avoid the above scenario, it is important that when non-tribal parties do 

business with tribal parties that they able to do so on a level playing field where both parties may 

be held accountable for their actions if needed. If the Defendant had a claim against Plaintiff in 
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either contract or tort the appropriate courts, state or federal, in South Dakota would be available 

to it.  No less should they be available to Plaintiff.  

It is important to consider the South Dakota Supreme Court’s decision on Plaintiff’s state 

court claims.  That Court considered immunity, as discussed at length above, and federal 

preemption.  Particularly with regard to preemption, and Plaintiff accepts, of course, the decision 

and supporting authority of the South Dakota Supreme Court, that tribunal stated, quoting from  

Williams v. Lee, 358 U.S. 217, 220, 79 S. Ct. 269, 271, 3 L. Ed. 2d 251 (1959): 

[¶16.] We have described the concept of infringement as follows: 
 

…even when an assertion of state jurisdiction over reservation Indians is not 
expressly preempted by federal law to the contrary, “the question has always been 
whether the state action infringed on the right of reservation Indians to make their 
own laws and be ruled by them.” Williams v. Lee, 358 U.S. 217, 220, 79 S. Ct. 269, 
271, 3 L. Ed. 2d 251 (1959). 

 
Id. In contrast, “[t]he [federal] preemption inquiry ‘is not dependent on mechanical or 
absolute conceptions of state or tribal sovereignty,’ but calls for ‘a particularized inquiry 
into the nature of the state, federal, and tribal interest at stake, an inquiry designed to 
determine whether, in the specific context, the exercise of state authority would violate 
federal law.’ ” Id. (quoting Bracker, 448 U.S. at 145, 100 S. Ct. at 2584). 
 
. . . 
 
[¶19.] Here, the circuit court issued findings of fact and conclusions of law alongside its 
order granting the Appellees' motion to dismiss. The court concluded, among other 
things, that it lacked jurisdiction over Stathis’s complaint based on both the grounds of 
infringement and federal preemption. We agree with the circuit court’s determination that 
it lacked jurisdiction on the ground of federal preemption. As only one ground is 
necessary to deprive this Court of subject matter jurisdiction, we decline to make a 
conclusion regarding infringement. See Sage, 473 N.W.2d at 482-83 (declining to reach 
the question of infringement because of finding of federal preemption). 
 
…[F]ederal statutes guide our resolution of this issue. Pertinent here are the Self-
Determination Act, 25 U.S.C. § 5302 (2012), and the Tribally Controlled Schools Act, 25 
U.S.C. § 2501 (2012). The Self-Determination Act provides that “a major national goal 
of the United States is to provide the quantity and quality of educational services and 
opportunities which will permit Indian children to compete and excel in the life areas of 
their choice, and to achieve the measure of self-determination essential to their social and 
economic well-being.” 25 U.S.C. § 5302(c) (2012). In pursuit of this goal, Congress has 
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expressly stated that “parental and community control of the educational process is of 
crucial importance to the Indian people.” 25 U.S.C. § 5301(b)(3) (2012). Both this Court 
and the Eighth Circuit Court of Appeals have recognized the importance of the Self-
Determination Act in finding that cases involving Indian education on the reservation are 
preempted by federal law. See Marty Indian Sch. Bd., Inc. v. State of S.D., 824 F.2d 684, 
687 (8th Cir. 1987); Sage, 473 N.W.2d at 483.  Emphasis supplied. 
 
. . . 
 
[¶23.] Together, the Self-Determination Act and the Tribally Controlled Schools Act 
show a clear intent of Congress to preempt state court entanglement into the education of 
Indians living on the reservation. MIS is a legal entity of the Yankton Sioux Tribe. 
According to its own constitution, MIS was chartered by the tribe to “maintain[ ] and 
continually upgrad[e] the educational process” for children living on the Yankton Sioux 
Reservation in the Marty community. The ability of MIS and the tribe to resolve disputes 
regarding employment contracts is inherently part of maintaining an educational process. 
State court action in this dispute is preempted by federal law, and therefore, the circuit 
court did not err in dismissing Stathis’s complaint on that basis.  Emphasis supplied. 

 
Stathis v. Marty Indian School, 2019 S.D. 33, 930 N.W. 2d, ¶11 - ¶23. 
 

While the South Dakota Supreme Court did not specifically make a decision regarding 

infringement, it did do so regarding preemption.  Consequently, Plaintiff now avails himself of 

this Court.  Under all the circumstances pled, if a forum for Plaintiff’s causes is available in this 

Court, then what Court?   

Defendant also alleges that Count One of Plaintiff’s complaint should be dismissed under 

Rule 12(b)(6) under tribal exemption from Title VII of the Civil Rights Act of 1964 and the 

various cases cited in Defendant’s Memorandum.  Plaintiff requests this Court carefully consider 

Plaintiff’s claims under the full circumstances as alleged and pled, including Defendant’s 

consistent use of identity as a State non-profit corporation, when useful for Defendant’s 

purposes, and relying on Tribal status when otherwise useful for Defendant’s purposes, thereby 

differentiating the transactions giving rise to Plaintiff’s cause from Wardle v. Ute Indian Tribe, 

623 F.2d 670 (10th Cir. 1980), Dillon v. Yankton Sioux Tribe Housing Authority, 144 F.3d 581 

(8th Cir. 1998) and related authorities.  
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Defendant also argues that Plaintiff failed to allege basic facts necessary to assert a claim 

under 42 U.S.C. §1981 to the extent, parsing Defendant’s arguments to the salient assertion, that 

the Complaint does not allege  a “but for cause” basis for termination or a that the bonus program 

designed by Plaintiff was merely a pretextual reason for his termination. The foundation of 

Plaintiff’s complaint is the behavior of Defendant that is clearly in abrogation of school board 

policy.  The underlying Bureau of Indian Education (BIE) contract, cited in Plaintiff’s Complaint 

and filed herein by both Plaintiff and Defendant, is fundamental to Defendant’s school board 

policies.  Defendant must follow the terms of the BIE contract and its own internal rules.  Those 

internal rules have the force of law and a school board must comply with its own rules. 

Nordhagen v. Hot Springs Sch. Dist. No. 23-2, 474 N.W.2d 510, 512 (S.D. 1991). A school 

board must follow its policies, whether they deal with the evaluation of teachers or the decision 

to continue employment. Iversen v. Wall Bd. of Educ., 522 N.W.2d 188, 192 (S.D. 1994). 

 In fact Plaintiff specifically alleges, as noted in Defendant’s Memorandum, at ¶42 of  his 

Complaint the bonus program was  “motivation” for Defendant’s firing him – an allegation 

which must be taken in context with the all allegations set forth by Plaintiff for purposes of the 

instant motion.   When taken within that total context, Plaintiff submits he has stated facts 

sufficient to support a claim Under notice pleading “a complaint must contain sufficient factual 

matter, accepted as true, to state a claim to relief that is plausible on its face. Streambend 

Properties II, LLC v. Ivy Tower Minneapolis, LLC, 781 F.3d 1003, 1014 (8th Cir. 2015).  

Plaintiff submits that careful review of the allegations of his Complaint, looked at in the 

light most favorable to the non-moving party and taking all allegations as true for purposes of the 

instant motion, shows that all necessary facts and averments are clearly pled and prima facie 

causes of action are clearly and unequivocally stated.  He should be allowed to pursue his claims; 
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whether they later hold up to scrutiny following completion of discovery, is another matter 

entirely.  To dismiss Plaintiff’s causes at this juncture is premature and unwarranted. 

Regarding jurisdiction and the amount in controversy, Plaintiff refers the Court to his 

Affidavit filed herewith.  Substantial costs for relocation and lost wages, expenses incident to his 

search for professional employment reach the threshold of $75,000.00.  Presuming the Court 

maintains the action and does not summarily dismiss Plaintiff’s cause, general damages for the 

discriminatory action undertaken by Defendant clearly places this case within the pecuniary 

limits for jurisdiction. 

Regarding jurisdiction and diversity, Plaintiff again refers the Court to his Affidavit filed 

herewith.  He maintains, and has at all times maintained, a personal residence in Griggs County, 

North Dakota.  As Plaintiff attests he considers himself a North Dakota resident and temporarily 

relocated to rented premises during his, abbreviated, tenure with Defendant.  Likewise, as a 

necessity of his professional career as an educator Plaintiff has temporarily relocated to rented 

premises in California.  Diversity can be based upon his expressed, and actual, North Dakota 

residency and intention to maintain that residency. 

As set forth in more detail above, any claimed remedy for Plaintiff in Tribal Court is 

wholly illusory.  The South Dakota Supreme Court decision closed the doors of all state courts to 

Plaintiff.  Defendant now seeks to close the only remaining forum.  Defendant is free to pursue 

any course of conduct, no matter how damaging to individuals, entities, or any to whom it owes a 

duty or responsibility, with no recourse available to the injured, the damaged, or the victimized.  

Fundamental justice is subverted.  If the Defendant had a claim against Plaintiff sounding in any 

theory the appropriate courts, state or federal, in South Dakota would be available to it.  No less 

should they be available to Plaintiff.  Ultimately Plaintiff’s claims will rise or fall, fail or succeed 
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on the merits of the facts.  Plaintiff submits that what he has pled, and applicable law, and this 

Court’s sound discretion, allow the matter to proceed to the end that both parties have an equal, 

equitable, and even opportunity to present their respective case. 

Plaintiff respectfully requests that Defendant’s motion be dismissed and over rule in its 

entirety and this matter proceed forward through discovery and to trial. 

Dated this 28th day of January, 2021. 

James D. Taylor 
James D. Taylor, P.C. 
520 North Lawler Street, Ste. #100 
P.O. Box 6 
Mitchell, SD 57301 
(605) 996-3882
taylor@tmlawsd.com
Attorney for Plaintiff

/s/ James D. Taylor
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LOCAL RULE 7.1(B)(1) COMPLIANCE 

The foregoing pleading complies with the D.S.D. Civ. LR 7.1(B)(1) limits, to wit:  it does 

not exceed  25 pages, consisting of 15 pages exclusive of this certificate and the certificate of 

service, and contains less than 12,000 words, consisting of 4,737 words, all as calculated by the 

word processing system with which it was prepared. 

Dated this 28th day of January, 2021. 

James D. Taylor 
James D. Taylor, P.C. 
520 North Lawler Street, Ste. #100 
P.O. Box 6 
Mitchell, SD 57301 
(605) 996-3882
taylor@tmlawsd.com
Attorney for Plaintiff

/s/ James D. Taylor
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CERTIFICATE OF SERVICE 

The foregoing Resistance to Motion to Dismiss and the separate Affidavit & Declaration 

of Timothy Stathis were filed with the United States District Court for the District of South 

Dakota, Southern Division, by using the CM/ECF system on January 29, 2021.  Participants in 

the case registered as CM/ECF users to be served though the CM/ECF system are: 

Rebecca L. Kidder 
Peebles Kidder Bergin & Robinson LLP 
1830 W. Fulton St., Ste. 102 
Rapid City, SD  57702 
Attorney for Defendant 

Dated this 29th day of January, 2021. 

James D. Taylor 
James D. Taylor, P.C. 
520 North Lawler Street, Ste. #100 
P.O. Box 6 
Mitchell, SD 57301 
(605) 996-3882
taylor@tmlawsd.com
Attorney for Plaintiff

/s/ James D. Taylor
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