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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION  
 

LILLIAN EASLEY and all others  ) 
similarly situated,    ) 
      ) 
 Plaintiffs,    ) 
      ) 
v.      ) Case No. 1:21-cv-00049 
      ) 
WLCC II D/B/A    ) 
ARROWHEAD ADVANCE,  ) 
      ) 
 Defendants.    ) 

 

REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS FOR IMPROPER 
VENUE AND TO COMPEL ARBITRATION  

 
Wakpamni Lake Community Corporation (“WLCC” or “Defendant”)1, by 

counsel, files this Reply Brief in Support of its Motion to Dismiss Count I of Plaintiff 

                                           
1 WLCC is an arm of the Oglala Sioux Tribe.  By filing this Motion, WLCC expressly preserves 
its defense of sovereign immunity. No court has jurisdiction over WLCC and thus WLCC does 
not consent to jurisdiction or waive its immunity.  A defendant does not submit to the jurisdiction 
of a court by filing a motion to dismiss.  See Lac du Flambeau Band of Lake Superior Chippewa 
Indians v. Norton, 327 F. Supp. 2d 995, 1000 (W.D. Wis. 2004) (“[Sovereign] entities may 
intervene for a limited purpose such as moving to dismiss the lawsuit for failure to join an 
indispensable party without waiving their sovereign immunity.”); McClendon v. United States, 
885 F.2d 627, 630 (9th Cir.1989) (“[T]erms of [a sovereign’s] consent to be sued in any court 
define that court’s jurisdiction to entertain the suit.’”) (quoting Jicarilla Apache Tribe v. Hodel, 
821 F.2d 537, 539 (10th Cir. 1987) (quoting United States v. Testan, 424 U.S. 392, 399 (1976)). 
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Lillian Easley’s Complaint (the “Complaint”) For Improper Venue and to Compel 

Arbitration (the “Motion”).   

I. INTRODUCTION 

Plaintiff’s Opposition misunderstands WLCC’s Motion to Dismiss.  Through 

its Motion, WLCC simply seeks to enforce the process to which the parties agreed 

to use – and have used – to resolve all disputes arising out of the loan agreements 

between them.  That process was arbitration, and the arbitration agreement survives 

notwithstanding the arbitrator’s award declaring that the loan agreements at issue in 

the arbitration were void ab initio.  Contrary to Plaintiff’s Opposition, WLCC does 

not seek a “do over.”  Rather, it is Plaintiff who is seeking additional relief that she 

should have sought during the arbitration.  

Plaintiff ignores the fact that the arbitration agreement is a separate and 

enforceable agreement.  She also ignores that her lawsuit seeks different, additional 

relief than what she prayed for and was awarded in the arbitration.  While Plaintiff 

is precluded from seeking the additional relief in a subsequent proceeding, the 

preclusive effect of the arbitration award is an issue that is appropriate for the 

arbitrator – not this Court.  

Plaintiff also argues that confirming the award is “central” to the arbitration 

procedure.  In reality, Plaintiff is improperly attempting to expand the arbitration 
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award to apply to other Alabama consumers.  Plaintiff should not be able to have it 

both ways.  She has arbitrated her claims, obtained an award and can have that award 

confirmed by this Court – a procedure WLCC does not challenge.  What she cannot 

do is arbitrate certain claims, obtain an award on those claims, confirm that award, 

then through confirmation of that award, seek additional remedies not only for 

herself, but beyond herself also on behalf of the putative class.2  

To the extent Plaintiff seeks confirmation of her individual award, as 

previously stated, WLCC does not object.  However, Plaintiff is seeking additional 

relief from WLCC arising out of her loan agreements, including her request that 

amounts paid be disgorged, that must be sent back into arbitration for adjudication.     

  

                                           
2 Because Plaintiff can never bring a claim on behalf of a class due to her class action waivers, 
Plaintiff’s class claim should be dismissed with prejudice pursuant to Federal Rule of Civil 
Procedure 12(b)(6) for failure to state a claim upon which relief may be granted.  It is proper for 
the Court to consider the Arbitration Agreements WLCC attached to its opening brief, in 
dismissing this claim under Rule 12(b)(6) because the agreements are “central to the complaint.”  
See Harris v. Ivax Corp., 182 F.3d 799, 802 (11th Cir. 1999) (observing the court can consider 
external documents central to the complaint on a motion to dismiss if the contents are not in 
dispute). 
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II. ARGUMENT 

 A. The arbitration agreement is separable and survives.  

Plaintiff cannot avoid the arbitration agreement in her loan agreements simply 

because the arbitrator’s award declared the loans void ab initio.  An arbitration 

agreement is an independent, enforceable contract, even when the larger contract is 

challenged as invalid.  See Rent-A-Ctr., W., Inc. v. Jackson, 561 U.S. 63, 70–71 

(2010) (“[A] party’s challenge to another provision of the contract, or to the contract 

as a whole, does not prevent a court from enforcing a specific agreement to arbitrate.  

‘[A]s a matter of substantive federal arbitration law, an arbitration provision is 

severable from the remainder of the contract.’”) (citation omitted).  Indeed, the 

arbitration agreement is a separate agreement that is separable from the contract in 

which it is included.  Prima Paint Corp. v. Flood & Conklin Manufacturing Co., 388 

U.S. 395, 402-04 (1967).  Under the “doctrine of separability,” a claim for fraudulent 

inducement of the contract “generally was a matter to be resolved by the arbitrator, 

whereas a claim that the arbitration clause itself was fraudulently induced would be 

for the court to decide because such a claim put the making of the arbitration 

agreement in issue.”  John B. Goodman Ltd. P’ship v. THF Const., Inc., 321 F.3d 

1094, 1095-96 (11th Cir. 2003) (per curiam) (citing Prima Paint Corp., 388 U.S. at 
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402-04); Battels v. Discover Bank, No. 2:03cv238-A, 2004 U.S. Dist. LEXIS 28012, 

at *20-21 (M.D. Ala. Aug. 27, 2004) (same).  

Here, Plaintiff has never put the “making of the arbitration agreement” in 

issue.  Instead, she sought to have the loan agreements declared void ab initio, and 

she obtained that relief from a single arbitrator ruling in her favor.  However, the 

arbitrator’s determination that the loan agreements were void ab initio does not apply 

to the arbitration provision itself.  See, e.g., Teledyne, Inc. v. Kone Corp., 892 F.2d 

1404, 1410 (9th Cir. 1989) (Prima Paint requires “an independent challenge to the 

arbitration clause, rather than a challenge to the arbitration clause which must rise 

or fall with a challenge to the contract as a whole.”); Mesa Operating Ltd. v. 

Louisiana Intrastate Gas Corp., 797 F.2d 238, 244 (5th Cir. 1986) (Rejecting the 

argument that because a contract is void, the arbitration provision should not be 

enforced because there was no challenge to the making of the arbitration agreement 

itself); Matterhorn, Inc. v. NCR Corp., 763 F.2d 866, 868-69 (7th Cir. 1985) (“An 

arbitration clause will often be ‘severable’ from the contract in which it is  

embedded, in the sense that it may be valid even if the rest of the contract is 

invalid.”); see also Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 

Kean-Argovitz Resorts, 383 F.3d 512, 516 (6th Cir. 2004) (“[A]lthough the 

arbitration clause is contained in a contract that the tribe contends is illegal, the tribe 
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rightly does not argue that the illegality of the contract infects the arbitration 

clause.”) (citing Sokaogon Gaming Enter. Corp. v. Tushie-Montgomery Assocs., 86 

F.3d 656, 659 (7th Cir. 1996)); Belship Navigation v. Sealift, 95 Civ. 2748 (RPP), 

1995 U.S. Dist. LEXIS 10541, at *13-14 (S.D.N.Y. July 27, 1995); Timberton Golf, 

L.P. v. McCumber Const., Inc., 788 F. Supp. 919, 922-24 (S.D. Miss. 1992) 

(Compelling arbitration even when “assuming, arguendo, that the violation of the 

statute potentially renders the underlying contract void ab initio.”). 

Here, Plaintiff asks this Court to interpret the arbitration award to mean that 

the arbitration provision rises and falls with the substance of the loan agreements.  

The arbitrator made no such finding.  To the contrary, the established precedent 

expressly instructs against her purposeful entangling of the substance of the contract 

and the arbitration agreement.   

Plaintiff also claims that Prima Paint Corp. sets up a two-step process but in 

reality, Prima Paint Corp. addressed “the central issue” of “whether a claim of fraud 

in the inducement of the entire contract is to be resolved by the federal court, or 

whether the matter is to be referred to the arbitrators.”  Prima Paint Corp., 388 U.S. 

at 402.  Plaintiff initiated arbitration and thus confirmed the enforceability of that 

provision.  She obtained her arbitration award. Now she can ask to confirm it.  There 

is no “second step” beyond confirming the award.  Plaintiff cannot use this litigation 
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to seek additional remedies based on the very claim she asserted in the arbitration.  

Those remedies should have been sought in the arbitration, but Plaintiff failed to do 

so.   

There still exists a valid and enforceable arbitration provision that governs all 

disputes or remedies that Plaintiff could raise in connection with the loan 

agreements.  Of course, if all Plaintiff was seeking to do through this suit was to 

confirm her award, there would be nothing to arbitrate.  But that is not what she 

seeks to do here.  Instead, she seeks to confirm the award, expand the requested relief 

and apply it across a class.  This is improper.   

B. An arbitrator must decide whether Plaintiff can obtain the 
additional relief being sought in this lawsuit.  

 
In her original arbitration demand, Plaintiff only sought to have her loans with 

WLCC declared void ab initio.  See Plaintiff’s Arbitration Demand attached hereto 

as Exhibit 1 (“The issues to be decided are whether a consumer loan contract 

violates the laws of the State of Alabama and whether the contract is therefore void 

and unenforceable”).  She did not seek monetary relief for herself in her arbitration 

demand.  Plaintiff did not seek to have the agreement to arbitrate any dispute be 

declared invalid.  She did not ask the arbitrator to determine the class waiver in her 

loan agreement was unenforceable.  Plaintiff did not ask the arbitrator to declare 
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loans of any other consumer declared void ab initio.  She did not request that the 

arbitrator evaluate the enforceability of the agreement to arbitrate or class waiver for 

any other.  Plaintiff did not seek an award of money damages for any other 

consumers.  She never asked the arbitrator to certify a class of similarly situated 

individuals.  In fact, none of these issues were raised or decided in Plaintiff’s 

arbitration. 

Relying on the arbitration agreements in her loans, she properly arbitrated her 

claim, arguing that her loan agreements were void under the Alabama Small Loan 

Act.  The arbitrator entered an award finding that the agreements were void ab initio.  

Now, Plaintiff seeks to leverage that award in this lawsuit by demanding that WLCC 

disgorge the amounts she paid to WLCC under the agreements.  See WHEREFORE 

Clause of Plaintiff’s Complaint (“Plaintiff, for herself and on behalf of the above-

described Class demands judgment as to the following: . . . (b) Requiring that 

Defendant return to Plaintiff all sums collected, received or retained in connection 

with each loan extended to her.”).  What Plaintiff is now seeking is additional relief 

that she should have sought through the concluded arbitration, not in this Court, and 

Case 1:21-cv-00049-KD-MU   Document 10   Filed 03/29/21   Page 8 of 16    PageID #: 277



 

05854992.1 9 

 
114582994  

indeed the issue is precluded, as an arbitrator should find by applying the doctrine 

of res judicata between these parties.3   

There is broad agreement among the circuit courts that the effect of an 

arbitration award on future relief is properly resolved through arbitration and not 

through the Court.  Chiron Corp., 207 F.3d at 1132 (“[A] res judicata objection based 

on a prior arbitration proceeding is a legal defense that, in turn, is a component of 

the dispute on the merits and must be considered by the arbitrator, not the court.”); 

U.S. Fire Ins. Co. v. Nat’l Gypsum Co., 101 F.3d 813, 817 (2d Cir. 1996) (“[T]he 

issue-preclusive effect of a prior arbitration is arbitrable and so must be arbitrated.”); 

see also Courier-Citizen Co. v. Bos. Electrotypers Union No. 11, 702 F.2d 273, 280 

(1st Cir. 1983); Indep. Lift Truck Builders Union v. NACCO Materials Handling 

Grp., Inc., 202 F.3d 965, 968 (7th Cir. 2000) (“[T]he preclusive effect of the first 

                                           
3 See Nicor Intern. Corp. v. El Paso Corp., 292 F.Supp.2d 1357, 1370-71 (S.D. Fla. 2003) (citing 
Greenblatt v. Drexel Burnham Lambert, Inc., 763 F.2d 1352, 1360 (11th Cir. 1985); and Dadeland 
Station Associates, Ltd. v. St. Paul Fire and Marine Ins. Co., No. 01-8287, 2003 U.S. Dist. LEXIS 
21527, 2003 WL 21981974, at * 12 (S.D. Fla. 2003)). “When an arbitration proceeding affords 
basic elements of adjudicatory procedure, such as an opportunity to present evidence, the 
determination of issues in an arbitration proceeding should generally be treated as conclusive in 
subsequent proceedings, just as determinations of a court would be treated.” Id. (quoting 
Greenblatt, 763 F.2d at 1360; RESTATEMENT (SECOND) OF JUDGMENTS § 84(3) and comment c 
(1982)); see also In re Dudley, No. 16-01842-TOM11, 2019 Bankr. LEXIS 890, at *15 (Bankr. 
N.D. Ala. Mar. 19, 2019). 
 
WLCC expressly reserves its right to assert the defense of res judicata should this Court deny 
WLCC’s motion. 
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arbitrator’s decision is an issue for a later arbitrator to consider.”) (internal quotation 

marks omitted); Oil, Chem. & Atomic Workers Int'l Union, Local 4-367 v. Rohm & 

Haas, Tex. Inc., 677 F.2d 492, 494 (5th Cir. 1982) (per curiam). 

The Eleventh Circuit has held that res judicata is a procedural matter that is a 

question for the arbitrator, in the absence of an agreement to the contrary between 

the contracting parties.  Klay v. United Healthgroup, Inc., 376 F.3d 1092, 1109 (11th 

Cir. 2004).  This rationale makes sense since the arbitrator is the most familiar with 

the arguments advanced by the parties in the arbitration.  A district court “unfamiliar 

with the underlying circumstances, transactions, and claims, is not the best 

interpreter of what was decided in the arbitration proceedings, the result of which it 

merely confirmed.”  Hancock Fabrics, Inc. v. Rowdec, LLC, 126 F. Supp. 3d 784, 

790 (N.D. Miss. 2015); see also Emplrs. Ins. Co. of Wausau v. OneBeacon Am. Ins. 

Co., 744 F.3d 25, 28-29 (1st Cir. 2014) (because a federal judgment confirming an 

arbitration award “does not address the steps leading to the decision on the merits,” 

there is “no reason why that [judgment] should give the federal court the exclusive 

power to determine the preclusive effect of the arbitration”); Chiron Corp. v. Ortho 

Diagnostic Sys., Inc., 207 F.3d at 1133-34 (reasoning that the policy underlying 

vesting district courts with authority to determine the claim-preclusive effect of their 

own judgments “is not served . . . when the district court merely confirmed the 
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decision issued by another entity, the arbitrator, and was not uniquely qualified to 

ascertain [the] scope and preclusive effect” of that decision). 

The Court’s analysis in Chiron Corp. v. Ortho Diagnostic Sys. is instructive.  

In Chiron Corp. v. Ortho Diagnostic Sys., a dispute arose regarding the parties’ joint 

business arrangement aimed at the development of, and marketing and sale of HCV 

and AIDS tests.  207 F.3d at 1128. The defendant invoked arbitration and an 

arbitrator ultimately agreed with the defendant’s position.  Id. at 1128-29.  After 

another dispute arose, the plaintiff sought a second arbitration which defendant 

refused.  Id. at 1129.  The defendant argued the claims set forth in the second 

arbitration were precluded on the grounds of res judicata because they were the same 

claims presented in the first arbitration. Id.  The plaintiff moved to compel arbitration 

and the district court concluded the res judicata defense was itself arbitrable and 

compelled arbitration.  Id.  The Ninth Circuit affirmed, finding that the arbitration 

provision required arbitration of any dispute, including the res judicata issue.  Id. at 

1134.   

The facts in this case are similar.  Irrespective of which party obtained a 

favorable ruling and which party seeks arbitration of a second, related dispute, the 

law is clear that the arbitration award’s preclusive effect on a second dispute is an 

issue to be determined by the arbitrator.  Here, Plaintiff obtained a favorable award 
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in arbitration.  She now seeks additional relief related to the same facts underlying 

the original dispute that was arbitrated.  She cannot avoid arbitration by filing this 

suit, which is in essence a “second dispute” and the Court should not permit her to 

avoid arbitration and obtain new relief when her ability to obtain any such relief is 

an issue appropriately determined by the arbitrator.  Based on this well-established 

case law, this matter must be compelled to arbitration.   

C. Plaintiff’s attempt to expand the applicability of her arbitration 
award on a class wide basis is improper.  

 
Finally, it should not be lost on this Court that this entire suit is an improper 

attempt by Plaintiff to use the process for confirming her individual arbitration award 

to seek relief on behalf of a putative class.4  This tactic ignores the limited purpose 

of the confirmation process.  Under the Federal Arbitration Act (“FAA”), a federal 

court’s review of an arbitration decision serves two very limited purposes (1) “it 

determines whether the decision should be vacated or amended on one of the specific 

grounds enumerated in Section 10(a),” and (2) “it provides a mechanism for 

enforcement, 9 U.S.C. § 13.” Generally, that is the extent of the confirmatory order’s 

substantive significance. See Chiron Corp., 207 F.3d at 1133 (“[The FAA] requires 

                                           
4 Plaintiff also ignores the fact that she is not similarly situated to the consumers she allegedly 
seeks to represent in this purported class. She, unlike the others in her purported class, has already 
arbitrated her claims. Thus, Plaintiff really is in a class of one.  
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the court to enter judgment upon a confirmed arbitration award, without reviewing 

either the merits of the award or the legal basis upon which it was reached.”).  

Plaintiff cites no provision of FAA or any authority interpreting the FAA for her 

bold assertion that an individual arbitration award can be extrapolated into a class 

action. 

Here, WLCC does not seek to vacate, amend or modify the award. As stated 

in its Motion, WLCC has no objection to the Court confirming the award.  But simple 

confirmation of the arbitration award is not what Plaintiff seeks through this suit.  

She effectively wants this Court to adopt the arbitrator’s decision about her loans not 

only for purposes of Plaintiff’s claims, but to expand the arbitrator’s ruling on issues 

that were never presented to the arbitrator by Plaintiff, including for claims Plaintiff 

now seeks to assert on behalf of a putative class.  This strategy is clearly improper.  

See, e.g., Emplrs. Ins. Co. of Wausau, 744 F.3d at 28-29 (“A federal judgment 

confirming an arbitration award is distinct from the arbitration award itself. The 

federal judgment very rarely considers the merits of the arbitrator’s decision.”). 

Common sense instructs against permitting Plaintiff to proceed in this manner. 

She has obtained her award and it can be confirmed.  Nothing else is necessary.  And 

if Plaintiff were in the opposite position having lost at the arbitration, she surely 

would not seek to have that ruling applied to anyone else.  Likewise, an unfavorable 
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ruling to Plaintiff in the arbitration also would not preclude or prevent any other 

consumer from initiating an arbitration against WLCC to dispute an issue arising out 

of their particular loan agreement.  Similarly, the award here cannot be extrapolated 

to apply to anyone other than Plaintiff.  

III. CONCLUSION 

For the reasons above, Defendant respectfully requests that the Court dismiss 

Plaintiff’s purported class claims with prejudice, dismiss the remainder of her 

Complaint without prejudice, and compel her individual claim to arbitration.  

Defendant also asks for all additional relief in its favor that is just and proper. 
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Dated: March 29, 2021. 

     Respectfully submitted, 

 
 By: /s/ John N. Bolus    

John N. Bolus 
MAYNARD COOPER GALE. P.C. 
1901 Sixth Ave. N, Suite 1700 
Birmingham, AL 35203 
Telephone: (205) 254-1025 
Facsimile: (205) 714-6325 
Email: JBolus@maynardcooper.com 
 

 Jaclyn Combs 
 MAYNARD COOPER GALE, P.C. 
 11 North Water Street 
 RSA Battle House Tower, Suite 24290 
 Mobile, AL 36602 
 Telephone: (251) 405-8672 
 Facsimile: (251) 432-0007 
 Email: JCombs@maynardcooper.com 
   
 Attorneys for WLCC II d/b/a Arrowhead   

 Advance 
 
 

REQUEST FOR ORAL ARGUMENT 
 

 To the extent that the Court has questions regarding the course of 
proceedings in arbitration or other factual matters to which the law cited herein 
applies, WLCC requests the opportunity for oral argument. 
 
     /s/ John N. Bolus    
     Of Counsel                 

 
 

Case 1:21-cv-00049-KD-MU   Document 10   Filed 03/29/21   Page 15 of 16    PageID #: 284

mailto:JBolus@maynardcooper.com
mailto:JCombs@maynardcooper.com


 

05854992.1 16 

 
114582994  

CERTIFICATE OF SERVICE 

I hereby certify that on March 29, 2021, a copy of the above and foregoing 

was filed with the United States District Court for the Southern District of Alabama 

using the CM/ECF system which sent notification to all counsel of record, including:    

Kenneth J. Riemer 
Earl P. Underwood, Jr. 
UNDERWOOD & RIEMER, PC 
2153 Airport Boulevard 
Mobile, AL 36606 
Telephone: (251) 432-9212 
Facsimile: (251) 990-0626 
Email: kriemer@alalaw.com 
 
Steven P. Gregory 
GREGORY LAW FIRM, P.C. 
2700 Corporate Drive 
Suite 200 
Birmingham, AL 35242 
Telephone: (205) 799-0380 
Email: steve@gregorylawfirm.us  
 
Counsel for Plaintiff 

 
 

/s/ John N. Bolus  
        Of Counsel 
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