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The Ute Indian Tribe of the Uintah and Ouray Reservation, appearing in its 

dual capacities as a federally-recognized Indian tribe and a federal corporation, the 

Tribe’s Business Committee, and Ute Energy Holdings LLC, a wholly tribally-

owned entity (collectively the “Tribe” or “Ute Indian Tribe”), respectfully submit 

the Tribe’s opening brief.   

STATEMENT OF RELATED CASES 

This case involves a dispute between the Ute Indian Tribe and one of the 

Tribe’s former employees, Lynn D. Becker (Becker).  Last year, the Tenth Circuit 

decided two interlocutory appeals in this case and a companion case, Becker v. Ute 

Indian Tribe of the Uintah and Ouray Reservation, 868 F.3d 1199 (10th Cir. 2017) 

(Becker) and Ute Indian Tribe of the Uintah and Ouray Reservation v. Lawrence, 

875 F.3d 539 (10th Cir.  2017) (Lawrence).  Before that, in 2014, the Tenth Circuit 

affirmed the district court’s dismissal of  Becker’s federal court suit against the Tribe 

for breach of contract.  Becker v. Ute Indian Tribe of the Uintah and Ouray 

Reservation, 770 F.3d 944 (10th Cir. 2014).   

The case was remanded to the district court on December 21, 2017.  Aplt. 

App. III, 426.1  On remand, proceedings in the district court have resulted in three 

new interlocutory appeals, case numbers 18-4013, 18-4030, and 18-4072.  The Tenth 

                                                           
1 References to the Appendix are “Aplt. App.,” with the volume (by roman numeral) 
and page number.  
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Circuit sua sponte joined appeals 18-4030 and 4072 for all procedural purposes on 

May 17, 2018.  On May 22, 2018, the Court granted the Tribe’s unopposed motion 

to join appeal 18-4013 with appeals 18-4030 and 4072 for procedural purposes.    

STATEMENT OF JURISDICTION 

  The Tenth Circuit ruled earlier that federal question jurisdiction exists under 

28 U.S.C. § 1331 for Becker’s claims against the Tribe, and under 28 U.S.C. §§ 1331 

and 1362 for the Tribe’s claims against Becker.  Becker, 868 F.3d at 1203; Lawrence, 

875 F.3d at 540, 543.  Appeal number 18-4030 is the Tribe’s appeal from the district 

court’s denial of the Tribe’s motions for injunctive relief in case number 2:16-cv-

958.  Appeal number 18-4072 is the Tribe’s appeal from the district court’s grant of 

injunctive relief to Becker in the same case.  Appellate jurisdiction exists under 28 

U.S.C. § 1291 for both appeals.  Both appeals were timely filed under Fed. R. App. 

P. 4(a)(1)(A). 

 The district court denied the Tribe’s motions for preliminary and permanent 

injunctive relief on February 14, 2018, Aplt. App. XII, 2402, 2404, and the Tribe 

timely filed a notice of appeal (amended) on February 21, 2018.  Aplt. App. XII, 

2418.  That appeal was assigned number 18-4030 in this Court’s order of February 

28, 2018.  The Court abated the appeal by an order issued on March 14, 2018, 

pending disposition of the Tribe’s motion for clarification and/or reconsideration 
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filed in the district court.  Aplt. App. XII, 2406.   The abatement was lifted on May 

1, 2018.     

On April 30, 2018, the district court sua sponte issued a Memorandum 

Decision and Order Reversing Denial of and Granting Plaintiff’s Motion for 

Preliminary Injunction.  Aplt. App. XIV, 2954.  The Tribe filed a timely notice of 

appeal on May 15, 2018, Aplt. App. XV, 2987, and that appeal was assigned number 

18-4072.   

On May 17, 2018, the Court consolidated appeal nos. 18-4030 and 18-4072 

for all procedural purposes, including briefing, submission to the court, and oral 

argument, if scheduled.   

STATEMENT OF THE ISSUES ON APPEAL 

I. Whether the district court violated federal law by enjoining the Ute Indian 
Tribal Court and in refusing to stay the court’s hand to allow for the 
exhaustion of tribal court remedies.   

 
II. Whether the undisputed material facts establish the illegality of the Becker 

contract under both federal and tribal law and whether the district court 
erred in effectively overruling and in failing to give comity and/or 
preclusive effect to the Ute Indian Tribal Court’s determination that the 
Becker contract is illegal and hence unenforceable under the Tribe’s 
constitution and federal corporate charter.     
 

III. Whether the district court erred in denying the Tribe’s motion for summary 
judgment on grounds of federal preemption, infringement of tribal 
sovereignty, and lack of jurisdiction.  
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IV. Whether the district court erred in denying the Tribe’s motion for sanctions 
and in denying the Tribe’s motion for a protective order to prohibit the 
deposition of a former tribal officer.    

 
STATEMENT OF THE CASE 

A. Becker’s Complaint Against the Tribe 
 

The Ute Indian Tribe filed suit against Becker in the Ute Indian Tribal Court 

on August 18, 2016.  Aplt. App. I, 74.  Nearly one month later, on September 14, 

2016, Becker brought the underlying federal suit, case number 2:16-cv-958, asking 

the federal district court to issue emergency and interim injunctions against the 

Tribe’s continued prosecution of the tribal court suit.  Aplt. App. I, 46, 91.  By the 

end of that day—9/14/2016—the district court had issued a TRO enjoining the tribal 

court suit.  Aplt. App. 100.  Two weeks later, the district court granted a preliminary 

injunction against the tribal court suit.  Aplt. App. III, 418.  The Tribe appealed and 

asked the Tenth Circuit to stay the injunction pending appeal.  The Tenth Circuit 

granted the stay on December 30, 2016, finding, in pertinent part, that: 

[I]t is not “clear that the tribal court lack[ed] jurisdiction.”  
Thlopthlocco Tribal Town, 762 F.3d at 1238.  The Tribe has shown a 
likelihood of success on the merits.  (emphasis in original)2 
 

On August 25, 2017, the Tenth Circuit issued an opinion reversing the preliminary 

injunction on the ground that Becker had failed to show a likelihood of success on 

                                                           
2 Becker v. Ute Indian Tribe of the Uintah and Ouray Reservation, appellate case 
number 16-4175, Order of 12/20/2016, Doc. 01019742645. 
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the merits.  Becker, 868 F.3d at 1206.  Thereafter, Becker filed—and the Tenth 

Circuit denied—a petition for rehearing and rehearing en banc.       

B. The Tribe’s Countersuit and Third-Party Complaint Against 
Judge Lawrence. 

 
When the Tribe answered Becker’s complaint, the Tribe also filed a 

countersuit against Becker and a third-party complaint against the Honorable Barry 

G. Lawrence, the Utah state court judge who is presiding over Becker’s state court 

suit against the Tribe.  Aplt. App. III, 377.3  The district court dismissed the Tribe’s 

counterclaims and third party suit for lack of federal question jurisdiction.  Aplt. 

App. III, 417, ¶¶ 4, 5.  On appeal, the Tenth Circuit reversed the dismissal of Counts 

1, 2, 3 and 5 of the Tribe’s counter and third-party complaint, and remanded those 

claims for further proceedings.  Becker, 868 F.3d at 1206.  The mandate issued on 

December 21, 2017.  Aplt. App. III, 426.   

C. Proceedings in the Tribal Court Suit 
 

Following the Tenth Circuit’s stay of the federal injunction against the tribal 

court suit on 12/30/2016, proceedings in the tribal court continued.  As discussed in 

more detail infra, the federal district court’s post-remand portrayal of the tribal court 

proceedings is replete with gross factual and legal errors.  For instance, the district 

                                                           
3 The Tribe’s Second Amended Answer, Counterclaim and Third-Party Complaint 
alleges five separate counts and seeks a declaratory judgment, injunctive relief, 
rescission of contract, and damages against Becker for fraud, theft and/or conversion 
of tribal assets, and breach of fiduciary duty.  Aplt. App. III, 377.  
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court’s Memorandum Decision of 4/30/2018 states that “the Tribal Court issued two 

conflicting rulings about its jurisdiction.”4  That is egregiously incorrect.  On three 

separate occasions Becker has moved to dismiss the tribal court suit for lack of tribal 

court jurisdiction, and on each occasion the tribal court has denied Becker’s motions 

to dismiss the action for lack of tribal court jurisdiction.  Becker’s first motion to 

dismiss the tribal court suit was filed on September 14, 2016,5 and was denied on 

March 9, 2017.6  Becker’s second motion to dismiss the tribal court suit was filed on 

November 2, 2017,7 and was denied on December 18, 2017.8  Becker’s third motion 

to dismiss the tribal court suit was filed on February 22, 2018,9 and was denied on 

February 28, 2018.10   Also, in the same order that denied Becker’s third motion to 

dismiss, the tribal court granted the Tribe’s three pending motions for partial 

summary judgment, motions that had been pending since September 19, 2017.11  The 

tribal court ruled that (i) the Becker contract is void ab initio under federal and tribal 

law for lack of federal approval, and (ii) that there was no valid waiver of tribal 

                                                           
4 Aplt. App.  XIV, 2955, ¶ 2.  
5 Aplt. App. II, 258.  
6 Aplt. App. VI, 1072.  
7 Aplt. App. XIV, 2803.  
8 Aplt. App. IX, 1789.  No party sought reconsideration of the denial of the (second) 
motion to dismiss.   
9 Aplt. App. XIV, 2924.  
10Aplt. App. XVI, 3334.   
11 Aplt. App. X, 2060; X, 2046; XI, 2163. 
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sovereign immunity under tribal law for the Becker contract.  Aplt. App. XVI, 3334.  

The Ute Tribe notified the federal district court of the tribal court ruling on March 

2, 2018.  Aplt. App. XII, 2424.  

D. Proceedings in the U.S. District Court on Remand 
 

The Tenth Circuit mandate issued on December 21, 2017.  Aplt. App. III, 426. 

Becker renewed his motion for a preliminary injunction on January 5, 2018.  Aplt. 

App. III, 452.  Six days later, the Tribe filed the following: 

a) Plaintiffs’ Expedited Motion for Summary Judgment and for Interim and 
Permanent Injunctions on Grounds of Federal Preemption, Infringement 
on Tribal Sovereignty, and Lack of Subject Matter Jurisdiction.  Aplt. App. 
IV, 820; 
  

b) Plaintiffs’ [alternative] Expedited Motion for Summary Judgment and for 
Interim and Permanent Injunctions on Grounds of Illegality Under Federal 
and Tribal Law, Infringement on Tribal Sovereignty, and Federal 
Preemption, Aplt. App. V, 853; and  
 

c) Plaintiffs’ Verified Emergency and Expedited Motion for Injunctive Relief 
– a Temporary Restraining Order and/or Preliminary Injunction and a 
Permanent Injunction Entered Under Fed. R. Civ. P. 56, Aplt. App. V, 899.   

   
Following a non-evidentiary hearing on February 14, 2018, the district court denied 

both parties’ pending motions for injunctive relief.  Aplt. App. XII, 2402, 2404.  

Then, unexpectedly and without prior notice to the parties, on April 5, 2018, the 

district court sua sponte sent the parties a tentative ruling delivered under seal; the 

court scheduled a hearing for the following week, April 13, 2018, at which time the 

parties would be allowed, without “oral argument,” to bring “any factual or legal 
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errors to the court’s attention before the ruling is finalized.”  Aplt. App. XII, 2510, 

2522.  The hearing on the tentative ruling occurred on April 13, 2018, and the 

transcript of that hearing is included in appendix for the companion appeal, appeal 

no. 18-4013 at Aplt. App. XIII, 2757.  Two weeks later the district court issued an 

83-page Memorandum Decision and Order in the companion case, 2:16-cv-579, 

denying the Tribe’s motions for injunctive relief.  The district court also entered a 6-

page ruling in this case.  Aplt. App. XIV, 2954.  The 6-page ruling expressly 

incorporates the 83-page ruling in 2:16-cv-579.  In its ruling in this case the district 

court sua sponte (i) reversed its 2/14/2018 denial of injunctive relief to Becker and, 

instead, granted Becker’s motion to enjoin the Ute Indian Tribal Court proceedings, 

and (ii) denied all of the Tribe’s motions for injunctive relief against Mr. Becker’s 

state-court suit against the Tribe.      

STATEMENT OF FACTS 

  The facts relevant to the Tribe’s dispute with Mr. Becker are described in the 

Tribe’s Opening Brief in the companion appeal, 18-4013.  To avoid unnecessary 

duplication, the Tribe adopts and incorporates the statement of facts from that Brief 

into this Opening Brief.  In addition, for convenient reference, the Tribe provides a 

chronology of the relevant court filings and hearings in both the tribal court and in 

Becker’s underlying federal court suit to enjoin the tribal court suit.   
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August 18, 2016 - the Tribe filed its complaint against Becker in the Ute Tribal 

Court, Ute Indian Tribe v. Becker, Case No. CV 16-253.12 

September 14, 2016 - Becker filed the underlying federal court suit to enjoin 

the Tribe from proceeding with the tribal court suit.13  By the end of the day, the 

district court had granted Becker a TRO.14   

September 28, 2016 - the district court issued a preliminary injunction to 

enjoin the tribal court suit.15  The Tribe appealed and moved to stay the district 

court’s injunction while the Tribe’s appeal was pending.16   

December 30, 2016 - the Tenth Circuit stayed the preliminary injunction, 

finding the Tribe had shown a likelihood of success on the merits.17   

March 10, 2017 – the tribal court denied Becker’s first motion to dismiss the 

tribal court suit for lack of tribal court jurisdiction.18   

September 19, 2017 – the Tribe filed three separate motions for partial 

summary judgment in the tribal court, seeking summary judgment rulings that the 

                                                           
12 Aplt. App. I, 74.   
13 Aplt. App. I, 46.   
14 Aplt. App. I, 99-100.   
15 Aplt. App. I, 131; III, 416.   
16 Aplt. App. XVIII, 3724; XVII, 3727.   
17 Aplt. App. XX, 4113. 
18 Aplt. App. VI, 1072. 
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Becker contract was void ab initio under federal and tribal law, and that there was 

no valid waiver of tribal immunity under tribal law.19 

October 17, 2017 – Becker filed a Rule 56(d) motion requesting additional 

time to conduct discovery before responding to the Tribe’s summary judgment 

motions; Becker, however, failed to file timely objections to the Tribe’s summary 

judgment motions themselves and failed to file a motion requesting an extension of 

time in which to oppose the summary judgment motions. 

October 31, 2017 – the Tribe filed an objection to Becker’s Rule 56(d) motion, 

pointing out that Becker’s motion did not satisfy the requirements for invoking the 

shelter of Rule 56(d).  The Tribe further noted that Becker had neither filed an 

objection to the summary judgment motions, nor sought an extension of time in 

which to file objections to the Tribe’s summary judgment motions.20   

November 2, 2017 – as discussed infra, Becker filed a second motion to 

dismiss the tribal court suit for lack of tribal court jurisdiction.  The Tribe filed an 

objection to dismissal motion on November 7, 2017.21 

December 18, 2017 – the tribal court denied Becker’s second motion to 

dismiss the tribal court suit.22 

                                                           
19 Aplt. App. X, 2046; X, 2060; XI, 2163. 
20 Aplt. App. XI, 2208; XIV 2840.  
21 Aplt. App. IV, 0613.   
22 Aplt. App. X, 2035. 
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December 21, 2017 – the Tenth Circuit mandate in Becker issued.  

January 5, 2018 – Becker renewed his motion for issuance of a federal court 

injunction against the tribal court suit.23  

January 11, 2018 – the Tribe filed three separate motions for emergency, 

interim and permanent injunctive relief against the Becker suit in state court.24 

February 14, 2018 – following a non-evidentiary hearing, the federal district 

court denied both parties’ pending motions for injunctive relief.25  

February 16, 2018 – the Ute Indian Tribal Court conducted oral arguments on 

all motions then pending before the tribal court, including the Tribe’s three motions 

for partial summary judgment—motions that had been pending for five months.26  

February 22, 2018 – Becker filed a third motion to dismiss the tribal court suit 

for lack of tribal court jurisdiction.  The Tribe opposed that motion on February 26, 

2018.27  

February 28, 2018 – the Ute Indian Tribal Court issued an Opinion and Order 

granting the Tribe’s three pending motions for partial summary judgment and 

                                                           
23 Aplt. App. III, 0452; IV, 0612. 
24 Aplt. App. IV, 0820; V, 0853; V, 0899; V, 0940. 
25 Aplt. App. XII, 2402. 
26 Aplt. App. XVI, 3351. 
27 Aplt. App. XIV, 2924; XX, 4286.  
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denying Becker’s third motion to dismiss the tribal court suit for lack of tribal court 

jurisdiction.28  

March 1, 2018 – the Tribe notified the federal district court of the tribal court 

ruling.29  

April 5, 2018 – without prior notice to the parties, the district court issued a 

tentative ruling under seal.  Subsequently, on April 30, 2018, the district court issued 

a ruling that enjoins the tribal court proceeding, and denies all of the Tribe’s claims 

for injunctive relief against the Becker suit in state court.30     

SUMMARY OF THE ARGUMENT 

  The district court’s memorandum decision and order in this case and 2:16-cv-

00579 contain fundamental errors in the court’s understanding of the basic precepts 

of Federal Indian law.  As an example, it is not, as the district court says, “the 

doctrine of tribal immunity [that] preempts state court jurisdiction for disputes 

arising within tribal boundaries.”31    Instead, “[p]erhaps the most basic principle of 

all Indian law, supported by a host of decisions, is that those powers lawfully vested 

in an Indian nation are not, in general, delegated powers granted by express acts of 

Congress, but rather “inherent powers of a limited sovereignty which has never been 

                                                           
28 Aplt. App. XVI, 3334. 
29 Aplt. App. XII, 2424. 
30 Aplt. App. XIV, 2945. 
31 Aplt. App. XVI, 3242, Memorandum Decision and Order in 2:16-cv-00579, 3. 
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extinguished.”  Cohen’s Handbook of Federal Indian Law §4.01[1][a], p. 207 (Nell 

Jessup Newton ed., 2012) (quoting United States v. Wheeler, 435 U.S. 313, 323 

(1978) (“Indian tribes still possess those aspects of sovereignty not withdrawn by 

treaty or statute[.]”)). 

  The district court’s flawed understanding lies at the heart of its errors in this 

case and the companion case, 2:16-cv-00579.  For the reasons contained in the 

Tribe’s opening brief in that case and herein, the district court must be reversed.   

ARGUMENT 

I. THE DISTRICT COURT VIOLATED FEDERAL LAW BY 
ENJOINING THE UTE INDIAN TRIBAL COURT AND IN 
REFUSING TO STAY THE COURT’S HAND TO ALLOW FOR 
THE EXHAUSTION OF TRIBAL COURT REMEDIES.  
 

The Tenth Circuit reviews the “grant of a preliminary injunction for abuse of 

discretion.  A district court abuses its discretion when it commits an error of law or 

makes clearly erroneous factual findings.”  Becker v. Ute Indian Tribe, 868 F.3d 

1199, 1202 (quoting Planned Parenthood of Kan. & Mid.-Mo. v. Moser, 747 F.3d 

814, 822 (10th Cir. 2014)).      

A. Federal Courts Have no Authority to Decide Issues of Tribal Law 
or to Sit as Appellate Courts to Review and Reverse a Tribal 
Court’s Ruling on Questions of Tribal Law. 

 
  “[W]hen [petitioners] invoke the jurisdiction of a federal court under [28 

U.S.C.] § 1331, they must contend that federal law has curtailed the powers of the 

Tribe, and thus afforded them the basis for the relief they seek in a federal forum.”  
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Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 852 (1985).  

“Unless the district court finds the tribal court lacked jurisdiction … it must enforce 

the tribal court judgment without reconsidering issues decided by the tribal court.”  

Burrell v. Armijo, 456 F.3d 1159, 1168 (2006) (quoting AT & T Corp v. Coeur 

D’Alene Tribe, 295 F.3d 899, 905 (9th Cir. 2002) (citing Iowa Mut. Ins. Co., 480 

U.S. at 19)).  “A federal court’s exercise of jurisdiction over matters relating to 

reservation affairs can also impair the authority of tribal courts, as we recognized in 

National Farmers Union.”  Iowa Mut. Ins. Co., 480 U.S. at 15 (The Court in Nat’l 

Farmers describing the case as a “procedural nightmare.”). “[A]lthough Congress’ 

decision to extend the criminal jurisdiction of the federal courts to offenses 

committed by non-Indians against Indians within Indian Country supported the 

holding in Oliphant, there is no comparable legislation granting the federal courts 

jurisdiction over civil disputes between Indians and non-Indians that arise on an 

Indian reservation.”  Nat’l Farmers, 471 U.S. at 854.32   

  “Our cases have often recognized that Congress is committed to a policy of 

supporting tribal self-government and self-determination.  That policy favors a rule 

that will provide the forum whose jurisdiction is being challenged the first 

                                                           
32 The Court in Nat’l Farmers noted that the petitioners’ due process and equal 
protection claims have no merit because Indian tribes are not constrained by the 
provisions of the Fourteenth Amendment and federal court interference in Indian 
Civil Rights Act issues is limited to habeas corpus relief.  Nat’l Farmers, 471 U.S. 
849, fn. 3 (citing Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978)).   
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opportunity to evaluate the factual and legal bases for the challenge.”  Nat’l Farmers, 

471 U.S. at 856.  This policy “reflects the fact that Indian tribes retain attributes of 

sovereignty over both their members and their territory, to the extent that sovereignty 

has not been withdrawn by federal statute or treaty.”  Iowa Mut. Ins. Co. v. LaPlante, 

480 U.S. 9, 14 (1987) (a tribal court is “best qualified to interpret and apply tribal 

law”) (internal citations omitted).  

It is reversible error to ignore Congress’ policy and review and reverse the 

tribal court’s determinations of tribal law in this case because the district court 

recognized tribal court jurisdiction at an earlier stage in the litigation.33  Aplt. App.  

III, 0422.  Furthermore, there has been no allegation much less any determination 

that “federal law has curtailed the powers” of the Ute Indian Tribal Court or that the 

Tribe’s sovereignty has “been withdrawn by federal statute or treaty.”   

   The United States Supreme Court “believe[s] that examination [of tribal court 

jurisdiction] should be conducted in the first instance in the Tribal Court itself.”  

Nat’l Farmers, 471 U.S. at 856.  “Until appellate review is complete, [the tribal 

courts] have not had a full opportunity to evaluate the claim and federal courts should 

not intervene.”  Iowa Mut. Ins. Co., 480 U.S. at 17.  “Until petitioners have exhausted 

                                                           
33 Becker did not appeal that ruling.  The law of the case doctrine bars Becker from 
relitigating legal issues already decided.  Legal rulings made in earlier stages of a 
case “continue to govern the same issues in subsequent stages in the same case.”  
United States v. Monsisvais, 946 F.2d 114, 115 (10th Cir.1991) (quoting Arizona v. 
California, 460 U.S. 605, 618 (1983)).   
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the remedies available to them in the Tribal Court system… it would be premature 

for a federal court to consider any relief.”  Nat’l Farmers, 471 U.S. at 857 (emphasis 

added).  “The tribal-exhaustion rule states that absent exceptional circumstances, 

federal courts typically should abstain from hearing cases that challenge tribal court 

jurisdiction until tribal court remedies, including tribal appellate review, are 

exhausted.”  Becker v. Ute Indian Tribe, 868 F.3d at 1202 (quoting Crowe & 

Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1149 (10th Cir. 2011)) (internal quotations 

omitted).  “Exhaustion of tribal court remedies, moreover, will encourage tribal 

courts to explain to the parties the precise basis for accepting jurisdiction, and will 

also provide other courts with the benefit of their expertise in such matters in the 

event of further judicial review.”  Nat’l Farmers, 471 U.S. 857. 

 The Tenth Circuit previously entered the following order: “Based on the 

record and arguments before us, the exhaustion rule applies, and the tribal court 

should consider in the first instance whether it has jurisdiction.  For purposes of 

obtaining a preliminary injunction, Mr. Becker has not shown a substantial 

likelihood of success on the exhaustion issue.”  Becker, 868 F.3d at 1205.  

 Following remand—and before the entry of any federal court ruling on the 

legality of the Becker contract—the Ute Indian Tribal Court issued its ruling on the 

legality of the contract, holding the Becker contract to be void ab initio under both 

federal law and tribal law.  To get around the tribal court ruling, the federal district 
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court decided to undertake its own independent analysis of the contract’s legality.  

Then, in an analysis that—as discussed under Issue II infra—is fundamentally 

flawed and incorrect, the district court ruled that the Becker contract is legal under 

both federal law and tribal law.  The district court then ruled that “because the 

contract is valid, tribal exhaustion … is both unnecessary and futile.”34  In 

relitigating the legality of the contract under tribal law, the district court exceeded 

the proper bounds of its jurisdiction under federal law.      

B. The District Court’s Analysis of Tribal Court Jurisdiction is 
Replete with Errors and Baseless Attacks on the Tribal Court. 

 
Having ruled the Becker contract to be “valid under both federal and tribal 

law,” the district court could have ended its analysis there.35  Instead, for several 

pages the district court constructed a theory that the tribal court was just “too dumb” 

to know which tribal jurisdiction ordinance applies to the Becker case.  With thinly-

disguised contempt, the district court stated: 

[T]he February 28 [tribal court] Opinion is silent on the fact that 
Ordinance 13-010 was not enacted until March 27, 2013, about six 
weeks after Becker filed his first federal action against the tribal parties.  
[record cite omitted]  While Ordinance 13-010 could be relevant if the 
issue was whether the Tribal Court has jurisdiction over a contract with 
a non-Indian that arose after March 27, 2013, the [tribal court] Opinion 

                                                           
34 Aplt. App. XIV, 2945.  Mem. Dec. at 4, Dkt. 148.   
35 The district court ruled that because the Becker contract is valid under federal and 
tribal law, (i) the tribal court’s ruling did not have preclusive effect, and (ii) 
exhaustion of tribal court remedies was therefore “both unnecessary and futile.”   
Aplt. App. XIV, 2954, Mem. Decision, p. 4, Dkt. 148.     
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does not mention that Ordinance 87-04 governed between November 
16, 1987 and March 27, 2013—which includes the time period when 
Becker worked for the Tribe and the Independent Contractor 
Agreement was executed.  [record cite omitted] 36 
 

Significantly, at no point did the federal district court cite any legal authority for its 

incorrect supposition that the applicable tribal ordinance is former ordinance 87-04, 

instead of the currently applicable ordinance 13-010.37  (Apparently the district court 

thinks the law is whatever that court says it is, no citations to law needed.)  In point 

of fact, the reason why the 2/28/2018 tribal court opinion “is silent” on ordinance 

nos. 87-04 and 13-010 is because Mr. Becker had already litigated, and lost, that 

issue in the tribal court.  Becker’s second motion to dismiss the tribal court suit, filed 

on 11/2/2017, was premised on the very argument advanced by the federal district 

court—that the applicable ordinance was 87-04, not 13-010.  The Tribe opposed the 

dismissal motion, arguing in pertinent part:   

Without citation to any authority, Mr. Becker argues that the Plaintiffs’ 
cause of action is governed by Ordinance No. 87-04 and former Section 
1-2-3(4), on the ground that Ordinance No. 87-04, § 1-2-3(4) was the 
jurisdictional statute in effect on April 27, 2007, the date Becker’s 
Independent Contractor Agreement (“IC Agreement”) was signed.  
Becker’s argument is without merit.  
 
Section 1-2-3(5)—former Section 1-2-3(4)—is a jurisdictional statute.  
And it is well-established that an amendment to a jurisdictional statute 
applies to all existing and future cases to which the statute applies.  The 
leading case on this point is United States v. Alabama, 362 U.S. 602 

                                                           
36 Aplt. App. XVI, 3242, Mem. Dec. in 2:16-cv-579, Dkt. 136.   
37 Aplt. App. VI, 0994, Ordinance 13-010. 
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(1960) (per curiam).  In that case, the federal district court ruled that it 
lacked jurisdiction to entertain a civil rights action brought by the 
United States against the State of Alabama.  The United State Supreme 
Court accepted certiorari. While the appeal was pending, Congress 
passed the Civil Rights Act of 1960, an Act that authorized federal civil 
rights lawsuits against states.  Id. at 893.  Relying on “familiar 
principles,” the Supreme Court held that “the case must be decided on 
the basis of law now controlling, and the provisions of [the new statute] 
are applicable to this litigation.”  Id., at 604 (emphasis added) (citing 
cases).  …. Similarly, in Andrus v. Charlestone Stone Products Co., 
436 U.S. 604 (1978), the Supreme Court ruled that because the general 
federal-question [jurisdiction] statute had been amended in 1976 …  
“the fact that in 1973 respondent in its complaint did not allege $10,000 
in controversy is now of no moment.”  Id., at 608, n. 6 (emphasis added).  
 
Another example is Smith v. Putnam, 250 F. Supp. 1017 (D. Colorado 
1965).  That case involved an automobile accident that occurred on 
September 11, 1963, in Colorado, and the tortfeasor was a resident of 
Alabama.  On May 10, 1965, the Colorado legislature amended the 
state’s jurisdiction statutes to include a “long-arm” provision, which 
extended the jurisdiction of Colorado courts to persons who commit 
tortious acts in Colorado regardless of “whether or not” the tortfeasor 
was “a resident of the state of Colorado.”  Id. at 1017-18.  The plaintiff 
in Smith sued under the new long-arm statute, and the issue before the 
federal district court was whether the new long-arm statute could be 
applied retrospectively to the 1963 automobile accident.  The court 
ruled that the jurisdictional statute was “procedural” in substance and, 
therefore, could be applied retroactively: 
 

That this statute, an example of one of the many new “long 
arm” statutes, is “procedural” rather than “substantive” cannot 
be seriously questioned.  Its effect is not to create a right or 
liability where none existed before; its only effect is to broaden 
the procedure whereby one seeking redress against an alleged 
tortfeasor may compel him to answer in the forum initially 
determined by the plaintiff to be the most convenient. 
 

Id. at 1018.   It should be obvious, then, that the Tribe’s complaint 
against Mr. Becker is governed by Ordinance No. 13-010, Section 1-2-
3(5), together with the other jurisdictional statutes under Chapter 2 of 
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the Tribe’s Law and Order Code that were in effect in August, 2016, 
when Plaintiffs’ complaint was filed. 
 

Aplt. App. XIV, 2941.   The tribal court agreed with the Tribe’s argument and denied 

Becker’s second motion to dismiss the tribal court suit.  Aplt. App. X, 2035.  

Moreover, this issue is not subject to relitigation in federal court.  It is for the tribal 

court—not the federal courts—to determine whether a tribal jurisdiction ordinance 

will be given retroactive effect.  The tribal court ruled that ordinance 13-010 can be 

applied retroactively, and the federal courts must abide by that decision.   

II. THE UNDISPUTED MATERIAL FACTS ESTABLISH THAT THE 
BECKER CONTRACT IS VOID AB INITIO UNDER FEDERAL 
AND TRIBAL LAW.   

   
  The Tenth Circuit “applies a de novo standard of review to all legal 

determinations made by the district court.”  Cheyenne-Arapaho Tribes v. United 

States, 966 F.2d 583, 587 (10th Cir. 1992).   Denials of motions for summary 

judgment are reviewed by applying the legal standard contained in Fed. R. Civ. P. 

56(c).38  Cheyenne-Arapaho Tribes, 966 F.2d at 587.   “The standard provides that 

                                                           
38 (c) Procedures. (1) Supporting Factual Positions. A party asserting that a fact 
cannot be or is genuinely disputed must support the assertion by: 
(A) citing to particular parts of materials in the record, including depositions, 
documents, electronically stored information, affidavits or declarations, stipulations 
(including those made for purposes of the motion only), admissions, interrogatory 
answers, or other materials; or 
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the mere existence of some factual dispute will not frustrate an otherwise proper 

summary judgment.”  Cheyenne-Arapaho Tribes, 966 F.2d at 587 (citing Anderson 

v. Liberty Lobby, Inc., 477 U.S. 242, 247-248 (1986)).   The court of appeals “must 

decide if the substantive law was correctly applied.”  Id. (citing Osgood v. State 

Farm Mut. Auto Ins. Co., 848 F.2d 141, 143 (10th Cir. 1988)).   

A. The District Court Erred in Holding the Becker Contract to be 
Legally Enforceable and in Denying Tribal Court Exhaustion and 
the Tribe’s Summary Judgment Motion for Entry of a Permanent 
Injunction Against the State Court Suit on this Basis. 39 

 
The district court concluded that the Becker contract is legally enforceable 

because the contract “does not involve restricted property held in trust for the Tribe 

by the United States.”40  To reach that result, the district court had to first segregate 

Indian property into two separate categories, the first category being “Indian 

property” (i.e., the Tribe’s oil and gas minerals), and the second category being 

“revenue from Indian property.”  Then, without citation to any legal authority, the 

district court ruled that federal law does not apply to the second category of Indian 

                                                           
(B) showing that the materials cited do not establish the absence or presence of a 
genuine dispute, or that an adverse party cannot produce admissible evidence to 
support the fact. 
39 Aplt. App. V, 0853; Dkt. 74; Mem. Dec., case no. 2:16-cv-958, Dkt. No. 148, p. 
5, ¶ 3. 
40 Aplt. App. XVI, 3242; Mem. Dec., case no. 2:16-cv-00579, Dkt. No. 136, p. 81. 
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property—“revenues from Indian property.”  The court’s ruling is clearly erroneous 

under federal and tribal law and under United States Supreme Court precedents.       

a. The District Court’s Analytic Framework Was Focused Improperly on 25 
U.S.C. § 1322(b)—a Jurisdictional Statute that is Immaterial to the 
Question of Whether the Becker Contract is Illegal Under Federal and 
Tribal Substantive Law. 

 
The district court first concluded that 25 U.S.C. § 1322(a) confers subject-

matter jurisdiction over the Becker dispute on the Utah state court.41   But for § 

1322(a) to apply to this case, the district court had to devise a way around § 1322(b) 

because subsection (b) poses significant restrictions on the conferral of civil 

jurisdiction to states under § 1322 (a).  Subsection (b) provides, in pertinent part: 

Nothing in this section shall authorize the alienation, encumbrance, or 
taxation of any real or personal property, including water rights, 
belonging to any Indian or any Indian tribe, band, or community that is 
held in trust by the United States or is subject to a restriction against 
alienation imposed by the United States … or shall confer jurisdiction 
upon the State to adjudicate, in probate proceedings or otherwise, 
the ownership or right to possession of such property or any 
interest therein.  (emphasis added) 
 

To get around § 1322(b), the district court ruled that proceeds from the production 

of the Tribe’s oil and gas minerals are not “trust” or “restricted” property.42  Yet, the 

terms “held in trust” and “subject to a restriction against alienation” are not defined 

                                                           
41 Aplt. App. XVI, 3242; Dkt. No. 136, p. 24.   
42 Aplt. App. XVI, 3242; Mem. Decision and Order in 2:16-cv-579, p. 54 (“the 
Tribe’s profit from its “working interests” … are not trust property.”). 
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in 25 U.S.C. §§ 1321-26, nor in the district court’s order.  Moreover, § 1322 is clearly 

a jurisdictional statute, not a substantive statute.  Significantly, the qualifying terms 

“held in trust” and “subject to a restriction against alienation” are not found in either 

the Indian Nonintercourse Act, 25 U.S.C. § 177, (the NIA), nor the Ute Tribe’s 

constitution and its corporate charter.  The NIA states: 

No purchase, grant, lease, or other conveyance of lands, or of any title 
or claim thereto, from any Indian nation or Tribe of Indians, shall be of 
any validity in law or equity, unless the same be made by treaty or 
convention entered into pursuant to the Constitution.”43  (emphasis 
added) 

By its terms, then, the NIA applies to all Indian property, not just property that is 

“held in trust” or “subject to a restriction against alienation.”  Indeed, the United 

States has long taken the position that the NIA is not limited to Indian lands “held in 

trust” or “subject to a restriction against alienation.”44  Similarly, the provisions in 

                                                           
43 The NIA prohibits the leasing or other encumbrance of Indian lands by non-
Indians, except as authorized by Congress.  Cohen’s Handbook, § 1701, 1107.  
Shoshone Indian Tribe of the Wind River Reservation v. United States, 672 F.3d 
1021, 1037 (Fed. Cir. 2012) (in order to comply with the NIA, conveyances of Indian 
lands, or “of any title or claim thereto,” must be made pursuant to authority granted 
by a federal treaty or statute); United States v. S. Pac. Transp. Co., 932 F.2d 891, 
894-95 (9th Cir. 1976) (holding an easement over Indian lands void because no 
treaty or statute authorized the conveyance); Sangre de Cristo Dev. Co, Inc. v. United 
States, 932 F.2d 891, 894-95 (10th Cir. 1991) (holding a lease with an Indian pueblo 
void because the Department of Interior failed to comply with the statute that 
authorized the conveyance).   
44 See Cass Cty. v. Leech Lake Band of Chippewa Indians, 524 U.S. 103, 115 n.5 
(1998). 
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the Tribe’s constitution and corporate charter that deal with property refer broadly to 

all tribal property, both realty and personalty, and the tribal laws are devoid of 

qualifying terms such as “held in trust” or “subject to a restriction against 

alienation.”45  Obviously, then, the district court’s first error in analyzing the legality 

of the Becker contract was in deciding the question of legality under the terms of a 

jurisdictional statute—25 U.S.C. § 1322(b)—instead of the substantive federal and 

tribal laws that actually determine the contract’s legality.        

b. The Segregation of Tribal Property into “Trust” and “Non-Trust” 
Categories Violates Both Controlling Supreme Court Precedents and the 
Historical and Legal Underpinnings of the Trust Relationship Between 
Indian Tribes and the Federal Government. 

 
The district court’s memorandum decision states, over and over again, that 

revenues from the production of the Tribe’s oil and gas is not “trust property” or 

“restricted property.”46  However, the district court never defines the terms “trust 

property” and “restricted property.”  Nor does the district court evince an 

understanding of the historical and legal underpinnings of the trust relationship 

between Indians and the federal government.  As an initial matter, it must be 

emphasized that tribal property cannot be segregated neatly into “trust” and “non-

trust” categories.  Cohen’s Handbook explains that it “makes little difference” how 

                                                           
45 Aplt. App. VI, 1009, 1022-23. 
46 Aplt. App. XVI, 3242; Mem. Dec., case no. 2:16-cv-00579, Dkt. No. 136, pp. 14, 
25-26, 39, 45-46, 48-62, 77, 81. 
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title to Indian property is held because all forms of Indian property are subject to a 

federal trust obligation:  

[A]bsent contrary congressional action, the restrictions on alienation 
and other unique attributes of Indian trust land apply equally to lands 
held in trust for the tribes by the United States and to lands held in fee 
title by tribes with which the federal government maintains a trust 
relationship.   
 

Cohen’s Handbook, §15.04[3][b], p. 1011.  The United States Supreme Court has 

explained the federal trust over Indian property as follows: 

[A] fiduciary relationship necessarily arises when the [federal] 
Government assumes … control over … property belonging to Indians.  
All of the necessary elements of a common law trust are present:  a 
trustee (the United States), a beneficiary (the Indian allottees), and a 
trust corpus (Indian timber, lands, and funds).  “[W]here the Federal 
Government takes on or has control or supervision over tribal monies 
or properties, the fiduciary relationship normally exists with respect to 
such monies or properties (unless Congress has provided otherwise) 
even though nothing is said expressly in the authorizing statute (or other 
fundamental document) about a trust fund, or a trust or fiduciary 
connection.”  Navajo Tribe of Indians v. United States, 224 Ct. Cl. 171, 
183, 624 F.2d 981, 987 (1980).  Our construction of these statutes and 
regulations is reinforced by the undisputed existence of a general trust 
relationship between the United States and the Indian people.  This 
Court has previously emphasized “the distinctive obligation of trust 
incumbent upon the Government in its dealings with these dependent 
and sometimes exploited people.”  Seminole Nation v. United States, 
316 U.S. 286, 316 U.S. 296 (1942).  This principle has long dominated 
the Government’s dealings with Indians.  (citations omitted) 

United States v. Mitchell, 463 U.S. 206, 225 (1983).  Here, it is undisputed that the 

United States holds legal title to the tribal lands of the Uintah and Ouray Reservation 
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in trust for the Ute Tribe.47  “When lands are reserved or otherwise set aside for 

Indian tribes, the tribes hold the beneficial ownership of both the soil and the mineral 

interests.”  Cohen’s Handbook, § 17.01, 1107; accord 2 Tiffany Real Property § 587 

(3d ed.) (ownership of land includes the minerals in or on the ground). 

Further, the United States Supreme Court long ago rejected the argument that 

the sale or other conveyance of interests in trust property automatically strips the 

sales proceeds of their status as trust property.  Woodenware Co. v. U.S., 106 U.S. 

432, 435 (1882) (Indian timber at all stages of conversion remained trust property 

and its purchase by a third party did not divest title or the right of possession); Starr 

v. Campbell, 208 U.S. 527, 534 (1908) (same); see also Chippewa Cree Tribe v. 

U.S., 73 Fed. Cl. 154, 162 (Fed. Cl. 2006) (proceeds from the sale of tribal property 

still remain tribal property despite their conversion to money) (quoting Eastern Band 

of Cherokee Indians v. U.S., 7 Ind. Cl. Comm’n 140,154 (1958)). 

The Eighth Circuit explained the rationale of these holdings in Black Hills 

Inst. of Geological Research v. S. D. Sch. of Mines and Tech., 12 F.2d 737, 742-43 

(8th Cir. 1993).  Black Hills is the case in which a federal court invalidated the sale 

of a “priceless” Tyrannosaurus rex fossil known as “Sue”—a fossil that had been 

excavated from Indian trust lands and sold to a non-Indian without federal approval:  

                                                           
47 Aplt. App. VI, 095, ¶ 2 (Cuch Declaration); VI, 1166, ¶ 6 (Bassett Declaration); 
VI, 1171-72, ¶¶ 5-7 (Trulock Declartion).   
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[A] Tyrannosaurus rex died some 65 million years ago on what is now 
Indian trust land and its fossilized remains gradually became 
incorporated into that land.  Although it is now moveable, personal 
property now, at the time [the non-Indian] discovered the fossil it was 
part of [the Indian’s] land and thus is subject to [25 U.S.C.] § 464 and 
§ 483.  As in Starr, 208 U.S. at 534 … where an Indian sold timber 
constituting 15/16 of the value of the land, we would render the 
[federal] statutory restraint on alienation here essentially meaningless 
if [the Indian allottee] could transfer the right to excavate a priceless 
fossil derived from otherwise nondescript land without the [federal 
government’s] permission.  Because he did not seek the Secretary’s 
approval, we hold that [the Indian allottee’s] attempted sale to Black 
Hills is void…. 
 

12 F.2d at 742.  Indeed, the United States Supreme Court has long recognized that 

proceeds from the sale of Indian minerals retain their status as restricted trust assets.  

United States v. Noble, 237 U.S. 74, 80 (1915); see also Bunch v. Cole, 263 U.S. 

250, 252 (1923) (same); United States v. Martin, 45 F.2d 836, 841 (E.D. Okla. 1930) 

(same); United States v. Apple, 262 F. 200, 204 (D. Kan. 1919) (same).   

In Noble, the Supreme Court reversed the lower court’s dismissal of a suit 

brought by the United States to set aside various mining leases and royalty 

assignments that an Indian allottee had executed without federal approval.  Although 

the non-alienation statute at issue in Noble was specific to the Quapaw Indians, the 

controlling legal principle in Noble is fully applicable to, and indeed dispositive of, 

Mr. Becker’s claims to a “net revenue interest” in the production of the Ute Tribe’s 

oil and gas interests assigned to Ute Energy LLC.  The Noble Court ruled that 

without federal approval, an Indian allottee’s execution of mining leases and royalty 
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assignments were “unauthorized and void.”  Id. at 84.  In reaching that conclusion, 

the Noble Court expressly rejected the very distinction that the district court’s ruling 

here hinges upon—the asserted distinction between Indian minerals and proceeds 

from the sale of Indian minerals:     

The rents and royalties were profit issuing out of the land.  When 
they accrued, they became personal property; but rents and royalties to 
accrue [in the future] were a part of the estate remaining in the lessor…. 
It necessarily follows that the allottee in the present case, having no 
power to convey his estate in the land, could not pass title to that part 
of it which consisted of the rents and royalties.  It is said that the leases 
contemplated the payment of sums of money, equal to the agreed 
percentage of the market value of the minerals, and thus that the 
assignment was of these moneys; but the fact that rent is to be paid 
in money does not make it any the less a profit issuing out of the 
land.   

Id. at 80.  Id. at 80.  The holding in Noble is on all fours with this case.  The Becker 

contract purports to grant Becker two percent (2%) of the future “profits” that would 

issue from the Tribe’s oil/gas minerals produced by Ute Energy LLC.  However, 

when the Becker contract was executed on April 27, 2005, there were no revenues 

then in existence from Ute Energy LLC because Ute Energy LLC itself was not 

established until several days later on May 5, 2005.48  The Tribe’s oil/gas properties 

were not assigned to Ute Energy LLC until May 4, 2005.49  Consequently, as in 

Noble, the revenues that were “to accrue” in the future were, on April 27, 2005—the 

                                                           
48 Aplt. App. VI, 1121.     
49 Aplt. App. XV, 3182.   
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date of Becker’s contract—still a part of the mineral estate that remained in the Ute 

Indian Tribe (as the beneficial owner) and the United States (as the legal owner).  

Noble, 237 U.S. at 80 (“rents and royalties to accrue [in the future] were a part of the 

[mineral] estate remaining in the [Indian] lessor”).  Without federal approval, the 

Becker contract, like the assignment in Noble, is “unauthorized and void.”  Id. at 84.  

See also Danciger Oil & Refining Co. v. Burroughs, 75 F.2d 855, 857 (10th Cir. 

1935) (holding that a conveyance of proceeds from an oil/gas well constitutes “a 

conveyance of an interest in land because it is the general rule than an assignment of 

an overriding royalty carries an interest in real estate,” citing, inter alia, United 

States v. Noble, 237 U.S. 74 (1915)).    

 Instead of adhering to—or distinguishing—Noble, the district court 

attempted to bypass Noble.  It did so by undertaking an elaborate, sua sponte—

and ultimately pointless—analysis of the operating agreements for Ute Energy 

LLC.50   

c. The District Court’s Sua Sponte Analysis of the LLC Operating 
Agreements is Immaterial. 

 
The district court’s 8-page analysis of the operating agreements for Ute 

Energy LLC is chock-full of unsupported factual assertions and extra-judicial 

                                                           
50 Aplt. App. XVI, 3242; Dkt. 136 in case no. 2:10-cv-579 (“Whether Becker’s 2% 
net revenue interest is trust property, as in Noble, depends on how Ute Energy 
generated revenue and then calculated net revenue for distribution to Ute Energy 
Holding.”). 
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information that the district court noticed sua sponte.51  Significantly, neither Becker 

nor Judge Lawrence advanced any of these “facts” or legal theories in their written 

submissions and oral arguments to the court.52  Furthermore, the district court’s foray 

down this rabbit hole is pointless.  Becker is not suing to enforce the Ute Energy 

LLC operating agreements; indeed, Becker was not a member of either Ute Energy 

LLC or Ute Energy Holdings LLC.  Moreover, the operating agreements for both 

LLCs contain explicit prohibitions against third-party beneficiaries.  The operating 

agreement for Ute Energy Holdings states explicitly, “no person not a party hereto 

shall have any rights or obligations hereunder.”53  (emphasis added)  Similar 

prohibitions are contained in original and amended operating agreements for Ute 

Energy LLC.54  This means that Becker has no rights or remedies under the Ute 

Energy LLC operating agreements.  The contract Becker is suing to enforce is his 

                                                           
51 Aplt. App. XVI, 3291-99.  There is no evidence—and the district court cites 
none—to support the court’s statement that “the plan between Ute Energy and its 
new non-Indian investors was to issue and sell units of the company at an initial 
public offering.”  Id. at 3741.  There is no evidence—and the district court cites 
none—to support the court’s statement that “[a]s the 2007 Amended and Restated 
Operating Agreement anticipated, a Second Amended and Restated Operating 
Agreement was executed in 2010 to facilitate the liquidation of Ute Energy.”  Id. at 
3298.     
52 Aplt. App. VIII, 1637 and IX, 1643 (in appeal no. 18-4013), Dkt. Nos. 94 and 95 
in case no. 2:16-cv-00579. 
53 Aplt. App. IX, 1820, No. 17 (in appeal no. 18-4013).   
54 Aplt. App. IX, 2001, No. 12.10; XVI, 3229, 3331, 3333. 

Appellate Case: 18-4072     Document: 010110023721     Date Filed: 07/16/2018     Page: 38     



32 
 

Independent Contractor Agreement, and it is that contract that is void ab initio under 

federal and tribal law for lack of federal approval.   

d. The District Court Also Erred in Relying on a 7/2/2007 Letter from the 
BIA and in Denying the Tribe’s Motion in Limine to Exclude the Letter 
from Evidence. 
 

The federal government approved the original operating agreement for Ute 

Energy LLC in 2005.  Two years later, when the Tribe presented an amended 

operating agreement for federal review and approval, the BIA advised the Tribe that, 

in the BIA’s opinion, amendments to the Ute Energy LLC operating agreement did 

not require federal approval.55  The Tribe filed a motion in limine to exclude the 2007 

BIA letter from evidence under Evidence Rules 402, 403, 802, 901 and 902.56  The 

district court denied the Tribe’s motion and then relied on the BIA letter as 

substantive evidence that the Becker contract likewise did not require federal 

approval.57          

The district court’s admission of, and reliance upon, the 7/2/2007 BIA letter 

is reversible error for two reasons.  First, the letter should have been excluded as 

sought under the Tribe’s motion in limine.  Secondly, as this Court has observed, it 

is “not just any [federal] approval” that is legally efficacious; instead, the federal 

                                                           
55 Aplt. App. IX, 1724.   
56 Aplt. App. X, 2109 (in appeal no. 18-4013), Dkt. 97 in case no. 2:16-cv-579.   
57 Aplt. App. XVI, 3296 (“The BIA conclusion is consistent with and supported by 
the court’s own review of the [Ute Energy LLC] transactions.”). 
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approval (or disapproval) must have been “valid” under law.  Sangre de Cristo, 932 

F.2d at 894 (invalidating a lease with an Indian pueblo because the federal approval 

did not comply with the statute that authorized conveyances); see also Begay v. 

Albers, 721 F.2d 1274, 1280 (10th Cir. 1983) (invalidating a conveyance of Indian 

lands notwithstanding federal approval of the conveyance).   

When a question of federal approval for Indian conveyances arises in 

litigation, the federal courts review the necessity for and legality of federal approval 

de novo; the federal courts do not, as the district court did here, accept at face value 

the correctness of the federal government’s administrative decision on approval or 

non-approval.  Sangre de Cristo, 932 F.2d at 894; Begay, 721 F.2d at 1280.  The 

Tribe does not agree with the BIA’s 7/2/2007 conclusion that federal and tribal law 

did not require federal approval of the amendments to the Ute Energy LLC operating 

agreement.58  Thus, should this Court require it, the Tribe is prepared to litigate that 

question, i.e., whether amendments to the Ute Energy LLC operating agreement 

required federal approval.  But that question seems obviously immaterial.  The Ute 

Energy LLC operating agreement is not the subject of this lawsuit.  The district court 

went down the rabbit hole of the LLC operating agreements in order to avoid the 

Supreme Court holding in Noble; however, that attempt is unavailing.  “Facts are 

                                                           
58 Parenthetically, the Tribe’s current counsel, Fredericks Peebles & Morgan LLP, 
did not represent the Ute Tribe in the 2004-2007 time period in which the 
transactions that are the subject of the current litigation occurred. 
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stubborn things,” as the familiar adage says.  Under the holding in Noble, the 

question whether a contract involving the conveyance of interests in Indian minerals 

requires federal approval depends on the ownership status of the Indian minerals on 

the date of the purported conveyance.  The holding in Noble is fully consistent with 

established tenets of American property law and oil and gas law: 

While oil and gas remain underground, they are “in place” and are the same 
property as any other part of the realty. 
 

1 A Summers Oil and Gas § 8:1 (3d ed.).  On the date of Becker’s contract—April 

27, 2005—the ownership of the Tribe’s mineral estate remained underground in the 

Ute Tribe (as the beneficial owner) and the United States (as the legal owner).  Noble, 

237 U.S. at 80 (“rents and royalties to accrue [in the future] were a part of the 

[mineral] estate remaining in the [Indian] lessor”).59 

Without federal approval, the Becker contract—like the assignment in 

Noble—is “unauthorized and void.”  Id. at 84.      

e. Multiple Federal and Tribal Laws Required Federal Approval.     
 

                                                           
59 An excellent discussion on the assignment of interests in oil and gas properties is 
Robert E. Sullivan, Assignments by the Landowner and the Lessee, 17 MONTANA 
LAW REVIEW, 64 (Fall 1955) (available online) (noting, inter alia, at p. 65 that a 
mineral owner “can sell all, a segregated part, or an undivided interest in the 
minerals.  He can sell all, or a part, of his interest in the proceeds from the minerals, 
as distinguished from a sale of the minerals themselves.”).   
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 The Tribe believes it will be helpful to diagram (as with a sentence diagram) 

the operative language of Section 2102(a) of the Indian Mineral Development Act, 

25 U.S.C. §§ 2101-2108 (IMDA).  Section 2102(a) states, in relevant part: 

Any Indian tribe, subject to the approval of the Secretary [of the Interior] 
and any limitation or provision contained in its [tribal] constitution or 
[corporate] charter, may enter into any 
  
• joint venture [agreement] 
• operating [agreement] 
• production sharing [agreement] 
• service [agreement] 
• managerial [agreement] 
• lease or other agreement, or any amendment, supplement or other 

modification of such agreement (hereinafter referred to as a “Minerals 
Agreement”) 
 

which agreement provides for the:  
 
• exploration for [oil/gas] 
• extraction [of oil/gas] 
• processing [of oil/gas] 
• or other development of, oil, gas …  
• or providing for the sale or other disposition of the production or 

products of such mineral resources.  
 

All six of the Tribe’s expert witnesses provided testimony and/or written reports that 

explain why Becker’s contract falls within the ambit of 25 U.S.C. § 2102(a).60  At 

                                                           
60 Aplt. App. VII, 1344-60 (Wozniak Decl. & Rep.); VII, 1393-1412 (Thomas Decl. 
& Rep.); VIII, 1453-90 (Gambrell Resume & Depo.); VIII, 1491-1537 (Skibine 
Resume & Depo.); VIII, 1538-87 (Miller Resume & Depo.).  See also the Tribe’s 
Opening Brief in appeal no. 18-4013, pp. 55-56, and citations to the appendix in that 
appeal. 
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the hearing on 2/28/2018, Attorney Pilar Thomas—former Deputy Solicitor for 

Indian Affairs at the U. S. Department of Interior, and former Deputy Director of the 

Office of Indian Energy Policy and Programs at the U. S. Department of Energy—

testified in pertinent part: 

Tribe’s Attorney  Ms. Thomas, in your opinion is there any part of Mr. 
Becker’s agreement that’s subject to the IMDA? 

 
Pilar Thomas          The whole agreement is subject to the IMDA.  The agreement 

itself specifically calls for Mr. Becker to participate in the 
development of the Tribe’s mineral estate.  It calls for him to 
manage that development, to manage the Tribe’s mineral 
development program as through the—through the 
establishment of a Tribal mineral development program in the 
tribal government.  It requires him to supervise oil and gas 
development, possibly even operations, and it appoints him 
as a—through a specific position created in the government 
in managing that department.  So the whole contract, the 
purpose of the contract, is to create a position to develop the 
Tribe’s mineral interests.  And then he is compensated for 
actions related solely to the development and operation of the 
Tribe’s mineral interests.61 

 
In fact, Becker’s own admissions make clear that his contract falls within the ambit 

of § 2102(a).  In his written proposal for employment with the Tribe, Becker solicited 

a two percent participation interest in the NOSR 2 and Brundage Canyon oil and gas 

development programs on tribal lands.62 The Tribe’s oil and gas expert, Michael 

Wozniak, testified that in the oil and gas industry a “participation plan” refers to the 

                                                           
61 Aplt. App. XV, 3151:12-3152:4. 
62 Aplt. App. VI, 1032-34. 
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right of an individual to “participate in one form or another in the drilling and 

completion and proceeds of oil and gas operations.”63  Mr. Wozniak’s written report 

defined a “net revenue interest”—the very term used in the Becker contract—as “[a] 

share of production from oil and gas wells after all burdens, such as royalty and 

overriding royalty, have been deducted.”64  Accord 8 Williams & Meyers Oil and 

Gas Law, 651 (1995) (defining a net revenue interest as a “share of production after 

satisfaction of all royalty, overriding royalty, oil payments or other nonoperating 

interests.”).65  

 Thus, the Becker contract is void ab initio under IMDA for lack of federal 

approval.  The Becker contract is also void ab initio under the NIA, 25 U.S.C. § 177, 

for the reasons explained by the Tribe’s experts at the 2/28/2018 hearing and in the 

evidentiary materials that were submitted as part of the Tribe’s summary judgment 

motion.66   

 Finally, the Becker contract is void ab initio under the Tribe’s constitution 

and corporate charter for the reasons cited by the Ute Indian Tribal Court in its 

                                                           
63 Aplt. App. XV, 3132:6-9. 
64 Aplt. App. VII, 1359, 1352-60. 
65 Aplt. App. VII, 1363-65.  
66 See fn. 60; also Aplt. App. V, 0853, 0940-946; VI, 0948-1196; VII, 1204-1421; 
VIII, 1453-1601. 
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Opinion and Order of February 28, 2018 (as well as the grounds advanced in the 

Tribe’s summary judgement motion in this case).67   

f. The District Court Erred in Summarily Dismissing the Testimony and 
Reports of the Tribe’s Six Expert Witnesses and in its Erroneous 
Interpretation of Federal Statutes.   
 

The district court summarily rejected the testimony and reports of the Tribe’s 

six expert witnesses.  The court did so because it considered the experts’ testimony 

and reports to constitute “legal argument”—not “facts.”68  The district court is 

wrong.  The experts’ testimony, declarations, and reports constitute admissible 

evidence under Rules 702 and 704 of the Federal Rules of Evidence, and this 

evidence should have been treated as “evidence,” not rejected out of hand as legal 

argument.   

The district court further erred in failing to construe the federal statutes 

involved in this case under the “Indian law canons of construction.”  As explained 

by the Supreme Court, “[w]hen we are faced with … two possible constructions [of 

a statute] our choice between them must be dictated by a principle deeply rooted in 

this Court’s Indian jurisprudence:  ‘Statutes are to be construed liberally in favor the 

Indians, with ambiguous provisions interpreted to their benefit.’”  Cty. of Yakima v. 

Confederated Bands of the Yakima Indian Nation, 502 U.S. 251, 269 (1992) (quoting 

                                                           
67 Aplt. App. XVI, 3334; V, 0853-96. 
68 Aplt. App. XVI, 3242, Mem. Decision and Order in 2:16-cv-579, p. 44. 
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Montana v. Blackfeet Tribe, 471 U.S. 759, 767-68 (1985)).  See also Ramah Navajo 

Sch. Bd. v. Bureau of Revenue, 458 U.S. 832, 846 (1982); see generally Cohen’s 

Handbook, § 2.02.   

Instead of applying the Indian canons of construction, the district court crafted 

what is best described as an “anti-Indian” canon of construction.  For example, the 

district court interpreted IMDA to apply only to royalty (or non-operating) interests 

in tribal minerals.  The court stated that the Tribe’s revenue from its working 

interests in tribal minerals “are not trust property,”69 and stated further—without 

citation to any authority—that federal approval is only required for “the payment of 

specified bonus, royalty, throughput [easement], and similar payments.”70  The 

district court then made one astonishingly incorrect conclusion after another, saying, 

for instance: 

Significantly, when trust property is not pledged as security for the 
costs of future production, revenue from “working interests” is thus not 
revenue from trust property or otherwise a restricted interest that 
requires secretarial approval.  See id. [IMDA] § 2105.71 
 

The only authority the district court cited for this statement was section 2105 of 

IMDA.  However, 25 U.S.C. § 2105 says nothing to that effect.  Section 2105 says 

simply: 

                                                           
69 Aplt. App. XVI, 3295, Mem. Decision and Order in 2:16-cv-579, p. 54. 
70 Id., p. 56; Aplt. App. XVI, 3297. 
71 Id., p. 57; Aplt. App. XVI, 3298. 
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Nothing in this chapter shall affect, nor shall any Minerals Agreement 
approved pursuant to this chapter be subject to or limited by, sections 
396a to 396g of this title, or any other law authorizing the development 
or disposition of the mineral resources of an Indian or Indian tribe. 
 

The reference to “sections 396a to 396g” is a reference to the 1938 Indian Mineral 

Leasing Act (“IMLA”), 25 U.S.C. §§ 396a-396g.  However, there is nothing in 

IMLA that supports the district court’s conclusions.72  In fact, IMDA was enacted in 

order to supplement IMLA.  The legislative history of IMDA is preserved in Senate 

Report 97-472 and House Report 97-746, both of which were included as exhibits 

to the Tribe’s summary judgment motion.  Congress enacted IMDA in order to 

“further the policy of [Indian] self-determination and … to maximize the financial 

return tribes can expect for their valuable mineral resources.”73  Before IMDA was 

enacted, tribes were limited to developing their mineral interests through leasing 

agreements authorized by IMLA.74  To remedy this limitation, Congress enacted 

IMDA in order to grant Indian tribes flexibility to enter into “various kinds” of 

agreements for the “development and disposition of their energy and non-energy 

mineral resources.”75  Under the statute’s express language, IMDA agreements can 

                                                           
72 Before IMDA was enacted in 1982, tribes were limited to developing their mineral 
assets through leasing agreements authorized by the IMLA.  See Aplt. App. VII, 
1367-69.   
73 Senate Rep. 97-472, Aplt. App. VII, 1368.   
74 Id. at 1369; H.R. Rep. 97-746, Aplt. App. VII, 1379-80.   
75 Id. at 1379. 
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span a broad spectrum, ranging from “joint venture” and “production sharing” 

agreements to “service” and “managerial” agreements, and “any other” agreements 

involving the “exploration,” “development,” or “the sale or other disposition” of the 

“production or products of such [Indian] mineral resources.”  25 U.S.C. § 2102(a).   

Senate Report 97-472 explained that the “permissible agreements” authorized 

by IMDA may be “more clearly identified by the use of terms commonly used in the 

parlance of the mining industry”—for instance, as here, by the use of the terms 

“participation plan” and “net revenue interest” in the Becker contract.76  Congress’ 

intent under IMDA is to allow tribes to “realize a greater return” from their mineral 

resources by enabling them to enter into “innovative, flexible business 

arrangements.”  However, that flexibility is expressly condition upon the approval 

of the Secretary of Interior.  And in order to approve an IMDA agreement, the 

Secretary must find that the agreement is in the tribe’s “best interest.”  25 U.S.C. §§ 

2102(b), 2103(b).  Without federal approval, there is no enforceable IMDA 

agreement.  Quantum Exploration, Inc. v. Clark, 780 F.2d 1457, 1459-60 (9th Cir. 

1986).  

                                                           
76 Id. at 1371; see also M. Wozniak glossary of oil and gas terms, Aplt. App. VII, 
1359-60.   
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 The district court’s cribbed construction of IMDA effectively vitiates the 

entire purpose of IMDA.  The Oil and Gas Handbook published by the United States 

Internal Revenue Service states that: 

Basically, there are two types of interests in oil and gas properties, 
operating and nonoperating.  The most common types of interests are 
also described as working interests and royalty interests.77   
   

The district court’s ruling would limit IMDA’s application to nonoperating—or 

IMLA-type contracts—contracts for “the payment of specified bonus, royalty … and 

similar payments.”  That interpretation of course renders IMDA superfluous since 

IMLA already authorizes and governs agreements for nonoperating interests in 

oil/gas properties.  Further, IMDA states expressly that it applies to “any” 

agreements for the “exploration,” “development,” or “the sale or other disposition” 

of the “production or products of such [Indian] mineral resources.  IMDA expressly 

includes “joint venture,” “operating,” and “production sharing” agreements—

agreements that deal exclusively with the operational or “working interest” in oil 

and gas properties.  25 U.S.C. § 2102(a).  Further, Senate Report 97-472 emphasized 

that the “Secretary’s trust responsibility … remain[s] intact” for all types of 

agreements authorized by IMDA.78  Thus, not only does the district court’s cribbed 

                                                           
77 Internal Revenue Service Oil and Gas Handbook, 4.41.1.3 (Production and 
Operation of Oil and Gas Properties) available online at 
https://www.irs.gov/irm/part4/irm_04-041-001 (last visited on 7/16/2018). 
78 Aplt. App. VII, 1371. 
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construction contravene the entire raison d’être of IMDA, but the court’s 

interpretation is also plainly absurd.  See Griffin v. Ocean Contractors, Inc., 458 

U.S. 564, 574 (1982) (noting “that interpretations of a statute which would produce 

absurd results are to be avoided”).  

g. The District Court Erred in Denying the Tribe’s Motion to Strike 
Becker’s Post-Hearing Supplementation of the Record.   
 

The Tenth Circuit may wonder where the district court got the idea that the 

tribe’s working interest in its tribal minerals is not subject to IMDA and the NIA.  

The Tribe believes the idea comes from inadmissible evidence, specifically from 

Becker’s post-hearing, self-serving declaration and other inadmissible evidence 

which the Tribe moved to strike.79   

In advance of the evidentiary hearing on 2/28/2018 (in case number 579), the 

district court had issued a scheduling order that imposed deadlines on the parties’ 

pre-hearing submission of evidence.80  Then, at the 2/28/2018 hearing, Becker and 

Judge Lawrence both declined the opportunity to present any evidence.81  Nearly 

one month later, however, Becker moved to supplement the record with more than 

100 pages of documentary and testimonial materials including his own declaration 

and a declaration by his designated expert, Kelly Williams (against whom the Tribe 

                                                           
79 Aplt. App. XII, 2709 (in appeal no. 18-4013). 
80 Aplt. App. VII, 1563 (appeal no. 18-4013). 
81 Aplt. App. XV, 3167:11-17; 3172:7-23. 
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had filed a motion in limine82).83  Becker’s declaration is full of hearsay and 

inadmissible “legal opinions,” such as Becker’s opinion that “[t]he Secretary [of 

Interior] approved the … creation of a royalty interest [trust asset] and a working 

interest to the [lessee] oil and gas company [non-trust asset].”84   Becker, who has 

neither a college degree nor a law degree,85 does not possess the education, training 

or expertise to be qualified as an expert on Indian “trust” and “non-trust” property.  

Moreover, Becker and his attorney never notified the Tribe of their intent to have 

Becker testify as a “legal expert,” and of course, Becker himself declined the 

opportunity to testify at the 2/28/2018 hearing, at which time the Tribe could have 

(i) challenged Becker’s lack of qualifications, and/or his proffered expert opinions, 

and/or (ii) cross-examined him.  The Tribe thus moved to strike Becker’s belated 

and obviously inadmissible evidentiary submissions.   

The district court denied the Tribe’s motion to strike, saying the motion was 

“moot” because the court had not considered the Becker declaration and other 

materials.86  The Tribe frankly does not believe the district court.  After all, it is 

Becker who, in his declaration, posits that Indian ownership interests in oil and gas 

                                                           
82 Aplt. App. XI, 2151 (appeal no. 18-4013).  
83 Aplt. App. XII, 2683 (appeal no. 18-4013). 
84 Aplt. App. VI, 1108:11-20. 
85 Aplt. App. XII, 2570 (appeal no. 18-4013).  
86 Aplt. App. XVI, 3249, Mem. Dec., 2:16-cv-00579, Dkt. 136, p. 8 n. 6. 
 

Appellate Case: 18-4072     Document: 010110023721     Date Filed: 07/16/2018     Page: 51     



45 
 

properties can be segregated into “trust” and “non-trust” categories.  And it is 

Becker’s completely unfounded assertion that the district court adopted and used to 

deny the Tribe’s summary judgment motion.  Therefore, instead of denying the 

Tribe’s motion to strike as “moot,” the district court should have stricken Becker’s 

belated evidentiary submissions on the ground that the tardy submission was 

inadmissible and violated the Tribe’s right to constitutional due process.   

B. The District Court is Bound by the Tribal Court’s Determination 
that the Becker Contract is Void Ab Initio Under the Ute Tribe’s 
Constitution and Corporate Charter.  

 
  The tribal court held that “[w]ithout the requisite approval the IC Agreement 

is void and unenforceable under [the Tribe’s constitution and corporate charter.]”  

Aplt. App. CVI, 3334, February 28, 2018 Opinion and Order, 12-13. That holding 

is binding upon  federal courts.  Talton v. Mayes, 163 U.S. 376, 385 (1896) (emphasis 

added).  Therefore, the district court erred in sua sponte relitigating this issue for a 

contrary ruling in the federal courts.   

C. The District Court Had No Authority to Sua Sponte Dismiss the 
Tribe in its Capacity as a Federal Corporation as a Party to Both 
Mr. Becker’s Complaint and the Tribe’s Counter-complaint and 
Third-Party Complaint. 

 
  While the standard of review for a decision on a motion to amend the 

pleadings is abuse of discretion, Minter v. Prime Equip. Co., 451 F.3d at 1204, infra, 
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there was no motion to amend the pleadings to dismiss the Tribe in its capacity as a 

federal corporation.  The district court sua sponte ordered dismissal.   

Fed. R. Civ. P. 15 states that in order to amend a complaint a party must file 

both a motion and the proposed amended complaint.  Here, Becker sued four distinct 

defendants: the Ute Indian Tribe, a federally-recognized tribe; the Ute Indian Tribe, 

a Section 17 federal corporation; the Ute Indian Tribe Business Committee; and Ute 

Holdings LLC.  By its memorandum decision and order, the district court sua sponte 

dismissed the Ute Holdings LLC as defendants and counter and third-party claimants 

in this case.87  No party requested such relief pursuant to Fed. R. Civ. P. 15 and Rule 

15 does not permit a court to dismiss parties sua sponte.  

The Tribe asks the Court to reverse this ruling and order the Tribe in its 

capacity as a federal corporation be restored as a party to Becker’s complaint and 

the Tribe’s counter-complaint and third-party complaint.    

D. The District Court Erred in Denying the Tribe’s Motion to Amend 
its Counter-complaint to Dismiss the Tribe’s Tort Claims Against 
Becker. 
    

“[T]he grant of leave to amend the pleadings pursuant to Rule 15(a) is within 

the discretion of the trial court, and we will not reverse the court’s decision absent 

an abuse of discretion.”  Minter v. Prime Equip. Co., 451 F.3d 1196, 1204 (10th Cir. 

2006) (internal quotations and citations omitted).  Fed. R. Civ. P. 15(a)(2) provides 

                                                           
87 Aplt. App. XIV, 2958, ¶ 2.   

Appellate Case: 18-4072     Document: 010110023721     Date Filed: 07/16/2018     Page: 53     



47 
 

leave to amend should be freely given "when justice so requires."  Fed. R. Civ. P. 

15(a)(2).  On March 19, 2018, the Tribe filed an unopposed motion to amend 

counterclaim to drop counts IV and V.  Aplt. App. XII, 2475.  Count IV alleged a 

claim under 42 U.S.C. § 1983 – a claim rejected by the district court in 2016 and 

affirmed by the Tenth Circuit.  Becker v. Ute Indian Tribe, 868 F.3d at 1205-1206.  

Count V alleges a common law claim for damages against Becker.  The claim does 

not call within federal question jurisdiction under 28 U.S.C. § 1331, but rather would 

have to be decided under 28 U.S.C. § 1267, supplemental jurisdiction.  Moreover, 

the Tribe is pursuing count V in the Ute Indian Tribal Court.   

 Becker, through counsel, advised the Tribe that he has no objection to the 

Tribe’s proposed amendment.  The motion to amend was not sought for undue delay, 

dilatory motive, nor would it be unduly prejudicial to Becker and the district court 

made no such determination.  Instead, the district court simply denied the motion 

without explanation and abused its discretion in doing so.  

III. THE DISTRICT COURT ERRED IN DENYING THE TRIBE’S 
MOTION FOR SUMMARY JUDGMENT ON GROUNDS OF 
FEDERAL PREEMPTION, INFRINGEMENT OF TRIBAL 
SOVEREIGNTY, AND LACK OF STATE COURT 
JURISDICTION. 88   

 

                                                           
88 Aplt. App. XIV, 2958, ¶ 3.  
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The Tribe filed identical motions for injunctive relief in both of the federal 

court suits on grounds of federal preemption, infringement on tribal sovereignty, and 

lack of state court subject-matter jurisdiction.89  The district court denied the Tribe’s 

motions in both cases.90  Consequently, this issue is identical to Issue I under the 

Tribe’s Opening Brief in the companion appeal, number 18-4013.  To avoid 

unnecessary duplication, the Tribe adopts and incorporates herein the arguments and 

authorities the Tribe cited in its opening brief in 18-4013, and asks the Court to 

resolve the same issue in this appeal based on those arguments and authorities.    

IV. THE DISTRICT COURT ERRED IN DENYING THE TRIBE’S 
MOTION FOR SANCTIONS AND IN DENYING THE TRIBE’S 
MOTION FOR A PROTECTIVE ORDER TO PROHIBIT THE 
DEPOSITION OF A FORMER TRIBAL OFFICER. 
 

  “The trial court’s factual findings regarding the conduct of attorneys will not 

be disturbed unless there is no reasonable basis to support those conclusions.  We 

review de novo the trial court’s interpretation of the applicable rules of professional 

responsibility and the trial court’s interpretation of a statute.”  Butler v. Biocore Med. 

                                                           
89 Dkt. No. 52 in case number 2:16-cv-579, and Dkt. No. 73 in case number 2:16-cv-
00958. 
90 The district court inexplicably denied summary judgment in case number 2:16-cv-
958, but reserved judgment on summary judgment in case number 2:16-cv-579.  In 
any event, the Tribe is asking the Tenth Circuit to resolve the Tribe’s entitlement to 
permanent injunctive relief as part of the appeals in both cases. 
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Techs. Inc., 348 F.3d 1163, 1169 (10th Cir. 2003) (citing Weeks v. Indep. Sch. Dist., 

230 F.2d 1201, 1207 (10th Cir. 2000)).   

On April 26, 2018, the Tribe filed a motion for sanctions against Becker’s 

attorney based on “the deliberate and disparaging representations” presented by 

Becker, through legal counsel, to the district court.  The Tribe sought sanctions under 

both the Utah Rules of Professional Conduct 8.2 (prohibits the lawyer from 

“mak[ing] a public statement that a lawyer knows to be false or with reckless 

disregard as to its truth or falsity concerning the qualifications or integrity of a judge, 

adjudicatory officer[.]”) and 8.4(d) (prohibiting the lawyer from knowingly 

manifests by words or conduct bias or prejudice based upon race, sex, religion, 

national origin, disability, age, sexual orientation or socioeconomic status) and the 

Utah Standards of Professionalism and Civility 14-0301 (lawyers shall not attribute 

to other counsel or the court, improper motives, purpose or conduct).  Becker and 

his attorney expressed “grave concern about the fairness and even basic integrity of 

the Tribe’s Tribal Court.”91  Becker went so far as to imply the tribal court Judge 

was “specifically selected for the task” and “[w]hatever else can be said about the 

Tribe’s Tribal Court (not much of which is favorable), it is certainly not the tribunal 

able to ‘command jurisdiction of the widest array of [legal] theories.’”92  In another 

                                                           
91 Aplt. App. XX, 4125, 4137. 
92 Aplt. App. XX, 4140 
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paper filed with the district court, Becker asserts that “the fairness and even basic 

integrity of the Tribal Court process appears to be in doubt.”93  Becker and his 

attorney’s disparaging conduct was on display in the state court as well when 

Becker’s legal counsel stated: “The way we know that is, this is a valid contract 

under State law, inconsistently, they’re saying that under Tribal law, we get to say 

we had our fingers crossed, it was a bad day or its not $10,000 or something like that 

--.”94   

 Becker did not respond to the Tribe’s motion.  The district court denied the 

Tribe’s motion and admonished all parties to adjust their tone and ordered counsel 

to certify that they have re-read the Utah Rules of Professional Conduct and the Utah 

Standards of Professionalism and Civility.95  There is “no reasonable basis to 

support” the district court’s conclusions.  The district court wholly ignored the 

conduct of Becker and his attorney and did not cite a single offending instance by 

the Tribe or its counsel, yet all attorneys were admonished and ordered to submit the 

certification.  The Tribe asks the Tenth Circuit to review the denial of the Tribe’s 

motion for sanctions and reverse the district court’s denial.  

                                                           
93 Aplt. App. XII, 2462.    
94 Aplt. App. XIII, 2604.     
95 Aplt. App. XV, 3008-09.    
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The Tenth Circuit reviews a district court’s decision regarding a protective 

order for an abuse of discretion.  Price v. Cochran, 66 Fed. Appx. 781, 786 (10th 

Cir. 2003).  However, determining whether an entity shares an Indian nation’s 

sovereign immunity involves a mixed question of law and fact.  Sommerlott v. 

Cherokee Nation Distribs., 686 F.3d 1144, 1148 (10th Cir. 2012).  "A finding is 

clearly erroneous when although there is evidence to support it, the reviewing court 

on the entire evidence is left with the definite and firm conviction that a mistake has 

been committed." Rio Grande Silvery Minnow (Hybognathus amarus) v. Bureau of 

Reclamation, 599 F.3d 1165, 1175 (10th Cir. 2010) (quotations omitted). 

  The district court denied the Tribe’s emergency motion for protective order96 

against the deposition of a former tribal officer because the district court found it 

substantially likely that the tribal parties have waived sovereign immunity.  Aplt. 

App. XIV, 2958, ¶ 7, Memorandum Decision and Order, 5.  The error in the district 

court’s determination is that it ignores the Tribal Court’s Opinion and Order wherein 

the tribal court concludes that the Tribe did not waive its sovereign immunity.  Aplt. 

App. XVI, 3338-42, February 28, 2018 Tribal Court Opinion and Order, 9.  Together 

with the arguments contained, supra, the district court’s denial of the protective 

order is clearly erroneous.   

CONCLUSION 

                                                           
96 Aplt. App. XII, 2494.  
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  The Tribe respectfully request the Tenth Circuit reverse the district court’s 

4/30/2018 Memorandum Decision and Order in its entirety based on the facts and 

authorities cited herein.  The Tribe expressly asks the Tenth Circuit to reverse the 

district court’s denial of the Tribe’s motions for a permanent injunction against the 

continued prosecution of the Becker suit in state court.  The Tribe further asks the 

Tenth Circuit to direct the district court to allow for the exhaustion of tribal court 

remedies and if the district court reviews the jurisdiction of the tribal court following 

that exhaustion, to limit its review to a determination of whether the tribal court 

exceeded the bounds of any federally imposed limitation on its jurisdiction.  

STATEMENT ON ORAL ARGUMENT 

  The Tribe respectfully requests oral argument.  The issues presented in these 

consolidated appeals and Case No. 18-4013 are important and oral argument would 

assist the Court in resolving these appeals.  

 Respectfully submitted this 16th day of July, 2018.  

FREDERICKS PEEBLES & MORGAN LLP 
 
By:   /s/ Thomasina Real Bird      

Thomasina Real Bird 
Frances C. Bassett 
Thomas W. Fredericks 
Jeremy J. Patterson 
1900 Plaza Drive 
Louisville, Colorado  80027 
Telephone:  303-673-9600 
Facsimile:  303-673-9155/9839 
Email Address: trealbird@ndnlaw.com 
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