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STATEMENT OF THE ISSUES 

I. Whether Appellant Met His Burden to Prove That the District Court Lacked 

Subject Matter Jurisdiction in This Case. 

II. Whether, In the Alternative, The District Court Should Retain Concurrent 

Jurisdiction Over This Action.   
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STATEMENT OF THE CASE 

[¶1] This action arises out of an accident that occurred on County Road 43 in Rolette 

County on the evening of December 26, 2016.  Appellee Lawrence Lavallie (hereinafter 

“Lavallie”) was driving his snowmobile on County Road 43 and Defendant Charette 

(hereinafter “Charette”) was driving a distance behind him.  At some point, Lavallie came 

upon a tractor, operated by Appellant Lorne Jay (hereinafter “Jay”), stopped in the middle 

of road and without any lights.    Lavallie stopped before Jay’s tractor in an effort to waive 

Jay off of the road.  Unfortunately, Jay did not leave the road and Charette was unable to 

stop, striking Lavallie and causing him serious injuries, including the loss of his leg.  The 

lawsuit was brought in order to determine the liability of each defendant.  

[¶2] Lavallie brought this action before the Northeast District Court. In response, Jay 

did not file an answer, but instead, filed a Motion to Dismiss. Charette never appeared in 

this action.   

[¶3] A bench trail was held on June 4, 2019, where the District Court found Jay to be 

50% at fault for Lavaille’s injuries. Lavallie and Jay were both found to be 25% at fault. 

Judgment against Jay was entered in the amount of $946,421.76.  

[¶4] On December 23, 2019, Jay filed an appeal. On June 2, 2020 this Court held oral 

arguments. Soon after, on June 29, 2020, this Court issued its opinion that remanded this 

case to District Court to address factual questions relating to the District Court’s subject 

matter jurisdiction.   

[¶5] The first evidentiary hearing (post appeal) was held on August 10, 2020, for the 

limited purpose of receiving evidence as to the issue of subject matter jurisdiction. At the 
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conclusion of the hearing Jay requested a continuance to allow him more time to obtain 

evidence. The District Court granted the request for continuance over objection from 

Plaintiff. On September 10, 2020, a mere four days before the second evidentiary hearing, 

Jay filed a further request for another continuance, and the District Court denied the request 

and held the second evidentiary hearing on September 14, 2020.   

[¶6] On February 10, 2021, the District Court issued it Supplemental Findings of Fact 

and Conclusion of Law holding that Defendant Jay failed to present evidence to establish 

that the District Court lacked subject matter jurisdiction.  

[¶7] Defendant Jay now appeals the District Court’s ruling.    

STANDARD OF REVIEW 

[¶8] A district court’s decision on subject-matter jurisdiction is reviewed under the 

clearly erroneous standard, as it involves findings of fact. Lavallie v. Lavallie, 2015 ND 

69, ¶ 7, 861 N.W.2d 164, 166. Any conclusion of law is reviewed de novo. Id. In reviewing 

the District Court’s finding of facts, the North Dakota Supreme Court standard for 

reviewing an appeal is well-established: 

In an appeal from a bench trial, the trial court's findings of fact are reviewed 

under the clearly erroneous standard of N.D.R.Civ.P. 52(a) and its 

conclusions of law are fully reviewable. Fargo Foods, Inc., v. Bernabucci, 

1999 ND 120, ¶ 10, 596 N.W.2d 38. A finding of fact is clearly erroneous 

if it is induced by an erroneous view of the law, if there is no evidence to 

support it, or if, after reviewing all the evidence, we are left with a definite 

and firm conviction a mistake has been made. Moen v. Thomas, 2001 ND 

95, ¶ 19, 627 N.W.2d 146. "In a bench trial, the trial court is 'the determiner 

of credibility issues and we do not second-guess the trial court on its 

credibility determinations.'" Id. at ¶ 20. 

Fladeland v. Gudbranson, 2004 ND 118, ¶ 7, 681 N.W.2d 431. 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=4b937dea-f171-400c-8ed3-817a1820cddd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A597G-1NJ1-F04H-M000-00000-00&pdpinpoint=PAGE_P7_3340&pdcontentcomponentid=9118&pddoctitle=Brash+v.+Gulleson%2C+2013+ND+156%2C+%C2%B6+7%2C+835+N.W.2d+798&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=9s39k&prid=70bfca25-0c4e-42bc-b988-cf6854b4eece
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=13696b5b-71d7-4621-b917-73d8f50cd846&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3WVK-4R30-0039-41BX-00000-00&pdpinpoint=PAGE_P10_3340&pdcontentcomponentid=9118&pddoctitle=Fargo+Foods%2C+Inc.%2C+v.+Bernabucci%2C+1999+ND+120%2C+%C2%B6+10%2C+596+N.W.2d+38&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=9s39k&prid=4b937dea-f171-400c-8ed3-817a1820cddd
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=13696b5b-71d7-4621-b917-73d8f50cd846&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3WVK-4R30-0039-41BX-00000-00&pdpinpoint=PAGE_P10_3340&pdcontentcomponentid=9118&pddoctitle=Fargo+Foods%2C+Inc.%2C+v.+Bernabucci%2C+1999+ND+120%2C+%C2%B6+10%2C+596+N.W.2d+38&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=9s39k&prid=4b937dea-f171-400c-8ed3-817a1820cddd
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=4b937dea-f171-400c-8ed3-817a1820cddd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A597G-1NJ1-F04H-M000-00000-00&pdpinpoint=PAGE_P7_3340&pdcontentcomponentid=9118&pddoctitle=Brash+v.+Gulleson%2C+2013+ND+156%2C+%C2%B6+7%2C+835+N.W.2d+798&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=9s39k&prid=70bfca25-0c4e-42bc-b988-cf6854b4eece
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=4b937dea-f171-400c-8ed3-817a1820cddd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A597G-1NJ1-F04H-M000-00000-00&pdpinpoint=PAGE_P7_3340&pdcontentcomponentid=9118&pddoctitle=Brash+v.+Gulleson%2C+2013+ND+156%2C+%C2%B6+7%2C+835+N.W.2d+798&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=9s39k&prid=70bfca25-0c4e-42bc-b988-cf6854b4eece
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=4b937dea-f171-400c-8ed3-817a1820cddd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A597G-1NJ1-F04H-M000-00000-00&pdpinpoint=PAGE_P7_3340&pdcontentcomponentid=9118&pddoctitle=Brash+v.+Gulleson%2C+2013+ND+156%2C+%C2%B6+7%2C+835+N.W.2d+798&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=9s39k&prid=70bfca25-0c4e-42bc-b988-cf6854b4eece
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=4b937dea-f171-400c-8ed3-817a1820cddd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A597G-1NJ1-F04H-M000-00000-00&pdpinpoint=PAGE_P7_3340&pdcontentcomponentid=9118&pddoctitle=Brash+v.+Gulleson%2C+2013+ND+156%2C+%C2%B6+7%2C+835+N.W.2d+798&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=9s39k&prid=70bfca25-0c4e-42bc-b988-cf6854b4eece
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STATEMENT OF THE FACTS 

[¶9] This lawsuit involves an accident that occurred on County Road 43, in Rolette 

County, on December 26, 2016.  All evidence in the record shows that County Road 43 is 

located outside the external boundaries of the Turtle Mountain Reservation. App. p. 7; Dist. 

Ct. No. 40-2018-cv-50, Index # 8, 9, 23. The incident occurred well after sunset on an 

evening that was dark and stormy, with wind-driven snow.  FOF ¶ 4, App. p. 10; Tr. Tscpt 

p. 70, 78-79, App. p. 22, 30-31. Just before the accident, Lavallie was traveling on his 

snowmobile on County Road 43, a road that runs directly in front of Jay's residence. FOF 

¶ 4, App. p. 9-10; Tr. Tscpt p. 69-71, 139-140, App. p. 21-23, 32-33. Charette was 

following Lavallie on the same roadway, driving his suburban some distance behind.  FOF 

¶ 4, App. p. 10; Tr. Tscpt p. 71-72, App. p. 23-24.  

[¶10] As Lavallie was travelling down the roadway, he came upon a tractor, operated by 

Jay, in the middle of the road.  FOF ¶ 4, App. p. 10; Tr. Tcspt p. 71, 73, App. p. 23, 25.  

The tractor had no lights and no reflective devices.  Id. Jay acknowledged that, at the time 

of the accident, he was blowing snow to clear his driveway and, obviously, the flying snow 

further impaired visibility at the scene. FOF ¶ 6, App. p. 10; Tr. Tcspt p. 139, App. p. 32.  

[¶11] Fortunately, Lavallie was able to see Jay’s tractor and stopped his snowmobile short 

of the tractor. FOF ¶ 4, App. p. 10; Tr. Tcspt p. 71, App. p. 23. The situation concerned 

Lavallie as he was not sure that Charette would be able to stop in time to avoid a collision.  

FOF ¶ 4, App. p. 10; Tr. Tcspt p. 71-72, 75-76, App. p. 23-24, 27-28.  In an effort to avoid 

a calamity, Lavallie stood up on his snowmobile and tried to get Jay's attention. FOF ¶ 4, 

App. p. 10; Tr. Tscpt p. 72, 77, App. p. 24, 29.  Unfortunately, Jay did not see Lavallie and 

he remained on the roadway. FOF ¶ 6, App. p. 10; Tr. Tscpt p. 72, 77, App. p. 24, 29.  After 
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the accident, Charette told Lavallie that he had been unable to stop his vehicle so he 

attempted to drive between Lavallie’s snowmobile and Jay's tractor.  FOF ¶ 5, App. p. 10; 

Tr. Tscpt p. 79, App. p. 31.  Unfortunately, rather than going between the vehicles, Charette 

struck Lavallie on the snowmobile, causing very significant injuries to Lavallie’s right leg, 

which ultimately required amputation.  FOF ¶ 7, App. p. 11; Tr. Tscpt p. 79. App. p. 31; 

Tr Tscpt p. 90, 92-93. 

LAW AND ARGUMENT  

I. Appellant Failed to Meet His Burden of Proving the District Court Lacked 

Subject Matter Jurisdiction.  

 

[¶12] This case was remanded for the District Court to make factual findings on whether 

the parties to this case of action were enrolled members of the Turtle Mountain Band of 

Chippewa Indians and whether the accident occurred on land held in trust for the Turtle 

Mountain Band of Chippewa Indians (“the Tribe”). See Doc #96 at ¶ 11. In its ruling, this 

Court stated the Appellant “bears the burden of proving the District Court lacks subject 

matter jurisdiction.” Id. at ¶ 7. Jay was tasked with proving: 1) all parties to this cause of 

action were enrolled members of the same tribe, and 2) the accident occurred on land held 

in trust for the Tribe. Id. at ¶ 11 (Emphasis added). Jay, unequivocally, failed to meet his 

burden.  

[¶13] After two hearings, Jay failed to provide any evidence regarding Lavallie’s 

enrollment status in the Tribe. Additionally, Jay failed to provide any evidence regarding 

Charette’s enrolled membership status in the Tribe. Jay may not, after almost three years, 

credibly argue he was given a limited amount of time to prove Lavallie and Charette are 

enrolled members of the Tribe. This District Court’s findings of fact should not be 

disturbed in this action and the judgement should be upheld.   
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A. Appellant Failed to Present Evidence of the Parties Enrolled Member Status.  

 

[¶14] Two separate evidentiary hearings were held for the sole purpose of allowing Jay 

to provide the District Court with evidence regarding subject matter jurisdiction. At the 

first evidentiary hearing on August 10, 2020, the only admissible evidence Jay offered was 

testimony that his land is held in trust by the United States. Jay offered two documents into 

evidence, but the District Court rejected those documents due to evidentiary issues. In its 

ruling, though, the District Court held his testimony was enough to establish the location 

of this accident is land held in trust for the Tribe. See Doc. # 111 at ¶6. 1 

[¶15] At the conclusion of the first evidentiary hearing, Jay requested a continuance, to 

allow him additional time and opportunity to gather evidence. Id. at 4. The District Court, 

over Lavallie’s objection, allowed Jay to continue the evidentiary hearing. Id. However, 

just two working days before the second evidentiary hearing, Jay acknowledged that he 

had not marshalled the requisite documents and witnesses, and requested another 

continuance. See Doc #102.  The District Court denied the request for continuance and 

indicated “the Defendant has not established good cause for an additional continuance.” 

See Doc #105 at ¶ 2, ¶ 3. 

[¶16] At the second evidentiary hearing on September 14, 2020,  

Jay, again, failed to present admissible evidence that the District Court lacked subject 

matter jurisdiction. Jay presented, and the District Court received, Lavallie’s Summons and 

Complaint filed in the Turtle Mountain Tribal Court. In his brief, Jay seems to be under the 

 
1 Lavallie disagrees that Jay’s testimony, by itself, was sufficient to establish that the 

county road is held in trust for the Tribe. 
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impression that the District Court did not receive the Tribal Summons and Complaint into 

evidence. See Supplemental Appellant’s Brief at ¶12, 13, 18. This is incorrect.  

[¶17] The District Court received the Tribal Summons and Complaint into evidence but 

found that the document did not establish the Plaintiff’s enrollment membership status. See 

Doc. # 111 at ¶7-8. The District Court reasoned that the Tribal Complaint was, merely, a 

short and plain statement of the claim showing that the pleader is entitled to relief. 

N.D.R.Civ.P. Rule 8. The Complaint was not signed as a sworn statement, nor was there 

any attestation as to the truth of the information containing within the Complaint. Doc. 

#111 at ¶8. Therefore, the District Court, correctly, held the Summons and Complaint do 

not establish Plaintiff Lavallie’s membership status. Id. at ¶7.   

[¶18] Not only did Jay fail to prove Lavallie’s membership status, the District Court held 

that he, also, failed to establish co-defendant Charette’s membership status. Id. at ¶10. At 

the hearing, Jay testified that co-defendant Charette is an enrolled member but, after 

objection on the grounds of hearsay and speculation, Jay admitted he did not have personal 

knowledge of the status of Defendant Charette. Id. No other evidence was presented 

regarding Charette’s status. 

[¶19] In its prior ruling, this Court tasked Jay with proving: 1) all parties to this cause of 

action were enrolled members of the same Tribe and 2) the accident occurred on land held 

in trust for the Tribe. Id. at ¶ 11. He failed to offer admissible evidence establishing the 

status of two (2) out of the three (3) parties. Therefore, the District Court’s findings of fact 

should not be disturbed.  
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B. Appellant Had Ample Time and Copious Attempts to Prove the District Court 

Lacked Subject Matter Jurisdiction.  

 

[¶20] In his brief, Jay suggests that he did not have ample time to gather and present 

evidence on the issues remanded by this court. Those arguments should be rejected.  

[¶21] First, it should be noted that Jay has always been well aware of the elements he 

needed to prove in order to demonstrate the District Court lacked subject matter 

jurisdiction. That is made clear in his Motion for Dismissal that argues that the District 

Court lacked jurisdiction due to the parties enrollment status with the Tribe and because 

the location of the accident was on land held in trust for the Tribe. See Doc. # 22.  Jay, 

therefore, was aware of the elements he had to demonstrate in order to prove the District 

Court lacked subject matter jurisdiction several years ago. Moreover, Lavallie filed a brief 

in opposition to the motion and one of the arguments in the brief was that Jay had failed to 

present any support on his position. See Doc. #7. Despite that response, Jay never presented 

any, meaningful, additional evidence on the jurisdiction issue. 

[¶22] The District Court, on May 29, 2019, denied the motion to dismiss on procedural 

and substantive grounds. See Doc. # 35. In its order, the District Court cites to State v. B.B., 

2013 ND 242, ¶ 10, 840 N.W.2d 651, 654 (citing Williams v. Lee, 358 U.S. 217, 223 

(1959)) and set out the situations which preclude jurisdiction of a state court; specifically, 

when all parties are members of the same Indian tribe and the claim involves conduct 

occurring on the tribe’s reservation. See Doc. # 35 at ¶ 5.  Despite that, Jay appeared at trial 

on June 4, 2019 without the requisite documents to support his claim the District Court 

lacked subject matter jurisdiction. Then, from that point to the date of his first appeal, Jay 

made no, apparent, effort to gather the evidence. 
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[¶23] Thereafter, this Court, in its opinion dated June 29, 2020, remanded this case back 

to the District Court for the sole purpose of determining if the parties were enrolled 

members of the Tribe and whether the accident occurred on land held in trust for the Tribe. 

See Doc. 96 at ¶ 11. In doing so, this court gave very specific direction to Jay regarding the 

issues that he needed to prove. Despite that, he made no apparent efforts to gather the 

evidence. 

[¶24] Then, the District Court held two separate evidentiary hearings, on September 14, 

2021, and November 6, 2020, for the sole purpose of allowing Jay to present evidence on 

the issue of subject matter jurisdiction.  Again, he failed to present the necessary evidence. 

[¶25] We are less than four months away from the three (3) year anniversary of Jay’s 

motion to dismiss premised on the parties’ enrolled membership status in the Tribe. For 

Jay to argue the District Court allowed him a “limited amount of time” is completely 

without merit. Justice delayed is justice denied. In reality, though, the only party that has 

been unfairly delayed is Lavallie. 

C. Appellant’s Arguments Pertaining to Exhibits Non-Received by the District 

Court Are Moot.   

 

[¶26] In his brief, Jay argues the District Court “committed reversible error” by refusing 

to accept a “Title Status Report” which allegedly proves the land in question is held in trust 

for the Tribe. See Supplemental Appellant’s Brief at ¶ 3, 16; Doc. # 107.  Of note, the 

District Court declined to admit the document because the proffered evidence did not meet 

basic evidentiary standards. See Doc. # 111 at ¶ 5. Notwithstanding non-admission of the 

document, the District Court found that Jay’s testimony regarding the land carried his 

burden of proving the location of the accident is held in trust by the United States for the 
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Tribe. Id. at ¶ 6. Lavallie disagrees with the District Court that testimony from the Jay 

carries his burden of proof. Nevertheless, Jay’s arguments pertaining to the admission or 

non-admission of the “Title Status Report” are moot because the District Court found the 

location of the accident occurred on land held in trust for the Tribe.  

II. The District Court Retains Jurisdiction Regardless of Whether Appellant was 

Able to Prove the Parties were Enrolled Members of the Same Tribe and That 

Accident Occurred on Land Held in Trust for That Tribe.  

 

[¶27] This Court tasked the District Court with determining whether it had subject matter 

jurisdiction over the claims. To meet that burden, Jay had to offer admissible evidence that 

the parties to this cause of action were enrolled members of the Tribe and that the accident 

occurred on trust land. See Doc. # 96 at ¶ 11. As stated above, Jay failed to meet his burden. 

Even if this court disagrees and finds that Jay, somehow, met his burden on the enrolled 

status of the parties, the District Court should still retain jurisdiction over this matter. 

Specifically, under the Infringement Test, the relevant legal test referenced by this Court, 

the District Court should retain concurrent jurisdiction. This conclusion is supported by 

controlling North Dakota case law and by persuasive case law from other courts facing 

very similar jurisdictional facts.   

A. The District Court Retaining Concurrent Jurisdiction Does Not Infringe on 

the Tribe’s Right to Self-Governance.  

 

[¶28] According to controlling North Dakota case law, state courts may have concurrent 

jurisdiction with tribal courts over certain causes of actions involving enrolled tribal 

members.  Roe v. Doe, 2002 ND 136, 649 N.W.2d 566; See also Kelly v. Kelly, 2009 ND 

20, 759 N.W.2d 721.  Of note, in its prior decision, this Court cited favorably to Roe v. 

Doe.  See Doc #96 at ¶ 9. In Roe, the Court ruled that state courts maintain jurisdiction, 

https://advance.lexis.com/api/document/collection/cases/id/46K4-RCP0-0039-425N-00000-00?page=1&reporter=7340&cite=2002%20ND%20136&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4VJ3-7730-TXFV-61XC-00000-00?page=P18&reporter=3340&cite=2009%20ND%2020&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4VJ3-7730-TXFV-61XC-00000-00?page=P18&reporter=3340&cite=2009%20ND%2020&context=1000516
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concurrent with tribal courts, in certain actions even if the parties are all enrolled members. 

See Roe v. Doe, 2002 ND 136, ¶ 30, 649 N.W.2d 566; See also Kelly v. Kelly, 2009 ND 

20, ¶ 18, 759 N.W.2d 721 (District Court erred in determining tribal court had exclusive 

jurisdiction when the District Court retained concurrent jurisdiction with the tribal court); 

See also Maxa v. Yakima Petroleum, 924 P.2d 372, 374-75 (Wash. Ct. App. 1996) (holding 

a state court had concurrent jurisdiction over a contract dispute not clearly arising either on 

or off a reservation).  

[¶29] In order for concurrent jurisdiction to be appropriate, the court must address the 

Infringement test.  According to the Infringement test: 

There are two categories of claims over which the United States Supreme 

Court has held tribal courts have exclusive civil jurisdiction under the 

infringement test. Included in the first category are those claims in which a 

non-Indian asserts a claim against an Indian for conduct occurring on that 

Indian's reservation. See Williams [v. Lee, 358 U.S. 217, 223, 79 S. Ct. 269, 

3 L. Ed. 2d 251 (1959)]. In the second category, are those claims in which 

all the parties are members of the same Indian tribe and the claim involves 

conduct occurring on that tribe's reservation. See Fisher v. District Court, 

424 U.S. 382, 387-89, 96 S. Ct. 943, 47 L. Ed. 2d 106 (1976) (per curiam). 

 

Winer v. Penny Enters., 2004 ND 21, ¶ 11, 674 N.W.2d 9. 

 

[¶30] In this case, the first category is not at issue as Jay is not arguing that a non-Indian 

is making a claim against him – in fact, just the opposite.  Similarly, the second category 

is not applicable because it is undisputed that the accident occurred outside of the external 

boundaries of the reservation.  Therefore, controlling case law dictates that the tribal court 

does not have exclusive jurisdiction. More importantly, this case presents a classic example 

of where concurrent jurisdiction is appropriate. 

https://advance.lexis.com/api/document/collection/cases/id/46K4-RCP0-0039-425N-00000-00?page=1&reporter=7340&cite=2002%20ND%20136&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4VJ3-7730-TXFV-61XC-00000-00?page=P18&reporter=3340&cite=2009%20ND%2020&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4VJ3-7730-TXFV-61XC-00000-00?page=P18&reporter=3340&cite=2009%20ND%2020&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S3J-WVM0-003F-W31B-00000-00?page=767&reporter=3474&cite=83%20Wn.%20App.%20763&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4BK9-J0K0-0039-41NS-00000-00?page=P11&reporter=3340&cite=2004%20ND%2021&context=1000516
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[¶31] Moreover, at the heart of the issue, even if one of the categories of the Infringement 

Test had been met, jurisdiction is only lost if exercising that jurisdiction would infringe on 

the tribal members rights to govern themselves. Here, there is no such infringement. 

[¶32] In examining treatment of the Infringement Test across jurisdictions, it is clear that 

the analysis turns on a careful delineation of the “tribal status of the parties, … the on and 

off-reservation contacts associated with the involved controversy, and the specific 

governmental interest militating for and against state court jurisdiction.” See People ex rel. 

Becerra v. Huber, 244 Cal. Rptr. 3d 79, 88 (Ct. App. 2019). The cases that find state courts 

lack jurisdiction, tend to focus on: 

1. Whether the claims implicate tribal self-governance or membership. Healy 

Lake Vill. v. Mt. McKinley Bank & Healy Lake Traditional Council, 322 P.3d 

866, 875 (Alaska 2014) (dismissal affirmed where issues presented would 

“require the state court to apply tribal law to determine the outcome of a tribal 

election dispute and issues of tribal membership” and thus would ignore case 

law “emphasiz[ing] the need to respect tribal self-governance”);   

2. Ownership of any tribe member’s real property. Gustafson v. Estate of Poitra, 

2011 ND 150, ¶ 7, 800 N.W.2d 842 (declining to exercise jurisdiction over 

property dispute brought by non-Indian against tribal member concerning 

Indian-owned real property located within reservation); and  

3. Domestic relations among tribal members. McKenzie Cty. Soc. Serv. Bd. v. 

C.G., 2001 ND 151, ¶ 15, 633 N.W.2d 157 (declining to exercise jurisdiction 

over action seeking paternity and child support order for child conceived on 

reservation).  

https://advance.lexis.com/api/document/collection/cases/id/5BYD-TKG1-F048-8003-00000-00?page=875&reporter=4933&cite=322%20P.3d%20866&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5BYD-TKG1-F048-8003-00000-00?page=875&reporter=4933&cite=322%20P.3d%20866&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5BYD-TKG1-F048-8003-00000-00?page=875&reporter=4933&cite=322%20P.3d%20866&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/82XJ-JSP1-652N-2025-00000-00?page=P7&reporter=3340&cite=2011%20ND%20150&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/82XJ-JSP1-652N-2025-00000-00?page=P7&reporter=3340&cite=2011%20ND%20150&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/43X8-5F50-0039-4064-00000-00?page=P15&reporter=3340&cite=2001%20ND%20151&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/43X8-5F50-0039-4064-00000-00?page=P15&reporter=3340&cite=2001%20ND%20151&context=1000516
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[¶33] None of these issues are at play in this case. This action does not implicate issues 

of tribal self-governance, ownership of any tribe member’s real property, or domestic 

relations among tribal members.  Therefore, the case law does not support a denial of 

jurisdiction. 

[¶34] Typically, when state courts retain jurisdiction, the focus tends to be on whether: 

1. A tribe member is seeking access to state court. Three Affiliated Tribes of 

Fort Berthold Reservation v. Wold Eng'g, 467 U.S. 138, 148 (1984) (“tribal 

self-government is not impeded when a State allows an Indian to enter its 

court on equal terms with other persons to seek relief against a non-Indian 

concerning a claim arising in Indian country.”) 

2. A tribe member agreed to be sued in state court. Outsource Servs. Mgmt., 

LLC v. Nooksack Bus. Corp., 333 P.3d 380, 384 (Wash. 2014) (upholding 

state court jurisdiction in contract suit against tribal business enterprise 

where contract contained consent to jurisdiction clause and explaining 

“[w]hile [enterprise] is correct that parties cannot confer subject matter 

jurisdiction by agreement or consent, that does not mean we cannot take 

[its] consent into account when determining whether jurisdiction would 

infringe on the tribe's right to self-rule”). 

3. A tribe member engaged in conduct that occurred entirely, or in part, off the 

reservation. State ex rel. Vega v. Medina, 549 N.W.2d 507, 510 (Iowa 1996) 

(exercising jurisdiction over action to establish tribe member's paternity and 

support obligation with respect to child conceived off reservation). 

https://advance.lexis.com/api/document/collection/cases/id/3S4X-3DF0-003B-S3HF-00000-00?page=148&reporter=1100&cite=467%20U.S.%20138&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S4X-3DF0-003B-S3HF-00000-00?page=148&reporter=1100&cite=467%20U.S.%20138&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5CYJ-RBG1-F04M-C00B-00000-00?page=280&reporter=3471&cite=181%20Wn.2d%20272&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5CYJ-RBG1-F04M-C00B-00000-00?page=280&reporter=3471&cite=181%20Wn.2d%20272&context=1000516
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[¶35] Here, concurrent jurisdiction is appropriate as categories one and three are met.  

Lavallie has chosen to avail himself of this court’s jurisdiction (category 1) and there is no 

question that the accident in this matter occurred outside the external boundaries of the 

reservation, on a State/County roadway (category 3).  

B. Land Held in Trust Outside the Boundaries of the Reservation Is Not 

Necessary Part of a Reservation.   

 

[¶36] Even if the court believes that the Infringement Test may preclude concurrent 

jurisdiction, persuasive case law still dictates that jurisdiction is appropriate.  Specifically, 

persuasive authority from other jurisdictions stands for the proposition that courts are 

reluctant to hold that land held in trust, located outside the external boundaries of the 

reservation, are considered “on” the reservation, thereby depriving the state court of 

jurisdiction.  

[¶37] In State v. Begay, a Navajo Indian defendant was charged with vehicular homicide 

and injury to a pregnant woman relating to an accident that occurred on land held in trust 

for the Navajo Tribe. State v. Begay, 1987-NMCA-025, ¶ 2-4, 734 P.2d 278, 279. Despite 

the fact that it involved only enrolled members and occurred on tribal land, the court 

refused to hold the state court lacked jurisdiction. Id. at ¶ 18. Instead, the court remanded 

the issue to the trial court to make a finding of whether the land held in trust had been 

validly set apart for the “use” of Indians. Id. at ¶ 16. The burden was on the defendant to 

prove the “use” criteria. Id. at ¶ 18.  Again, as with the jurisdictional evidence, Jay failed 

to present any evidence that would meet, much less address, the “use” test.  Therefore, at 

a minimum, the District Court has concurrent jurisdiction over this case. 

 

https://advance.lexis.com/api/document/collection/cases/id/3S3J-X5H0-003D-D4SF-00000-00?page=499&reporter=3310&cite=105%20N.M.%20498&context=1000516
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CONCLUSION 

[¶38] The District Court correctly determined, as a matter of law and as a matter of fact, 

that Appellant Jay failed to meet his burden of proving the District Court lacked subject 

matter jurisdiction. Based on the foregoing argument, Appellee Lavallie respectfully 

requests that this Court uphold all decisions and rulings by the District Court. 

Respectfully submitted this 14th day of May, 2021.  
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