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Legal Argument 

1.  Under the plain, controlling words of 25 C.F.R. § 900.199, the FTCA 

covers Dr. Ricky Gross for the medical malpractice he committed 

against Tyrone Sisto at the tribal hospital. 

 

We start with our best argument. FTCA jurisdiction exists under 25 C.F.R. § 

900.199, a plain-language federal regulation providing that: 

§ 900.199. Does FTCA coverage extend to health care practitioners to 

whom staff privileges have been extended in contractor health care 

facilities operated under a self-determination contract1 on the condition 

that such practitioner provide health services to IHS beneficiaries 

covered by FTCA? 

 

Yes, health care practitioners with staff privileges in a facility operated 

by a contractor are covered when they perform services to IHS 

beneficiaries. Such personnel are not covered when providing services to 

non-IHS beneficiaries. 

 

25 C.F.R. § 900.199 (bolding and emphasis added). 

The San Carlos Apache Healthcare Corporation (“SCAHC”) gave hospital 

staff privileges to Dr. Ricky Gross to perform healthcare services for tribal patients 

at a hospital facility SCAHC operated under a self-determination contract. (Doc. 

21, p. 7 of 11, 7:10-21) (2-ER-025); (Doc. 21, p. 8 of 11, 8:12-13) (2-ER-026). 

 
1 A “self-determination contract” is a contract or cooperative agreement such 

as the compact that the SCAHC entered into with the Indian Health Service. 25 

U.S.C. § 5304(j) (defining “self-determination contract”). The United States has 

admitted the tribal hospital was operating under a “self-determination compact 

with the HHC Indian Health Service” and that the SCAHC was “deemed part of 

the United States Public Health Service for application of the FTCA.” (Doc. 17 at ¶ 

8) (ER-050). Thus, Dr. Gross, a private practice’s employee, falls within the scope 

of the FTCA because he was working at the tribal hospital and treating tribal 

patients exclusively because of staff privileges that the SCAHC granted to him. 
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An inherent condition for a tribal hospital’s extension of staff privileges to a 

doctor such as Dr. Gross is that he must provide healthcare services to tribal 

patients such as Tyrone Sisto. That is, of course, the essential reason why a tribal 

hospital with the mission of providing healthcare services to tribal patients would 

extend staff privileges to any doctor. 

The government seems to believe that staff privileges can be extended to 

medical practices, such as the one that employed Dr. Gross. Answering Brief at 29-

30. But a hospital never confers staff privileges on medical practices. A hospital 

confers staff privileges on an individual doctor who has provided the necessary 

facts and professional credentials to earn the privilege of practicing at that hospital. 

“Rigorous scrutiny of a doctor’s education and qualifications,” in fact, “precedes 

the approval of any staff membership position.” Carolyn Quinn, Procedural Due 

Process Rights of Physicians Applying for Hospital Staff Privileges, 17(3) Loyola 

Univ. L.J. 453, 454 (Spring 1986). 

“Medical staff privileges are the method by which physicians gain access to 

the hospital, and the hospital controls the quality and number of physicians who 

are permitted to practice within its facility.” June D. Zellers and Michael R. Poulin, 

Termination of Hospital Medical Staff Privileges for Economic Reasons: An 

Appeal for Consistency, 46 Me. L. Rev. 67, 69 (1994).  

Staff privileges allow physicians the right to admit and discharge their 

private patients to and from the hospital as well as the right to use the 
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hospital’s facility.  . . .  

 

Staff privileges are extremely important to the practicing physician, 

The high cost of modern technology and the high degree of technological 

sufficiency necessary to support many medical procedures require that a 

physician have access to a full service hospital. Access to a hospital 

through staff privileges often determines the extend of a physician’s 

practice. 

 

H. Ward Classen, Tying Staff Privileges to Physician Contracts: An Erosion of 

Due Process Rights or a Necessary Evil, 18(1) Seton Hall L. Rev. 4, 7-8 (1988). 

Unwisely granting staff privileges can expose a hospital to liability in two 

ways. First, the hospital may be liable under respondeat superior and vicarious 

liability principles for a staff-privileged doctor who commits medical malpractice 

while working at the hospital. See, e.g., Beeck v. Tucson General Hospital, 18 

Ariz. App. 165, 169-7 (1972) (Respondeat superior doctrine applied to hospital 

that employed radiologist.); Gregg v. National Medical Health Care Services., 

Inc., 145 Ariz. 51, 55 (App. 1985) (When “a doctor employed by the hospital 

commits an act of malpractice, the hospital may be derivatively liable under the 

doctrine of respondeat superior.”).  

Second, “if a hospital negligently grants staff privileges to an incompetent 

physician, the hospital should be held accountable when the physician negligently 

injures a patient.” James W. Gustafson, Jr. & Thomas D. Masterson, Challenging 

Hospitals that Tolerate Incompetent Doctors, 39 Trial 18 (May 2003). Thus based 

on a hospital’s “independent negligence,” a patient may have a direct liability 
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claim against the hospital “for negligent credentialing, hiring, and supervision” of a 

staff-privileged doctor. Kopp v. Physician Group of Arizona, Inc., 244 Ariz. 439, 

442 ¶ 12 (2018). 

Thus, it is important for a tribal hospital to use exceptional care when it 

grants staff privileges to a doctor who will be treating tribal patients at its facility. 

That is undoubtedly why 25 C.F.R. § 900.199 exists, namely, to provide FTCA 

coverage (and thus protection) for a tribal entity such as SCAHC when a healthcare 

practitioner to whom SCAHC has extended staff privileges in a facility that 

SCAHC operates commits medical malpractice in the course of performing 

services for IHS beneficiaries such as tribal member Tyrone Sisto. 

In the present appeal, the government admits that SCAHC extended staff 

privileges to Dr. Gross to perform healthcare services for tribal patients at the tribal 

hospital and admits that there was a self-determination contract between the United 

States and SCAHC. Answering Brief at 29-30. The malpractice that the staff-

privileges-holder Dr. Gross committed at the tribal hospital while performing 

healthcare services for an IHS beneficiary (tribal member Tyrone Sisto) therefore 

falls within the scope of 25 C.F.R. § 900.199. And so, the FTCA applies and there 

is federal subject-matter jurisdiction. 

The government cannot ignore, evade, or nullify 25 C.F.R. § 900.199’s plain 

words. After all, relevant federal regulations are automatically a part of every 
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contract to which they pertain. Here, that includes all contracts involving Dr. 

Gross’s services to tribal-hospital patients such as tribal member Tyrone Sisto. 

After all, “a valid statute is automatically part of any contract affected by it, even if 

the statute is not specifically mentioned in the contract.” Higginbottom v. State, 

203 Ariz. 139, 142 (2002).  

Thus, regardless of a contract’s language, “it is always to be construed in the 

light of the statute, of the law then in force.” McCullough v. Commonwealth of 

Virginia, 172 U.S. 102, 112 (1898). And “where a contract is incompatible with a 

statute, the statute governs.” Huskie v. Ames Bros. Motor & Supply Co., 139 Ariz. 

396, 402, (App. 1984). 

This is also a bedrock principal of federal law: 

“Laws which subsist at the time and place of the making of a contract, 

and where it is to be performed, enter into and form a part of it, as fully 

as if they had been expressly referred to or incorporated in its terms. This 

principle embraces alike those laws which affect its construction and 

those which affect its enforcement or discharge.” 

 

Norfolk and Western Railway Co. v. American Train Dispatchers’ Ass’n, 499 U.S. 

117, 130 (1991) (quoting Farmers and Merchants Bank of Monroe v. Federal 

Reserve Bank of Richmond, 262 U.S. 649, 660 (1923)). 

That principle naturally applies to federal regulations. Rehart v. Clark, 448 

F.2d 170, 173 (9th Cir. 1971). Federal “laws and regulations having the effect of 

laws are read into contracts to fix the right and obligation of the parties.” Beck 

Case: 20-16435, 03/15/2021, ID: 12040985, DktEntry: 22, Page 10 of 29



 6 

Park Apartments v. U.S. Dept. of Housing and Urban Development, 695 F.2d 366, 

370 n. 5 (9th Cir. 1982). 

There is nothing the federal government, SCAHC, or Dr. Gross can do to 

weaken, diminish, or eliminate 25 C.F.R. § 900.199’s plain-language FTCA 

coverage of Dr. Gross for the medical malpractice he committed against Tyrone 

Sisto. It is, after all, a “well-established idea that contracts necessarily incorporate 

the law as it stands at the time of contract formation.” Sullivan v. Nassau County 

Interim Financial Authority, 959 F.3d 54, 62 (2nd Cir. 2020). Indeed, federal 

regulations dictate that is it unnecessary for a self-determination contract to include 

any clauses about FTCA coverage for that FTCA coverage to exist. 25 C.F.R. § 

900.186. And other federal regulations confirm, that the FTCA will apply to a self-

determination contract even if the contract does not reference it. 25 C.F.R. §§ 

900.187 and 900.188. 

The government argues that 25 C.F.R. § 900.199 only applies when a doctor 

explicitly contracts to provide medical services to IHS beneficiaries specifically in 

exchange for receiving hospital-staff privileges. Answering Brief at 28. That sort of 

tit-for-tat qualification does not appear in the regulation. Further, as noted above, it 

is an inescapable and inherent “condition” for the extension of staff privileges that 

the healthcare practitioner will perform healthcare services for tribal patients. 

Otherwise, why would the doctor need staff privileges to treat tribal patients at a 
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tribal hospital with the mission of providing quality healthcare to members of the 

Tribe? 

Since 25 C.F.R. § 900.199’s plain words are dispositive, we repeat them 

here once more for ease of reference: 

§ 900.199. Does FTCA coverage extend to health care practitioners to 

whom staff privileges have been extended in contractor health care 

facilities operated under a self-determination contract on the condition 

that such practitioner provide health services to IHS beneficiaries 

covered by FTCA? 

 

Yes, health care practitioners with staff privileges in a facility operated 

by a contractor are covered when they perform services to IHS 

beneficiaries. Such personnel are not covered when providing services to 

non-IHS beneficiaries. 

 

25 C.F.R. § 900.199 (bolding and emphasis added). 

The regulation expressly states that the FTCA covers healthcare practitioners 

with staff privileges. SCAHC and other tribal hospitals extend staff privileges in 

exchange for the practitioner’s provision of health services to IHS beneficiaries 

such as Tyrone Sisto. Under its plain language, 25 C.F.R. § 900.199 applies to Dr. 

Gross, and to each and every contract related to his provision of healthcare services 

to enrolled tribal patients. 

Nevertheless, the government tries to evade 25 C.F.R. § 900.199’s plain 

words by citing to 25 C.F.R. § 900.189. Answering Brief at 30-31. In full, 25 

C.F.R. § 900.189 provides that: 

§ 900.189. Does this [FTCA] coverage extend to subcontractors of self-
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determination contracts? 

 

No. Subcontractors or subgrantees providing services to a Public Law 93-

638 contractor or grantee are generally not covered. The only exceptions 

are Indian contractors such as those under subcontract with the California 

Rural Indian Health Board to carry out IHS programs in geographically 

defined service areas in California and personal services contracts under 

§ 900.193 (for § 900.183(b)(1)) or § 900.183(b) (for § 900.190). 

 

25 C.F.R. § 900.189. 

We submit that 25 C.F.R. § 900.189 does not apply in our case for four 

independent reasons:  

First reason. The government avows that the SCAHC should be viewed as a 

“contractor.” Answering Brief at 20-21. Indeed, the government has unequivocally 

adopted the position that the “parties agree that under the regulation [25 C.F.R. § 

900.199], SCAHC is the ISDEAA contractor.” Answering Brief at 31. See also 25 

C.F.R. § 900.6 (A “contractor” is “an Indian tribe or tribal organization to which a 

contract has been awarded.”), 

If SCAHC is the contractor, then no matter what 25 C.F.R. § 900.189 says,  

25 C.F.R. § 900.199 applies with full force, because, under its plain terms, “health 

care practitioners with staff privileges in a facility operated by a contractor are 

covered [by the FTCA] when they perform services to IHS beneficiaries.” 

(Underlining added.) 

What makes 25 C.F.R. § 900.199 applicable here are these five facts: 

(1)  Dr. Gross was a healthcare practitioner. 
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(2) Dr. Gross had contractor-granted staff privileges. 

(3) Dr. Gross had those staff privileges at a healthcare facility. 

(4) A tribal contractor, here SCAHC, operated that healthcare facility. 

(5) Dr. Gross performed services for an IHS beneficiary. 

Because of those five, simple, clear, and uncontested facts, under 25 C.F.R. 

§ 900.199 there is FTCA coverage.    

The interpretation we propose is fair and sensible on every level. As noted 

above, granting staff privileges is a careful and momentous process. A hospital, 

after all, can be held directly liable for granting staff privileges to an incompetent 

healthcare provider. Further, it can be vicariously liable for a staff-credentialed 

healthcare provider’s malpractice. So extending FTCA coverage to a credentialing 

tribal hospital is a rational and effective way to protect that tribal hospital from the 

costs of litigation and from the financial ruin that may arise from negligent 

credentialing or from the harm that a credentialed but incompetent doctor (such as 

Dr. Gross) can cause through malpractice. Thus, FTCA coverage is a reasonable, 

necessary, and practical protection for tribal hospitals, which is surely why 25 

C.F.R. § 900.199 exists in the first place. 

Moreover, we are not dealing with a subcontractor or subgrantee, which is 

the subject of 25 C.F.R. § 900.189. Dr. Gross was working at the tribal hospital as 
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a dual employee/dual agent of his own medical service and of SCAHC’s hospital.2 

But even if you regard him only as an employee of his medical service, he was 

never a subcontractor or subgrantee of that medical service. He was an employee 

of the medical service.  

As the government itself admitted on the very first page of its brief to this 

Court: “Dr. Rickey Gross, the alleged tortfeasor, rendered the care at issue as an 

employee of an independent contractor.” Answering Brief at 1. Moreover, in its 

restated “Issue Presented” section, the government argued that the issue is: 

Whether the actions of an employee of an independent contractor with a 

Native American Tribe can subject the United States to liability under the 

Federal Tort Claims Act despite the unambiguous language of 28 U.S.C. 

§ 2671, which specifically retains the Government’s sovereign immunity 

regarding acts performed by “any contractor with the United States.” 

 

Answering Brief at 3 (emphasis added). 

By now, the government is surely estopped to claim that Dr. Gross was a 

subcontractor or subgrantee when it has called him an employee of an independent 

contractor—repeatedly. But what is more directly important for the application of 

25 C.F.R. § 900.199, Dr. Gross was at all relevant times a healthcare practitioner 

having “staff privileges in a facility operated by a contractor”—making him 

 
2 Under Arizona law, a doctor with staff privileges working at a hospital, 

performing inherent hospital functions, extensively using hospital resources and 

personnel, following mandatory hospital procedures, and required to treat hospital 

patients can be regarded as a hospital employee for tort-liability purposes. See 

Beeck v. Tucson General Hospital, 18 Ariz. App. 165, 169-71 (1972). 
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“covered” by the FTCA whenever he would actually “perform services to IHS 

beneficiaries,” as he did for Tyrone Sisto. 

Second reason. Under 25 C.F.R. § 900.199’s plain words, Dr. Gross was 

working at the tribal hospital to “perform services to IHS beneficiaries.” In the 

terms of 25 C.F.R. § 900.199, Dr. Gross was a healthcare practitioner to whom 

SCAHC had granted staff privileges to perform services for tribal patients such as 

Tyrone Sisto. Dr. Gross was not at the tribal hospital to be, as 25 C.F.R. § 900.189 

puts it, “providing services to . . . a contractor.”  

As far as we can tell, Dr. Gross only provided services to patients and 

provided no services to SCAHC (such as researching, managing, or administering). 

Because of that important distinction, 25 C.F.R. § 900.189 does not apply to decide 

FTCA coverage for Dr. Gross’s medical malpractice in performing services for 

Tyrone Sisto. Of course, the only reason 25 C.F.R. § 900.199 exists is to make sure 

there is FTCA coverage for healthcare practitioners performing healthcare services 

for IHS beneficiaries. Indeed, the regulation specifically denies FTCA coverage for 

healthcare practitioners providing healthcare services for non-IHS beneficiaries. 

Third reason. When interpreting and applying 25 C.F.R. § 900.189, we are 

not dealing “generally”—we are dealing expressly with another federal regulation 

(25 C.F.R. § 900.199) that specifically imposes FTCA coverage on doctors granted 

staff privileges. The specific governs the general. See, e.g., Morales v. Trans World 
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Airlines, Inc., 504 U.S. 374, 384 (1992) (It “is a commonplace of statutory 

construction that the specific governs the general.”).  

Notably, the government’s proposed interpretation of 25 C.F.R. § 900.189 

would nullify 25 C.F.R. § 900.199. That is surely not what the framers of these 

regulations wanted. Indeed, because 25 C.F.R. § 900.199 “is an integral part of a 

complex group of regulations,” it “must be read and construed in pari materia” 

with other related regulations, including with 25 C.F.R. § 900.189. United States v. 

Neckels, 451 F.2d 709, 711 (9th Cir. 1971). See also Navajo Health Foundation—

Sage Memorial Hospital, Inc. v. Burwell, 220 F.Supp.3d 1190, 1261 (D.N.M. 

2016) (Any “regulations on the same matter or subject are to be construed together 

if possible.”). Construing the regulations together, healthcare practitioners such as 

Dr. Gross, who have staff privileges at a facility operated by a contractor, are 

covered by the FTCA when they perform healthcare services at that facility for 

IHS beneficiaries. 

Fourth reason. As discussed later, Dr. Gross was in fact working under a 

personal services contract. Thus, for that additional and final reason, under its plain 

terms, 25 C.F.R. § 900.189 does not apply. 

We submit that 25 C.F.R. § 900.199 is dispositive and confirms that the 

FTCA covers Dr. Gross. Nevertheless, we will address the other arguments the 

Answering Brief raises. 
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2. Under 28 U.S.C. § 2671’s second paragraph, Dr. Ricky Gross is subject 

to liability under the FTCA as an “employee of the government.” 

 

The federal government claims that the district court supposedly lacked 

subject-matter jurisdiction over the omissions or acts of an independent contractor 

(Dr. Gross). Answering Brief at 12. It argues that the limited waiver of the FTCA 

excludes “any contractor with the United States” from the definition of “Employee 

of the government.” Answering Brief 12 (quoting from 28 U.S.C. § 2671’s first and 

second paragraphs). 

The argument, however, mischaracterizes 28 U.S.C. § 2671’s plain words by 

selectively quoting from the statute. That becomes apparent from reading the 

statute’s full text, which provides that: 

As used in this chapter and sections 1346(b) and 2401(b) of this title, 

the term “Federal agency” includes the executive departments, the 

judicial and legislative branches, the military departments, independent 

establishments of the United States, and corporations primarily acting as 

instrumentalities or agencies of the United States, but does not include 

any contractor with the United States. 

 

“Employee of the government” includes (1) officers or employees 

of any federal agency, members of the military or naval forces of the 

United States, members of the National Guard while engaged in training 

or duty under section 115, 316, 502, 503, 504, or 505 of title 32, and 

persons acting on behalf of a federal agency in an official capacity, 

temporarily or permanently in the service of the United States, 

whether with or without compensation, and (2) any officer or 

employee of a Federal public defender organization, except when such 

officer or employee performs professional services in the course of 

providing representation under section 3006A of title 18. 

 

“Acting within the scope of his office or employment”, in the case of 
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a member of the military or naval forces of the United States or a 

member of the National Guard as defined in section 101(3) of title 32, 

means acting in line of duty. 

 

28 U.S.C. § 2671 (emphasis added). 

It is true that 28 U.S.C. § 2671’s first paragraph excludes from the definition 

of a “federal agency” under the FTCA “any contractor with the United States.” The 

government, however, pluck’s “Employee of the government” from 28 U.S.C. § 

2671’s second paragraph, blends it with part of the statute’s first paragraph, and 

then concludes after that blending that Dr. Gross cannot be an “Employee of the 

government” because he was a “contractor with the United States.” 

But no one has ever suggested (before the Answering Brief, at least) that the 

ability to sue Dr. Gross under the FTCA depended on whether he was a “federal 

agency,” which it the sole subject of 28 U.S.C. § 2671’s first sentence. He was not 

a “federal agency.” Instead, Dr. Gross was a healthcare professional working for 

the federal government at a federal Public Health Service hospital providing 

medical services to tribal members. 

Thus, the only relevant part of 28 U.S.C. § 2671 is its second paragraph. 

Under that second paragraph, an “employee of the government” includes “persons 

acting on behalf of a federal agency in an official capacity, temporarily or 

permanently in the service of the United States, whether with or without 

compensation.” Those are its plain words, which must control: 
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This Court normally interprets a statute in accord with the ordinary 

public meaning of its terms at the time of its enactment. After all, only 

the words on the page constitute the law adopted by Congress and 

approved by the President. If judges could add to, remodel, update, or 

detract from old statutory terms inspired only by extratextual sources and 

our own imaginations, we would risk amending statutes outside the 

legislative process reserved for the people’s representatives. And we 

would deny the people the right to continue relying on the original 

meaning of the law they have counted on to settle their rights and 

obligations. 

 

Bostock v. Clayton County, Georgia, 140 S.Ct. 1731, 1738 (2020). 

Congress drafted 28 U.S.C. § 2671 “to have an expansive reach.” Witt v. 

United States, 462 F.2d 1261, 1263 (2nd Cir. 1972). Indeed, the FTCA, “unlike 

other statutes waiving governmental immunity to suit in specific matters, . . . 

should receive and has received a liberal construction.” McNamara v. United 

States, 199 F. Supp. 879, 880 (D.D.C. 1961). The reasonable plain-language 

interpretation of 28 U.S.C. § 2671 that we propose is consistent with the liberal 

legislative goals. 

We emphasize the importance of 25 U.S.C. § 5321(d), which provides that 

tribal organizations such as the SCAHC are “deemed to be part of the Public 

Health Service in the Department of Health and Human Services.” (Underlying 

added.) Thus, the FTCA applies to the SCAHC. Indeed, the United States has 

admitted that. (Doc. 17, ¶ 8) (ER-050). 

Thus, because Dr. Gross was working with pay and in an official capacity in 

the service of a federal agency (Public Health Service) of the United States, he is 
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included within the definition of “employee of the government” set out in the plain 

words of 28 U.S.C. § 2671’s second paragraph. Therefore, the government’s 28 

U.S.C. § 2671 argument actually works against it and supports the proposition that 

Dr. Gross was, in fact, an “employee of the government.” 

3. The independent-contractor exception to liability under the FTCA does 

not prevent an FTCA lawsuit against Dr. Gross. 

 

The government next argues that the “independent-contractor exception” to 

FTCA liability applies to prevent any FTCA lawsuit against Dr. Gross. Answering 

Brief at 12-15. The United States bears the burden of proving the applicability of 

an exception to the FTCA’s general waiver of immunity. Senger v. United States, 

103 F.3d 1437, 1444 (9th Cir. 1996); Prescott v. United States, 973 F.2d 696, 702 

(9th Cir. 1992). 

As support for its argument that the independent-contractor exception does 

apply here, the government cites these cases: 

United States v. Becker, 378 F.2d 319 (9th Cir. 1967). 

 

Logue v. United States, 412 U.S. 521 (1973). 

United States v. Orleans, 425 U.S. 807 (1976). 

Wood v. Standard Prods. Co., Inc., 671 F.2d 825 (4th Cir. 1982). 

Ducey v. United States, 713 F.2d 504, 516 (9th Cir. 1983). 

Lurch v. United States, 719 F.2d 333, 337 (10th Cir. 1983). 

Carrillo v. United States, 5 F.3d 1302 (9th Cir. 1993). 
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Yoe v. United States, 2019 WL 3501457 at *5 (D. Ariz. Aug. 1, 2019). 

Lee v. United States, 2020 WL 6573258 at *11 (D. Ariz. Sept. 18, 2020). 

Taking the cited cases in chronological order, here is why they do not 

support the proposition that Dr. Gross is outside of the FTCA’s scope: 

First, in United States v. Becker, 378 F.2d 319 (9th Cir. 1967), this Court 

determined that the pilot of an airplane the U.S. Forest Service used for forest-fire 

reconnaissance was indeed an employee of the federal government for FTCA 

purposes because, among other things, had to comply with federal regulations and 

directions, although, like a doctor, the pilot could make his own decisions on how 

to perform his professional actions. Still, like the Public Health Service, the federal 

government could terminate his services if it disapproved of his professional 

conduct. Since it was not necessary to decide the case, this Court declined to 

consider whether the pilot was (as Dr. Gross was) acting on behalf of a federal 

agency in an “official capacity” and was thus, “apart from common law concepts 

of the master-servant relationship, an ‘employee’ within the meaning of” 28 U.S.C. 

§ 2671. Becker, 378 F.2d at 323 n. 6. 

Second, in Logue v. United States, 412 U.S. 521 (1973), the parents of a 

prisoner who hanged himself at a county jail sued the jailers, asserting that they 

were liable under the FTCA. The Supreme Court agreed that the county jail was a 

contractor of the federal government. Id. at 525. But because there was no control 
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over the contractor’s physical performance, the county jail did not become a 

federal agency. Id. at 526-27. 

The Logue opinion mentioned, but gave scant analysis to, the alternative 

theory that the county-jail employees could come under the FTCA if they were 

acting on behalf of a federal agency in an official capacity. Id. at 531-32. The 

Supreme Court, more importantly, posed this as a situation of independent 

contractors doing work otherwise to be performed by salaried federal-government 

employees. But in our case, there were no salaried federal-government employees 

who would do what Dr. Gross was supposed to be doing in the emergency 

department. He was specifically retained to act on behalf of a Public Health 

Service hospital in an official capacity. He is therefore a federal employee for 

FTCA purposes. 

Third, in United States v. Orleans, 425 U.S. 807 (1971), the Supreme Court 

held that employees of a community-action agency that got all its funding from the 

federal government were not federal employees for FTCA purposes. The Supreme 

Court concluded the community-action agency was not a federal agency, there was 

no day-to-day control over its program, and its employees were therefore not 

federal employees. Id. at 816-19. Once again, there was no consideration whether, 

apart from any common-law concepts, the agency’s employees were acting on 

behalf of a federal agency in an “official capacity,” and were therefore employees 
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of the federal government under 28 U.S.C. § 2671. 

Fourth, in Wood v. Standard Prods. Co., Inc., 671 F.2d 825 (4th Cir. 1982), 

a patient sued a Public Health Service doctor whose mistreatment of a simple 

injury resulted in amputation of the patient’s forearm. The Wood court concluded 

that, under common-law principles, the doctor could only be considered a federal 

employee if the federal government exercised day-to-day, detailed physical control 

over the doctor’s conduct. Id. at 829. There was no consideration whether, apart 

from any common-law concepts, the agency’s employees were acting on behalf of 

a federal agency in an “official capacity,” and were therefore employees of the 

federal government under 28 U.S.C. § 2671. 

Fifth, in Ducey v. United States, 713 F.2d 504 (9th Cir. 1983), recreational 

users died in a flash flood on federal property in Eldorado Canyon off the Colorado 

River in Nevada. Under the FTCA, their survivors sued a concessioner whose 

negligence had helped cause the deaths. Using common-law agency principles, as 

had previous courts, the 4th Circuit ruled the concessioner could not be regarded as 

a federal employee “in the absence of the authority of federal employees to 

supervise the day-to-day operations of [the] contractor.” Id. at 516.  

The 4th Circuit thus concluded that the concessioner was a contractor and 

was thus not subject to suit under 28 U.S.C. § 2671. In our case, however, the issue 

is not whether an agency was a contractor, but whether an emergency-room doctor 
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was acting on behalf of a federal agency in an “official capacity,” and was thus an 

employee of the federal government under 28 U.S.C. § 2671.  

Sixth, in Lurch v. United States, 719 F.2d 333 (10th Cir. 1983), a patient was 

the victim of malpractice that a neurosurgeon working at a VA hospital committed 

against him. The 10th Circuit concluded the employees of independent contractors 

were not liable for the acts and omissions of those independent contractors. Id. at 

336-37. It also held that the “key inquiry” under the control test was supervision of 

a person’s day-to-day operations. Id. at 337.  

Because supervision and general control over the neurosurgeon was with his 

immediate university employer, the 10th Circuit held that he was not a federal 

employee for purposes of the FTCA. There was no consideration whether, apart 

from any common-law concepts, the agency’s employees were acting on behalf of 

a federal agency in an “official capacity,” and were therefore employees of the 

federal government under 28 U.S.C. § 2671. 

Seventh, in Carrillo v. United States, 5 F.3d 1302 (9th Cir. 1993), an 

infant’s mother sued under the FTCA based on a pediatrician’s failure to diagnose 

child abuse when treating the infant at an Army medical center. This Court stated 

that the “critical test for distinguishing an agent from a contractor is the existence 

of federal authority to control and supervise the detailed physical performance and 

day to day operations of the contractor, and not whether the agency must comply 
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with federal standards and regulations.” Id. at 1304 (citations and internal quote 

marks omitted).  

This Court concluded that the “circuit courts are unanimous in holding that a 

contract physician is not an employee of the government under the FTCA.” Id. 

There was no consideration whether, apart from any common-law concepts, the 

agency’s employees were acting on behalf of a federal agency in an “official 

capacity,” and were therefore employees of the federal government under 28 

U.S.C. § 2671. 

This Court, moreover, acknowledged that the control test can be inapplicable 

if there is a superseding federal statute, such 38 U.S.C. § 7405(b) (VA appointees 

considered government personnel). Id. at 1305. The premise that federal statutes 

and regulations can and did transform Dr. Gross into a federal employee for FTCA 

purposes is the Sistos’ major premise. 

Eighth, in Yoe v. United States, 2019 WL 3501457 (D. Ariz. Aug. 1, 2019), 

a doctor performing triage at a hospital on Navajo tribal land misdiagnosed an 

infant’s medical condition, leading to his death less than two days later. The 

Arizona federal district court used the common-law control test to conclude that 

the doctor was an independent contractor not subject to federal control. The district 

court also concluded that the doctor was not a federal employee, despite the terms 

of  25 U.S.C. § 1680c(e). Id. at *5. But the district court did not consider all of 25 
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U.S.C. § 1680c(e)’s subparts or the other relevant federal statutes and regulations. 

If it had, as we discussed in the Opening Brief and will address in this Reply Brief, 

the district court would have realized the doctor was indeed subject to the FTCA. 

Ninth, in Lee v. United States, 2020 WL 6573258 (D. Ariz. Sept. 18, 2020), 

the survivor of a young man who committed suicide while confined in a Navajo 

Nation jail brought an FTCA wrongful-death action against Dr. Burton Reifler. He 

was a psychiatrist whose malpractice contributed to causing the victim’s suicide. 

As in the Yoe matter, however, the federal district court concluded that the 

doctor was a mere contractor not subject to the FTCA. Once again, unfortunately, 

the district court failed to consider all of 25 U.S.C. § 1680c(e)’s subparts or the 

other relevant federal statutes and regulations. If it had, as we discussed in the 

Opening Brief and as we discuss in this Reply Brief, the district court would have 

seen that the doctor was, in fact, subject to the FTCA. 

4. Because it defines who is an “independent contractor” using common-

law principles, the independent-contractor exception to liability under 

the FTCA cannot defeat contrary federal regulations and statutes. 

 

“The courts use common law agency principles in tort to determine the 

scope of the ‘independent contractor exception’ to the federal government’s partial 

statutory waiver of sovereign immunity.” United States ex rel. Ali v. Daniel, Mann, 

Johnson & Mendenhall, 355 F.3d 1140, 1146 (9th Cir. 2004). 

But federal statutes and regulations supersede any contrary state common- 
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law principles. See, e.g., Kansas v. Garcia, 140 S.Ct. 791, 801 (2020); Murphy v. 

National Collegiate Athletic Ass’n, 138 S.Ct. 1461, 1479-81 (2018). Thus, what 

matters is the combined effect of federal regulations and statutes on Dr. Gross’s 

status when he committed medical malpractice against Tyrone Sisto on August 4, 

2017, at the SCAHC hospital in Peridot, Arizona. 

Conclusion 

Under this case’s facts, and in accordance with the interplay of the relevant 

federal statutes and regulations, the FTCA applies to Dr. Gross and makes the 

United States liable for his malpractice. 

The Sistos thus ask this Court to vacate the order dismissing their lawsuit 

and to remand this matter for further proceedings. They further ask for an award of 

the reasonable costs they have incurred in prosecuting this appeal. 

DATED this 15th day of March, 2021. 

 

   /s/ David L. Abney, Esq. 

 David L. Abney 

Attorney for Plaintiffs/Appellants 
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