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STATEMENT OF PRIOR OR RELATED APPEALS 

The following are prior or related appeals: (1) Becker v. Ute Indian Tribe, 

13-4172, 770 F.3d 944 (10th Cir. 2014);  (2) Ute Indian Tribe v. Lawrence, 875 

F.3d 539 (10th Cir. 2017); (3) Becker v. Ute Indian Tribe, 868 F.3d 1199 (10th Cir. 

2017); (4) Becker v. Ute Indian Tribe, 18-4019 (10th Cir. 2018); (5) Becker v. Ute 

Indian Tribe, 18-4030 (10th Cir. 2018); (6) Becker v. Ute Indian Tribe, 18-4072 

(10th Cir. 2018); (7) Becker v. Ute Indian Tribe, 18-4013 (10th Cir. 2018). The 

present appeal includes consolidated appeals 18-4030 and 4072.  

STATEMENT OF JURISDICTION 

The Utah District Court has jurisdiction under 28 U.S.C. §§ 1331 and 1362. 

Ute Indian Tribe v. Lawrence, 875 F.3d 539 (10th Cir. 2017). 28 U.S.C. § 

1292(a)(1) provides this Court’s jurisdiction to review the district court’s granting 

of Lynn Becker’s motion for preliminary injunction.  

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

Did the District Court abuse its discretion when it determined that Lynn 

Becker met the criteria for preliminary injunction of the tribal court case?  

STATEMENT OF THE CASE 

Judge Lawrence adopts and incorporates his statement of the case set forth 

in the companion appeal, case number 18-4013, and adds that the basis for this 
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appeal is Judge Waddoups’ granting Mr. Becker’s request for preliminary 

injunction of the tribal court case. Although the facts giving rise to this appeal are 

identical to those in case number 18-4013, Judge Lawrence has little stake in the 

outcome of this case except to the extent that state court jurisdiction is affected by 

this Court’s decision. Judge Lawrence has not substantially participated in 

proceedings involving the underlying case, 2:16-CV-00958, except for filing a 

motion to dismiss. In keeping with his limited participation, Judge Lawrence 

likewise files a limited brief here.  

STANDARD OF REVIEW 

Judge Lawrence adopts and incorporates the standard of review in his brief 

for companion appeal 18-4013.  

SUMMARY OF THE ARGUMENTS 

Aside from the Tribe’s state court motions to dismiss and for summary 

judgment, Judge Lawrence has dealt directly with tribal court jurisdiction in two 

primary instances: once in November 2016 when Lynn Becker asked the state 

court to enjoin the tribal court proceedings, and once in January 2018 when Judge 

Lawrence requested briefing on the issue of tribal court exhaustion in light of new 

Utah case law. In the first instance, Judge Lawrence determined that he did not 

have jurisdiction to enjoin the tribal court case. See Order Denying Plaintiff’s 

Motion for Sanctions and Motion [for] Temporary Restraining Order and party 
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briefing, Addendum A. In the second instance, Judge Lawrence determined that 

tribal court exhaustion was not required before the state court action could 

proceed to trial. See Order Regarding Exhaustion and party briefing, Addendum 

B. Beyond this peripheral involvement, Judge Lawrence’s interest in the case 

at hand is limited to state court jurisdiction.   

Both Judge Waddoups and Judge Lawrence have determined that the state 

court has jurisdiction to proceed. In addressing tribal court exhaustion, among 

other issues intertwined with the state court jurisdiction question, Judge Waddoups 

also determined that the tribal court does not have jurisdiction to proceed. Because 

this is a state court contract action and Judge Waddoups has already addressed the 

tribal court action in a well-reasoned opinion, Judge Lawrence will not address the 

issues surrounding the tribal court’s jurisdiction. But given Judge Lawrence’s 

interest in the state court’s jurisdiction and the fact that those issues intersect with 

the issues here, he adopts and incorporates his arguments in the companion appeal.  

ARGUMENTS 

Judge Lawrence adopts and incorporates his arguments in companion appeal 
18-4013.
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CONCLUSION 

Appellee Judge Barry Lawrence respectfully requests that this Court affirm 

Judge Waddoups’s decision that the state court has jurisdiction to proceed.  

Dated this 15th day of August, 2018    

      

     /s/Nancy J. Sylvester 
     Administrative Office of the Courts       
     Attorney for Third Party Defendant and Appellee 
     Judge Barry G. Lawrence 
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ORAL ARGUMENT 

Pursuant to Fed. R. App. P. 34, Judge Lawrence does not request oral 

argument in this appeal.  
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ADDENDA 

TABLE OF CONTENTS 

A. State Court Order Denying Plaintiff’s Motion for Sanctions and Motion [for] 

Temporary Restraining Order and party briefing. 

B. State Court Order Regarding Exhaustion and party briefing. 
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This form of order prepared and submitted by
David K. Isom (4773)
ISOM LAW FIRM PLLC
299 South Main Street, Suite 1300
Salt Lake City, Utah 84111 
Telephone: (801) 209 7400
david@isomlawfirm.com
Attorney for Plaintiff 
 

 
IN THE THIRD JUDICIAL DISTRICT COURT 

SALT LAKE COUNTY, STATE OF UTAH

 
 
Lynn D. Becker,

Plaintiff, 
 
vs.
 
Ute Indian Tribe of the Uintah and 
Ouray Reservation, a federally 
chartered corporation; Ute Indian Tribe
of the Uintah and Ouray Reservation, 
a federally recognized Indian tribe; the 
Uintah and Ouray Tribal Business 
Committee, and Ute Energy Holdings, 
LLC, a Delaware LLC,
 

Defendants
 

 

 

 

 

ORDER DENYING PLAINTIFF’S
MOTION FOR SANCTIONS AND

MOTION TO TEMPORARY
RESTRAINING ORDER

 

 

Case No. 140908394 
 

JUDGE BARRY LAWRENCE

 

On September 13, 2016, the Court heard oral argument from all parties regarding 

plaintiff’s motion for sanctions and motion for temporary restraining order and preliminary 

The Order of the Court is stated below:
Dated: November 09, 2016 /s/ BARRY LAWRENCE

03:33:32 PM District Court Judge

November 09, 2016 03:33 PM 1 of 3
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injunction. Being fully advised, the Court orders as follows:

PRELIMINARY INJUNCTION

Plaintiff’s motion for temporary restraining order and preliminary injunction is denied.

Plaintiff requested that the Court enjoin the defendants from pursuing litigation in the Ute 

Tribal Court that they recently initiated. The Court believes that, as a state court, the Court 

lacks the power to enjoin parties from pursuing an action in an Indian tribal court. 

DISCOVERY SANCTIONS

Plaintiff moved for discovery sanctions, claiming that defendants have failed to 

appear for a duly noticed deposition and have failed to produce the documents that this 

Court ordered them to produce. The Court denies this motion. This order is without 

prejudice to the future filing by either party of discovery-related motions, including motions 

for sanctions.

SCHEDULING

The Court orders as follows:

1. The deadline for plaintiff to respond to defendants’ summary judgment motion is 

extended to September 27, 2016. Defendants’ reply in support of summary 

judgment is extended to October 11, 2016. Defendants shall file a request to submit 

for decision with their reply.

2. All parties shall respond to outstanding discovery requests and produce requested 

documents by October 25, 2016. The defendants are ordered to produce by that 

date all documents within their custody, possession or control that relate to the 

$378,709,233.74 figure that appears on page 11 of the waterfall accounting 

spreadsheet produced by Ute Energy, LLC and that the Laurie Bales declaration 

November 09, 2016 03:33 PM 2 of 3
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dated April 15, 2016 refers to at paragraph 10. 

3. Defendants shall produce a deponent for a Rule 30(b)(6) deposition on November 3,

2016.

4. Plaintiff shall appear and give deposition testimony on November 4, 2016.

5. Fact discovery shall be concluded by December 31, 2016.

6. The Court will enter an order at a later date regarding expert discovery if the parties 

plan to produce expert witnesses.

---------------------------------END OF ORDER------------------------------------
Court signature appears at the top of the first page

November 09, 2016 03:33 PM 3 of 3
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David K. Isom (4773) 
ISOM LAW FIRM PLLC 
299 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 209 7400 
david@isomlawfirm.com 
Attorney for Plaintiff  
 

 
IN THE THIRD JUDICIAL DISTRICT COURT  

SALT LAKE COUNTY, STATE OF UTAH 
 
 
Lynn D. Becker, 

Plaintiff,  
 
vs. 
 
Ute Indian Tribe of the Uintah and 
Ouray Reservation, a federally 
chartered corporation; Ute Indian Tribe 
of the Uintah and Ouray Reservation, 
a federally recognized Indian tribe; the 
Uintah and Ouray Tribal Business 
Committee, and Ute Energy Holdings, 
LLC, a Delaware LLC, 
 

Defendants 
  

 
 
 
 

BECKER’S VERIFIED MOTION FOR 
TEMPORARY RESTRAINING 
ORDER AND PRELIMINARY 

INJUNCTION WITH SUPPORTING 
MEMORANDUM 

(HEARING REQUESTED) 
 
 

Case No. 140908394  
 

JUDGE BARRY LAWRENCE 

 
On August 18, 2016, two days after defendants’ (“Utes”) recent federal action was 

dismissed that sought to upend this action, the Utes filed a complaint in the Ute tribal 

court against Lynn Becker (“Tribal Court Action”) seeking a declaration that the 

Agreement at the core of this action is void and unenforceable in this Court.  The Tribal 

Court Action is therefore in direct conflict with this action and this Court’s jurisdiction.  Like 

the Utes’ recently filed, now-dismissed federal action, the Tribal Court Action is 

contumacious, and is contrary to law and comity. 
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RELIEF REQUESTED 

Becker moves pursuant to Rule 65A(e) for a temporary restraining order (“TRO”) 

and preliminary injunction ordering defendants (“Utes”) to withdraw the complaint in the 

Tribal Court Action.   

RELEVANT CONTRACT PROVISIONS 

The Utes’ attempt to evade this Court’s jurisdiction is contrary to and a breach of 

the following provisions Article 23 of the Agreement:  

For purposes of this Agreement, a “Legal Proceeding” means any judicial, 
administrative, or arbitration proceeding conducted pursuant to this Agreement 
and relating to the interpretation, breach, or enforcement of this Agreement….  The 
Tribe specifically surrenders its sovereign power to the limited extent necessary to 
permit the full determination of questions of fact and law and the award of 
appropriate remedies in any Legal Proceeding…. 
 
The Parties hereto unequivocally submit to the jurisdiction of the following courts 
… any court of competent jurisdiction and associated appellate courts or courts 
with jurisdiction to review actions of such courts.  The court or courts so designated 
shall have, to the extent that Parties can so provide, original and exclusive 
jurisdiction, concerning all such Legal Proceedings, and the Tribe waives any 
requirement of Tribal law stating that the Tribal courts have exclusive original 
jurisdiction over all matters involving the Tribe and waives any requirement that 
such Legal Proceedings be brought in Tribal Court or that Tribal remedies be 
exhausted.1 
 

RULE 65A(e) REQUIREMENTS FOR TRO AND PRELIMINARY INJUNCTION 
 
The following shows that this Court should forthwith enter a TRO and preliminary 

injunction requiring the Utes to withdraw the Tribal Court Action because the four 

requirements for a TRO and preliminary injunction are clearly satisfied here: 

(1)  Becker “will suffer irreparable harm unless the order or injunction 
issues;” 
 
(2) “The threatened injury to [Becker] outweighs whatever damage the 
proposed order or injunction may cause the party restrained or enjoined;” 
 

                                                 
1  Agreement Article 23 attached hereto as Exhibit 1. 
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(3) “The order or injunction, if issued, would not be adverse to the public 
interest;” and  
 
(4) “There is a substantial likelihood that [Becker] will prevail on the merits 
of the underlying claim, or the case presents serious issues on the merits 
which should be the subject of further litigation.”2 
 

FACTS 
 

This motion is based upon the following facts, which are either verified below or 

are a matter of public record: 

1. The Agreement attached hereto as Exhibit 1 is a true and accurate copy of the 
agreement between Becker and the Utes. 
 
2. In February 2013, Becker filed an action in the United States District Court for the 

District of Utah presenting the same contract claims presented here (“First Federal 
Action”).  After the United States District Court3 and the United States Court of Appeals 
for the Tenth Circuit4 determined that there was no federal subject matter jurisdiction of 
the First Federal Action, Becker filed this action in December 2014. 
 

3. By its order dated July 23, 2015,5 this Court denied the Utes’ motion to dismiss, 
based in part upon the Court’s determination that the Agreement contained a clear and 
express waiver of tribal sovereign immunity and that by the Agreement the Utes 
consented to the jurisdiction of this Court. 
 
4. On September 30, 2015, the Utah Court of Appeals summarily dismissed the 
Utes’ appeal of this Court’s order denying the Utes’ motion to dismiss.6 
 
5. In June 2016, the Utes filed a federal action (“Second Federal Action”) seeking to 
enjoin this action from proceeding, among other remedies.  The federal court dismissed 
the Second Federal Action for lack of subject matter jurisdiction on August 16, 2016.  The 
Utes have appealed this order to the Tenth Circuit. 
 
6. On August 18, two days after the federal court dismissed the Second Federal 
Action – and three and a half years after the First Federal Action was filed, and over a 
year and a half after this action was filed – the Utes filed an action in the Ute Indian Tribal 
Court of the Uintah and Ouray Reservation (“Tribal Court Action”).7  The summons and 
complaint in the Tribal Court Action were served upon Becker on August 25, 2016.  The 
                                                 
2  Rule 65A(e). 
3  District Court Order.  Exh 2. 
4  Tenth Circuit Opinion.  Exh 3. 
5  Order.  Exh 4. 
6  Order of Summary Dismissal.  Exh 5. 
7  Summons and Complaint.  Exh 6. 
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summons orders that Becker respond to the complaint within 20 days after service, which 
Becker calculates would be September 14, 2016. 
 
7. Like the Second Federal Action, the Tribal Court Action seeks adjudication of the 
very matters that are before this Court, including a declaration that the Agreement at the 
core of this Action is void and unenforceable in this Court. 
 

ARGUMENT 
The Utes’ filing of the federal and tribal court actions are: outrageous and contrary 

to numerous plain provisions of the Agreement; inconsistent with the comity that does 

and must exist between the courts of the State of Utah, on the one hand, and the federal 

courts and tribal courts on the other hand; and prohibited by law and equity.  By the 

Agreement, the Utes “specifically surrender[ed] [the Utes’] sovereign power to the limited 

extent necessary to permit the full determination of questions of fact and law and the 

award of appropriate remedies in any Legal Proceeding….”8  The Utes further 

“unequivocally submit[ted] to the jurisdiction” of this Court and agreed that this Court has 

“original and exclusive jurisdiction” of all litigation “relating to the interpretation, breach, or 

enforcement of this Agreement….”  Finally, the Tribe waived the jurisdiction of the Tribal 

Court and waived any requirement for the exhaustion of any remedy or proceedings in 

the Tribal Court.  Under these provisions, this Court is now the exclusive forum for all 

disputes relating to the Agreement, and this Court has the power to enjoin the Utes from 

proceeding in the Tribal Court. 

I. This Court Should Enjoin the Utes from Pursuing the Tribal Court Action 

The Utes’ filing of a complaint in the tribal court is a breach of the Utes’ Article 23 

Agreement summarized above that the Ute would not, could not, sue in tribal court. 

This Court is a Court of general jurisdiction with plenary power to adjudicate the 

                                                 
8  Agreement Article 23. 
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issues raised in this action, including entering a temporary restraining order and 

preliminary injunction to protect the Court’s power to provide an effective remedy for the 

claims presented.  The parties’ Agreement did not place any restrictions upon the power 

of this Court to provide all remedies allowed by law and equity.  By Article 23 of the 

Agreement, the Utes “unequivocally submit[ted]” to the “original and exclusive” 

jurisdiction of this Court.9   

The Utes did not merely impliedly agree by submitting to this Court’s exclusive 

jurisdiction that no other court, including the tribal court, would have jurisdiction.  Rather, 

the Utes affirmatively, clearly and unconditionally “waive[d] any requirement of tribal law 

stating that the Tribal courts” could have any jurisdiction of any matter relating to the 

Agreement.  Finally, the Utes specifically waived “any requirement” that any claim relating 

to the Agreement “be brought in Tribal Court or that Tribal remedies be exhausted.”10 

The issues presented here are analogous to those in Stifel, Nicholaus & Co. v. Lac 

du Flambeau Band of Lake Superior Chippewa Indians.11  There, an Indian tribe entered 

into contracts with non-Indians to finance and build a casino and hotel (“Contracts”) on 

Indian lands in Wisconsin.  As here, the Contracts included (1) waivers of sovereign 

immunity by the tribal parties; (2) forum selection clauses designating the Wisconsin 

federal court – or alternatively, if federal jurisdiction was determined to be lacking – the 

Wisconsin state courts, as the exclusive forum for disputes about the Contracts; and (3) 

choice-of-law clauses designating Wisconsin state law as the law governing the 

                                                 
9  Agreement Article 23.  Exh 1.  (Emphasis added.) 
10  Agreement, Article 23.  Exh 1. 
11  807 F.3d 184 (7th Cir. 2015). 
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Contracts.12   

Unlike here, the Contracts in Stifel did not include an express waiver of any duty 

to exhaust tribal court remedies.  There, the court implied a waiver of the tribal court 

exhaustion, whereas here the waiver need not be implied because it is express, 

affirmative, and crystal clear. 

In Stifel, as here, the Indian tribe brought an action under the Contracts after three 

years of litigation of Contracts issues in state and federal courts.  When the Indians then 

filed an action in tribal court, the non-Indian parties sought a preliminary injunction in 

federal court against further tribal court proceedings.  Concluding that the above 

Contracts provisions meant that the tribal court lacked jurisdiction over the action filed in 

the tribal court, and that the federal and state courts of Wisconsin had jurisdiction of those 

disputes, the Eighth Circuit U.S. Court of Appeals enjoined any further tribal court 

proceedings. 

This Court should likewise enjoin the Utes from proceeding with the Tribal Court 

Action.  The Utes have expressly waived tribal court jurisdiction and any duty to exhaust 

tribal court remedies.  The parties have expressly agreed that this Court has unlimited 

jurisdiction to adjudicate all matters “relating to the interpretation, breach, or enforcement 

of the Agreement.”13  This jurisdiction necessarily includes the jurisdiction to enjoin 

litigation and other processes in other forums, including the tribal court, that are prohibited 

by the Agreement. 

 

                                                 
12  Here, Utah state law was specified as the law controlling the interpretation and 
enforcement of the Agreement.  Article 21.  Exh 1. 
13  Agreement Article 23.  Exh 1. 
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II. The TRO and Preliminary Injunction Are Needed to Prevent Irreparable Harm 

The granting of a TRO and preliminary injunction is within the sound discretion of 

this Court.14  The four requirements of Rule 65A(e) are clearly met here. 

Becker will be irreparably harmed by the Tribal Court Action in numerous ways.  

For example, the tribal court complaint includes the false, defamatory and scandalous 

allegation that Becker is an “unscrupulous” individual who was part of a “cabal of 

unscrupulous non-Indians….”15  Becker risks the expenditure of significant time, money 

and effort of defending the Tribal Court Action.16  The irreparable harm required for a 

preliminary injunction includes injuries that cannot be adequately compensated in 

damages, even if the damage might ultimately be susceptible of being assigned a 

monetary value.17  In short, Becker will be irreparably harmed by the requirement to 

defend an action that itself constitutes a breach of contract and that is facially frivolous. 

III. The Threatened Harm Outweighs Any Damage to the Utes 

The harm to Becker discussed above clearly outweighs any damage to the Utes.  

Indeed, the TRO and preliminary injunction will only prevent the tribal court litigation that 

the Utes so clearly waived when they entered into the Agreement.  The Utes cannot be 

damaged by being ordered to do what they agreed to do in the Agreement. 

IV. The TRO and Injunction Are Not Adverse to the Public Interest 

The Tribal Court Action infringes the important public interest in the ability of Indian 

                                                 
14  E.g., Kasco Services Corp. v. Benson, 831 P.2d 86, 90 (Utah 1992). 
15  Tribal Court Complaint ¶¶ 8 & 10.  Exh 6. 
16  The Tenth Circuit affirmed a preliminary injunction against a tribal court action and 
held that the non-Indian’s likely inability to recover the attorney fees needed to defend the 
tribal court action satisfied the irreparable harm requirement for a preliminary injunction.  
Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, n. 9 (10th Cir. 2011).    
17  Hunsaker v. Kersh, 991 P.2d 67, 69 (Utah 1999). 
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tribes and the non-Indians who enter into commercial transactions with tribes to be able 

to rely upon clear agreements about what courts and processes are available – and what 

are prohibited – to interpret and enforce the agreements of the parties who enter into such 

commercial transactions. 

V. There Is a Substantial Likelihood that Becker Will Prevail on the Merits 

The fourth requirement for preliminary relief is that Becker must demonstrate “a 

substantial likelihood that [Becker] will prevail on the merits of the underlying claim….”  

The cases are unclear whether, in this situation, this test should focus upon the claim that 

this Court, and not the tribal court, is the proper forum,18 or should focus upon the merits 

of the underlying contract claim.  Because Becker satisfies both versions of the success-

on-the-merits requirement, this element is plainly satisfied. 

As to the likelihood of success on the forum issues, the cases cited above, in light 

of the crystalline contract language depriving the tribal court of jurisdiction, show that 

Becker is likely to succeed in establishing that this Court is the proper and exclusive forum 

for these issues.  This conclusion is buttressed by the fact that the federal court has 

affirmed that this Court, and not the federal court, has jurisdiction. 

As to the likelihood of success on the underlying contract claims, this Court has 

denied the Utes’ motion to dismiss and in so doing has rejected all of the defenses that 

the Utes’ asserted in their motion to dismiss.  Moreover, there is pending a motion for 

default judgment against the Utes.  The Utes have asserted no defenses that make it 

                                                 
18  For example, in Stifel, discussed above, the Seventh Circuit focused on whether the 
movants were likely to succeed on their claims that the tribal court lacked jurisdiction, and 
not on the merits of the underlying contract claims.  807 F.3d 184, 214 (“the success-on-
the-merits issue was whether the claimants “were likely to succeed on the merits of their 
claims that the tribal court lacked jurisdiction.”)  (Emphasis added.) 
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appear that Becker is unlikely to succeed on the merits of his contract claims.   

CONCLUSION 

It is urgent that this Court act promptly.  The deadline for Becker to respond to the 

complaint in the Tribal Court Action is September 14.  Without prompt Court action, 

Becker will certainly incur unrecoverable costs to analyze the issues created by the Tribal 

Court Action and to take appropriate action, and is likely to be damaged by the welter of 

issues created by being forced to litigate in three forums.   

Becker respectfully requests that the Court enter a temporary restraining order and 

preliminary injunction ordering the Utes to withdraw their complaint in the Tribal Court 

Action.  

Date:  September 1, 2016. 

Verification:  I have personal knowledge that the facts stated in paragraphs 1 and 6 
above.  I make this declaration under penalty of perjury under the laws of Utah. 

/s/ Lynn D. Becker 
Lynn D. Becker 
      ISOM LAW FIRM PLLC 

      /s/ David K. Isom 

      _______________________  

      David K. Isom  
Attorney for Plaintiff  
Lynn D. Becker 
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CERTIFICATE OF SERVICE 

The foregoing was served upon defendants’ counsel through the Court’s ECF system 

upon all counsel of record this 1st day of September, 2016. 

 

/s/ David K. Isom 
___________________ 
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 

 
Defendants hereby oppose the Plaintiff’s Motion for TRO and Preliminary 

Injunction, and Defendants also interpose constitutional challenges to the imposition of 

any injunction or discovery sanction in this case. 

 
Lynn D. Becker, 
 
                    Plaintiff, 
 
v. 
 
Ute Indian Tribe of the Uintah and Ouray 
Reservation, a federally chartered 
corporation; et al.,  
 
                    Defendants. 
 

 
DEFENDANTS’ MEMORANDUM 

OPPOSING PLAINTIFF’S MOTION FOR 
TRO AND PRELIMINARY INJUNCTION 
AND ASSERTING  CONSTITUTIONAL 
CHALLENGES TO ANY INJUNCTION 

OR DISCOVERY SANCTIONS 
 

Case No. 140908394 
 

Judge Barry Lawrence 
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DEFENDANTS’ STATEMENT OF PREFERRED DISPOSITION 

It was prudent of this Court to question whether the Court has the “legal authority” 

to enjoin proceedings in the Ute Indian Tribal Court—it does not.1  But the more significant 

question, it turns out, is whether such an injunction would even be constitutional, and the 

Defendants’ research makes clear that the injunction requested by Mr. Becker would be 

unconstitutional under both the U. S. Constitution and the Utah state constitution.  This 

Court must deny Plaintiff’s motion for an injunction on multiple grounds, (i) first, because 

federal law prohibits state courts in Utah from exercising jurisdiction over “civil causes of 

action” arising on Indian reservations “to which Indians are parties,” e.g., 25 U.S.C. § 

1322, meaning this Court necessarily lacks authority to issue any order relative to the 

Tribal Court suit; (ii) secondly, because granting an injunction or imposing any discovery 

sanction will deprive the Tribal defendants of constitutional due process and equal 

treatment under the law as guaranteed by the First, Fifth, and Fourteenth Amendments 

to the U. S. Constitution, and the Utah Constitution art. I, §§ 1, 11; (iii) third, this Court 

lacks personal jurisdiction over the Ute Indian Tribal Court and its Tribal Court Judge 

because neither the Tribal Court nor the Tribal Court Judge are named parties to this 

lawsuit and neither the Tribal Court nor the Tribal Judge have been served with process; 

and (iv) fourth, because Plaintiff cannot show an entitlement to the extraordinary remedy 

of an injunction.   

 

                                                        
1 Court Order of 9/6/2016, ¶ 3. 
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STATEMENT OF RELEVANT FACTS 

Plaintiff Lynn D. Becker was employed by the Ute Tribe inside the territorial 

boundaries of the Uintah and Ouray Indian Reservation from 2003 through 2007.  In the 

interest of brevity and to avoid needless duplication, the jurisdictional facts recited in the 

Defendants’ Rule 56 Motion for Dismissal on Grounds of Federal Preemption, 

Infringement on Ute Indian Tribal Sovereignty, and Lack of Subject Matter Jurisdiction—

and the evidentiary materials included with that motion—are adopted and incorporated 

herein by reference.    

On August 18, 2016, the Tribal Defendants exercised their constitutional right of 

petition guaranteed to them under the U. S. Constitution, amend. I, and the Utah 

Constitution, art. I, §§ 1 and 11, by filing suit against Mr. Becker in the Ute Indian Tribal 

Court of the Uintah and Ouray Indian Reservation.2  Defendants’ complaint in Tribal Court 

seeks a declaratory judgment under the Tribe’s Constitution, By-Laws, and Tribal Law 

and Order Code, specifically that (i) the Independent Contractor (“IC”) Agreement 

between the Tribe and Plaintiff Becker is void and unenforceable because the Tribal 

Business Committee’s approval of the IC Agreement was an ultra vires act, made in 

contravention of the limited powers vested in the Business Committee under the Tribe’s 

Constitution; (ii) there was no valid waiver of the Tribe’s sovereign immunity in relation to 

the Becker IC Agreement under tribal law; (iii) Mr. Becker’s claims against the Ute parties 

are time barred under Section 1-8-7 of the Tribe’s Law and Order Code; and (iv) the 

                                                        
2 A copy of Defendants’ complaint in Tribal Court was included as Exhibit 6 to Plaintiff’s 
Verified Motion for TRO and Preliminary Injunction, filed on September 1, 2016. 
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Tribe’s section 17 federal corporation has been dormant from the time of its inception to 

the present.          

On September 1, 2016, Plaintiff Becker filed a motion asking this Utah state court 

to use its power as a state court to enjoin the Tribal defendants from exercising their 

constitutionally-protected right to seek legal redress through the Tribe’s own Tribal Court.   

On September 2, 2016, the Tribal Defendants filed a Rule 56 Motion for Dismissal 

on Grounds of Federal Preemption, Infringement on Ute Indian Tribal Sovereignty, and 

Lack of Subject Matter Jurisdiction.  That same day, the Tribal Defendants filed a motion 

asking this Court to stay all proceedings on the merits of this case until the Court has first 

determined the threshold question of subject matter jurisdiction.   

LEGAL ARGUMENT 

Defendants will first respond to Plaintiff’s arguments and legal authorities, and will 

then proceed to their own legal arguments.  

A.   None of the Plaintiffs’ Cited Authorities Have Any Application to this Case 
 

 In the complicated maze of Federal Indian law, a “little knowledge” can be 

dangerous, as the Plaintiff’s reliance on Stifel, Nicholaus & Co. v. Lac du Flambeau Band 

of Lake Superior Chippewa Indians makes clear.3  Plaintiff’s assertion that Stifel is 

“analogous” to this case is completely mistaken and misleading.  The Chippewa Indians 

in Stifel reside on tribal lands in the state of Wisconsin, and Wisconsin is one of only six 

“PL 280 states” that have been authorized by Congress to “exercise civil jurisdiction in 

                                                        
3 807 F.3d 184 (7th Cir. 2015), see Plaintiff’s Motion for TRO and Preliminary Injunction, 
pp. 5-6. 
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actions to which Indians are parties” in all areas of “Indian country within the State.”  28 

U.S.C. § 1360.  Unlike Wisconsin, the State of Utah has never been authorized to 

“exercise civil jurisdiction in actions to which Indians are parties,” and Indian tribes in Utah 

have never consented to state jurisdiction over their reservations under PL 280.  United 

States v. Felter, 752 F.2d 1505, 1508 n.7 (10th Cir. 1985).  In fact, in 2014, the Ute Indian 

Tribal Business Committee amended Section 1-2-1 of the Tribe’s Law and Order Code to 

make this point crystal clear: 

[T]he Ute Indian Tribe has never consented to the State of Utah having 
jurisdiction over civil causes of action between Indians or to which Indians 
are parties which arise in the areas of Indian country situated within the 
State of Utah pursuant to 25 U.S.C. § 1322(a), nor has the Ute Indian Tribe 
ever consented to or agreed to allow the State of Utah to assume criminal 
jurisdiction over Indians and Indian territory, country, and lands or any 
portion of lands within the State of Utah in accordance with 25 U.S.C. § 
1321(a).  The Tribe hereby proclaims that the Ute Indian Tribe has never 
conducted a special election of adult Indians of the Tribe to allow the State 
of Utah to assume civil or criminal jurisdiction over the Tribe and its lands 
under PL-280 and will never consent to the State of Utah assuming civil or 
criminal jurisdiction over the Ute Indian Tribe pursuant to the requirements 
of PL-280.4 
 

Accordingly, PL 280, now codified at 28 U.S.C. § 1360 and 25 U.S.C. §§ 1321-26, 

effectively prohibits Utah state courts from exercising “civil jurisdiction over civil causes 

of action” arising on Indian reservations “to which Indians are parties,” 25 U.S.C. § 1322, 

meaning this Court necessarily lacks any authority to issue any order relative to the 

Defendants’ suit in the Ute Indian Tribal Court. 

In his Supplemental Memorandum, Plaintiff admits that “[d]espite diligent effort” 

Plaintiff could locate no authority for the proposition that a Utah state court has the “legal 

                                                        
4 See Exhibit I, Defendants’ Rule 56 Motion for Summary Dismissal. 
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authority” to enjoin a tribal court.5  However, in making that statement Plaintiff obviously 

chose to ignore the 800 lb. gorilla that was staring him squarely in the face.  That 800 lb. 

gorilla is the entire body of Federal Indian law that prohibits Utah state courts from 

exercising jurisdiction over Indians within Indian country.6  That body of law includes, 

without limitation, (i) the Supremacy Clause of the U. S. Constitution, art. VI, cl. 2; (ii) the 

Ute Treaties of 1863 and 1868, 13 Stat. 673 and 15 Stats. 619; (iii) the Utah Enabling Act 

of 1894, 28 Stats. 107, and the Utah Constitution, art. III, §2, in which the State of Utah 

“forever” disclaimed all right and title to “all lands … owned or held by any Indian or Indian 

tribes;”7 (iv) 18 U.S.C. §§ 1151 and 1152 which statutorily define Indian Country and 

preclude state jurisdiction and the application of state law within Indian Country;8 and (v) 

the Civil Rights Act of 1978, Title IV, codified at 25 U.S.C. §§ 1321-1326, which prescribes 

                                                        
5 Plaintiff’s Supplemental Memorandum, p. 1. 
6 The field of Indian law is not called simply “Indian law” but “Federal Indian law.”  See, 
e.g., FELIX S. COHEN’S HANDBOOK OF FEDERAL INDIAN LAW (2012 ed.).  The field of Federal 
Indian law consists of the U.S. Constitution, thousands and thousands of federal statutes 
(codified under Title 25 of the U.S. Code, 25 U.S.C. §§ 1-5636) thousands and thousands 
of federal regulations (compiled under volume 25 of the Code of Federal Regulations), 
thousands of treaties between the federal government and Indian tribes, and thousands 
of court decisions that have resulted from centuries of interaction between the federal 
government and Indian tribes.  
7  The disclaimer disclaims both proprietary and governmental authority. Seneca-Cayuga 
Tribe of Oklahoma v. State of Oklahoma, 874 F.2d 709, 710, 716 (10th Cir. 1989) 
(considering the disclaimer in the Oklahoma Enabling Act which is identical to the Utah 
Enabling Act of 1894); Indian Country, U.S.A., Inc. v. Okla. Tax Comm’n., 829 F.2d 967, 
976-81 (10th Cir. 1987) (same). 
8 “Indian country,” as defined in 18 U.S.C. § 1151, includes “all land within the limits of 
any Indian reservation under the jurisdiction of the United States Government, 
notwithstanding the issuance of any patent, and in including rights-of-way running through 
the reservation.”  This definition applies to questions of both criminal and civil jurisdiction.  
California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207 n.5 (1987) (citing 
DeCoteau v. District County Court, 420 U.S. 425, 427 n.2 (1975). 
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the exclusive means by which the State of Utah may assume criminal and/or civil 

jurisdiction over Indians within Indian country in Utah.  See, e.g., Kennerly v. Dist. Court, 

400 U.S. 423 (1971) (per curiam) (invalidating Montana state court jurisdiction over the 

Blackfeet Indian reservation); Williams v. Lee, 358 U.S. 217 (1958) (reversing Arizona 

court judgment against two Navajo Indians); Ute Tribe v. Utah, 773 F.2d 1087, 1093 (10th 

Cir. 1986) (en banc) (“Ute III”) (holding that the State of Utah lacks criminal and civil 

jurisdiction over the Uintah and Ouray Indian Reservation), modified, 114 F.3d 1513, 1519 

(10th Cir. 1997) (“Ute V”), reaffirmed, 790 F.3d 1000 (10th Cir. 2015) (“Ute VI”).         

Rather than dealing with the 800 lb. gorilla in the room, Plaintiff instead devolves 

into wild speculation and a slipshod legal analysis, mixing entirely separate and distinct 

legal doctrines—i.e., Ex Parte Young and “tribal court exhaustion”—into one big muddled 

mush.      

Plaintiff says “it is crystal clear that a federal court would enter the injunction that 

Becker seeks here.”9  That is hogwash.  (And even if it is not hogwash, it is completely 

meaningless because the legal powers possessed by state and federal courts are 

markedly different, especially in Utah, a non-PL 280 state where federal law prohibits 

state courts from exercising jurisdiction over “civil actions to which Indians are parties” 

arising within Indian country).   

Defendants characterize Plaintiff’s statement as “hogwash” because federal courts 

do not, in fact, issue orders to enjoin Tribal Courts—they issue orders to enjoin Tribal 

                                                        
9 Plaintiff’s Supplemental Memorandum, p. 4.  If, indeed, it is so “crystal clear that a 
federal court would enter the injunction that Becker seeks here,” there certainly is 
nothing to prevent Becker from asking a federal court to issue the injunction.    
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Court Judges—and they do so by employing the doctrine of Ex Parte Young which 

“proceeds on the fiction that an action against a state official seeking only prospective 

injunctive relief is not an action against the state.”  Crowe & Dunlevy, P.C. v. Stidham, 

640 F.3d 1140, 1154 (10th Cir. 2011).  In Crowe & Dunlevy the Tenth Circuit joined a 

handful of other federal circuits to hold that a federal court may invoke Ex Parte Young to 

prospectively enjoin individual tribal officers from “alleged ongoing violations of federal 

law.”  Id. at 1154.  However, neither the Tenth Circuit in Crowe & Dunlevy nor any other 

court has ever held that a state court can enjoin individual tribal Indian officers under Ex 

Parte Young.  Moreover, the Plaintiff has not named any individual tribal officers as 

defendants in in this case in any event.              

And while a federal court invoking Ex Parte Young may arguably enjoin an 

individual tribal court judge, the federal court can do so in only one circumstance:  if the 

tribal court judge is violating federal law by exceeding the tribal court’s lawful sphere of 

jurisdiction as a tribal court.  Id. at 1154-56.  But even then, a federal court can only enjoin 

a tribal court judge after the proceedings in tribal have been completed or “exhausted,” 

or if it would be pointless to require the exhaustion of tribal court proceedings.10  Id. at 

1149-50.   

                                                        
10 In order to promote tribal self-government and principles of comity, the Supreme Court 
has required litigants to exhaust their tribal court remedies before a federal district court 
may evaluate the legality of a tribal court’s jurisdiction under the facts presented.  National 
Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845 (1985).  Not only is 
exhaustion of tribal court remedies mandated by Supreme Court precedent, but it is also 
mandated by the Tenth Circuit Court of Appeals.  In fact, the Tenth Circuit concluded that 
National Farmers Union and LaPlante "established an inflexible bar to considering the 
merits of a petition by the federal court, and therefore requiring that a petition be 
dismissed when it appears that there has been a failure to exhaust [tribal remedies]," 
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In this case the Ute Indian Tribal Court has not exceeded its lawful authority as a 

tribal court.  Indeed, the U.S. Supreme Court has long recognized that tribal courts have 

the authority to adjudicate disputes between Indians and non-Indians, such as Mr. 

Becker, who voluntarily come onto an Indian reservation and enter into consensual 

relationships with the Tribe or its tribal members.11  The Ute Indian Tribe’s Law and Order 

Code applies “equally to all persons, [tribal] members and non-members alike,”12 and it 

vests the Ute Indian Tribal Court with personal jurisdiction and long arm civil jurisdiction 

over “any person,” such as Mr. Becker, who “transacts, conducts, or performs any 

business or activity within the Tribe’s territorial jurisdiction.”13  Furthermore, in this case 

the Ute Indian Tribal Court has acquired personal jurisdiction over Mr. Becker by virtue of 

the lawful issuance and service of process on Mr. Becker at his residence in Colorado.14 

In summary, there is no factual or legal predicate for issuing an injunction in this 

case.  But even if there were grounds for injunctive relief, federal law prohibits state courts 

in Utah from exercising jurisdiction over “civil causes of action” arising within Indian 

                                                        
Smith v. Moffet, 947 F.2d 442, 445 (10th Cir.1991).  See National Farmers Union, 471 
U.S. 845; Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 17 (1987).  The "requirement of 
exhaustion of tribal remedies is not discretionary, it is mandatory.”  Crawford v. Genuine 
Parts, Co., 947 F.2d 1405 (9th Cir. 1991).  See also Tillett v. Lujan, 931 F.2d 636, 640-
41 (10th Cir. 1991); Superior Oil Co. v. United States, 798 F.2d 1324, 1328-29 (10th Cir. 
1986).  The Supreme Court has defined exhaustion of tribal court remedies to include 
appellate review within the tribal court system.  LaPlante, 480 U.S. at 17. 
11 See, e.g., Montana v. United States, 450 U.S. 544, 565 (1981) and Williams v. Lee, 
358 U.S. 217 (1958). 
12 Exhibit A, Ute Indian Law and Order Code, § 1-2-1.  
13 Exhibit A, Ute Indian Law and Order Code, § 1-2-3(2)(C). 
14 Exhibit B, return of service of process on Mr. Becker.      
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reservations “to which Indians are parties,” 25 U.S.C. § 1322, and thus, federal law 

necessarily prohibits this Utah state court from issuing any injunction in relation to the 

Defendants’ suit in Tribal Court.   

B.   Granting  an Injunction or Imposing Any Discovery Sanction Will  
Deprive the Tribal Defendants of Constitutional Due Process  

and Equal Treatment Under the Law 
 

An injunction will deprive the Tribal Defendants of their constitutionally-protected 

right to seek redress through the Ute Indian Tribal Court.  And a default judgment or other 

discovery sanction imposed by a Court that lacks adjudicatory jurisdiction over this case 

will deprive Defendants of constitutional due process and equal treatment under the law.   

a.   An Injunction Will Deny Defendant’ Their Constitutional Right to Legal Redress 

Mr. Becker seeks an injunction that would order “the Utes to withdraw their 

complaint in the Tribal Court Action.”15  The mandatory injunction order Becker requests 

is unconstitutional.  In 1983, the U. S. Supreme Court ruled that the National Labor 

Relations Board (NLRB) could not order an Arizona employer to “withdraw” a state court 

complaint the employer had filed against its former employees in an on-going labor 

dispute: 

[W]e hold that the Board may not halt the prosecution of a state court 
lawsuit, regardless of the plaintiff’s motive, unless the suit lacks a 
reasonable basis in fact or law. 
 

Bill Johnson’s Restaurants, Inc. v. NLRB, 461 U.S. 731, 748 (1983).  The holding in that 

case is dispositive here.  Just as the Arizona employer in Bill Johnson’s could not be 

enjoined from suing his former employees in a judicial forum of his choice, neither can 

                                                        
15 Plaintiff’s Motion for TRO and Preliminary Injunction, p. 9. 
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Mr. Becker’s former employer—the Ute Indian Tribe—be enjoined from suing Becker in a 

forum of the Tribe’s choice, the Ute Indian Tribal Court.  Defendants’ complaint in Tribal 

Court clearly has a reasonable basis in fact and law.16        

The right to seek legal redress is protected under the First Amendment to the 

federal Constitution, which states, in relevant part, that “Congress shall make no law … 

abridging … the right of the people … to petition the Government for a redress of 

grievances.”  Similar language is found in the Utah Constitution, art. I, sections 1 and 11.  

It is now well established that the constitutionally-protected “‘right to petition extends to 

all departments of the Government,’” and that “‘[t]he right of access to the courts is … but 

one aspect of the right of petition.’”  BE&K Const. Co. v. NLRB, 536 U.S. 516, 525 (2002) 

(quoting California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972)).  

Therefore, this Court cannot enjoin the proceedings in Tribal Court because doing 

so would be unconstitutional.     

b.   A Discovery Sanction or Default Judgment Will Deny Defendants 
Due Process and Equal Treatment Under the Law 

 
The Due Process Clause prevents a party from being deprived of life, liberty, or 

property through an exercise of unlawful power:  the Due Process Clause guarantees that 

a party may only be subjected to “lawful” acts of authority.  J. McIntyre Machinery, Ltd. v. 

Nicastro, 564 U.S. 873, 889 (2011).  The Due Process Clause “‘protect[s] a person 

against having the Government impose burdens upon him except in accordance with the 

                                                        
16 A copy of Defendants’ complaint in Tribal Court was included as Exhibit 6 to Plaintiff’s 
Verified Motion for TRO and Preliminary Injunction, filed on September 1, 2016. 
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valid laws of the land.’”  Id. (quoting Giaccio v. Pennsylvania, 382 U.S. 399, 408 (1966)) 

(emphasis added).  “This is no less true with respect to the power of a sovereign to resolve 

disputes through judicial process than with respect to the power of a sovereign to 

prescribe rules of conduct for those within its sphere.”  Id. (citing Steel Co. v. Citizens for 

Better Environment, 523 U.S. 83, 94 (1998) (“Jurisdiction is power to declare the law.”). 

This Utah state court has no lawful authority to exercise civil jurisdiction—to 

“declare the law”—in this case, whether by issuing an injunction or granting default 

judgment or imposing any discovery sanction.  This case involves a dispute between the 

Ute Indian Tribe and its former employee, a non-Indian.  The dispute (i) arose solely within 

the boundaries of the Uintah and Ouray Indian Reservation, and (ii) it involves the non-

Indian’s claim to restricted Indian property that is held in trust for the Tribe by the United 

States.   

Further, the Tribal Defendants are members of a racial and ethnic minority that are 

entitled to equal treatment under the law.  The Tribal Defendants have attempted twice 

now to challenge this Court’s “lawful” authority to exercise jurisdiction over this case, most 

recently with the Tribe’s summary judgment motion filed on September 2, 2016.  For this 

Court to turn a blind eye to the Tribal Defendants’ challenge to subject matter 

jurisdiction—whilst moving swiftly to decide the non-Indian’s motions for sanctions and a 

mandatory injunction—would constitute a flagrant denial of the Tribal Defendants’ right to 

equal treatment under the law.     
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C.   This Court Must Rule on Defendants’ Challenge to Subject Matter Jurisdiction 
Before Deciding Plaintiff’s Motion for Injunctive Relief or Any Other Issue,  

Including Discovery Sanctions or Default Judgment 
 

This Court can only sanction or enjoin the Tribal Defendants if it would not abridge 

constitutional due process—if such an order, issued against these Tribal defendants, 

would be “‘in accordance with the valid laws of the land.’”  McIntyre Machinery, 564 U.S. 

at 889 (quoting Giaccio v. Pennsylvania, 382 U.S. at 408).   However, the “valid laws of 

the land” do not vest this Utah state court with subject matter jurisdiction over this case.  

And unless—and until—this Court first rules on the Tribal Defendants’ challenge to 

subject matter jurisdiction, this Court cannot issue an injunction—or a default judgment, 

or any other discovery sanction—because to do so will necessarily abridge the Tribal 

Defendants’ right to due process and equal treatment under the law.     

D.   The Court Cannot Enjoin the Tribal Court Because It Lacks Personal 
Jurisdiction Over Both the Tribal Court and the Tribal Court Judge 

 
Neither the Ute Indian Tribal Court nor the Tribal Court Judge have been named 

as defendants in this lawsuit.  It is a black letter law that a court acquires personal 

jurisdiction over a party only through the proper issuance and service of summons.  

Murdock v. Blake, 26 Utah 2d 22, 484 P.2d 164, 167 (1971).  This requirement insures 

that a party will not be deprived of “life, liberty, or property without due process of law.”  

U.S. Const. amend. XIV, § 1, Utah Const. art. I, § 7.  Like most tribunals, the Ute Indian 

Tribal Court is an independent judicial forum that is not subject to control by the Tribe or 

the Tribe’s unitary governing body, its Tribal Business Committee.  Therefore, an 
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injunction against the Tribe and the Tribal Business Committee cannot and does not 

operate to enjoin either the Tribal Court or the Tribal Court Judge.   

E.   Plaintiff is Not Entitled to Injunctive Relief 
 

Plaintiff is not entitled to an injunction because he cannot establish any of the 

requisites for issuance of an injunction, beginning with the most important requisite—the 

“threshold requirement” of subject matter jurisdiction.  Because a court without subject 

matter jurisdiction “cannot proceed at all in any cause,” Ex parte McCardle, 74 U.S. 506, 

514 (1868), this should be the beginning and end of the Court’s legal analysis.  Plaintiff 

cannot prevail on the merits because federal law prohibits this Utah state court from 

exercising jurisdiction over this case and the Supremacy Clause to the U.S. Constitution, 

art. VI, cl. 2, requires this Court to obey federal law.  But even if this Court possessed 

jurisdiction, the injunction Plaintiff seeks is unconstitutional because it would deprive 

Defendants of their constitutionally-protected right of access to the courts, which would 

violate the First Amendment of the U. S. Constitution, and article I, sections 1 and 11 of 

the Utah Constitution.  It is not in the public interest for this Utah state court to disregard 

and disobey federal law while at the same time violating the Defendants’ constitutional 

rights in the process.  Mr. Becker will suffer no harm from this Court choosing to honor 

and obey federal law, and to respect and uphold the Defendants’ constitutional rights in 

the process.  The Plaintiff is not left without a judicial forum.  Plaintiff is welcome to litigate 

his claims in the Ute Indian Tribal Court, and if he is unhappy with the outcome in Tribal 

Court, Plaintiff is free to file suit in federal court and ask the federal court to exercise its 
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authority under federal law to insure that the Ute Indian Tribal Court has not exceed the 

lawful bounds of its authority as a tribal court. 

CONCLUSION 

Federal law prohibits this Court from exercising subject matter jurisdiction in this 

case.  Even if federal law was not a barrier, the injunction Plaintiff seeks is nonetheless 

unconstitutional because it would deprive Defendants’ of their constitutionally-protected 

right of access to a judicial forum guaranteed under the First Amendment of the U. S. 

Constitution, and article I, sections 1 and 11 of the Utah Constitution.  Accordingly, 

Defendants urge the Court to deny Plaintiff’s motion for injunctive relief, and instead to 

dismiss this case for lack of subject matter jurisdiction.  

DATED this 12th day of September, 2016.  

FREDERICKS PEEBLES & MORGAN LLP 

  /s/   Frances C. Bassett     
Frances C. Bassett, Pro Hac Vice 
Thomasina Real Bird, Pro Hac Vice 
 
J. PRESTON STIEFF LAW OFFICES 
   
/s/ J. Preston Stieff      
J. Preston Stieff 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on 12th day of September, 2016, the foregoing 

DEFENDANTS’ MEMORANDUM OPPOSING PLAINTIFF’S MOTION FOR TRO AND 

PRELIMINARY INJUNCTION AND ASSERTING CONSTITUTIONAL CHALLENGES 

TO ANY INJUNCTION OR DISCOVERY SANCTION was served electronically through 

the court’s electronic filing system upon the following:  

 
David K. Isom 
ISOM LAW FIRM PLLC 
299 South Main Street Suite 1300 
Salt Lake City, Utah 84111 

 
 
 /s/ J. Preston Stieff  
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ISOM LAW FIRM PLLC 
299 South Main Street, Suite 1300 
Salt Lake City, Utah 84111 
Telephone: (801) 209 7400 
david@isomlawfirm.com 
Attorney for Plaintiff  
 

 
IN THE THIRD JUDICIAL DISTRICT COURT  

SALT LAKE COUNTY, STATE OF UTAH 
 
 
Lynn D. Becker, 

Plaintiff,  
 
vs. 
 
Ute Indian Tribe of the Uintah and 
Ouray Reservation, et al,  
 

Defendants 
  

 
 
 
 

BECKER’S REPLY MEMORANDUM 
IN SUPPORT OF MOTION FOR 
TEMPRORARY RESTRAINING 
ORDER AND PRELIMINARY 

INJUNCTION 
 
 

Case No. 140908394  
 

JUDGE BARRY LAWRENCE 
 

This replies to this morning’s Utes’ Memorandum in Opposition (“Opposition”) to 

Becker’s Motion for TRO and Preliminary Injunction (jointly “Preliminary Injunction”).   

STATEMENT OF NEW MATTERS IN OPPOSITION MEMORANDUM 

This memorandum responds to these arguments in the Utes’ Opposition: 

1. that Becker is seeking an injunction against the tribal court or tribal judge; 

2. that PL-280 prevents the Preliminary Injunction; 

3. that the doctrine of tribal court exhaustion prevents the Preliminary 

Injunction; 

4. that state courts cannot enjoin parties from pursuing claims in tribal courts. 
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STATEMENT REGARDING FACTS 

The Opposition does not state new relevant facts. 

ARGUMENT 

I. Becker Does Not Seek to Enjoin the Tribal Court or Tribal Judge 

The Utes’ argument that a state court cannot enjoin a tribal court or tribal judge 

needs no response.  Neither the tribal court nor any tribal judge is a party to this action, 

and Becker is not seeking an injunction against the tribal court or tribal judge. 

II. PL-280 Does Not Apply 

Most of the arguments in the Opposition depend upon the application of PL-280.  

The Utes have already made this argument, and the Court has already rejected it.1  All of 

the Opposition arguments based upon PL-280 are therefore prohibited by the law of the 

case.  

III. Tribal Court Exhaustion Does Not Prohibit the Preliminary Injunction 

The Opposition merely recites the general rule that in some instances state and 

federal courts must stay their hands to allow tribal courts to adjudicate certain issues.  

The Opposition ignores the only real issue – the cited authorities that no state or federal 

court must wait for tribal court exhaustion where, as here, the parties have consented to 

state and federal court jurisdiction, waived tribal court jurisdiction, waived the application 

of tribal law and waived any duty to exhaust tribal court remedies. 

IV. State Courts May Enjoin Parties from Pursuing Tribal Court Claims 

The Opposition was the Utes’ opportunity to cite authority for their argument that 

this Court lacks power to enjoin the parties from pursuing tribal court claims already being 

                                                
1  Order Denying Motion to Dismiss ¶ 3 dated July 23, 2015. 
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litigated by this Court where the tribe has waived sovereign immunity, consented to the 

jurisdiction of state and federal courts, waived tribal court exhaustion and waived the 

application of tribal law.  They have failed to cite a single apt authority for their argument.2  

This Court should exercise this power that it plainly possesses under the Utah 

Constitution that is clearly consistent with federal-state-tribal comity. 

Dated:  September 12, 2016. 

      ISOM LAW FIRM PLLC 

      /s/ David K. Isom 

      _______________________  

      David K. Isom  
Attorney for Plaintiff  
Lynn D. Becker 

  

                                                
2  The Utes’ only argument is based upon the Stifel case, but this argument is based upon 
PL-280, which this Court has previously rejected. 
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CERTIFICATE OF SERVICE 

The foregoing was served upon defendants’ counsel through the Court’s ECF system 

this 12th day of September, 2016. 

 

/s/ David K. Isom 
___________________ 
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The Tribal Defendants respectfully submit their memorandum in response to the 

Court’s order of November 15, 2017, directing the parties to address the doctrine of tribal 

court exhaustion in light of the Utah Supreme Court’s ruling in Harvey v. Ute Indian Tribe, 

2017 UT 75, on November 7, 2017. 

PRELIMINARY STATEMENT 

Preliminarily, before proceeding to the matter of tribal court exhaustion, 

Defendants wish to emphasize a clear distinction between Harvey and the Becker case, 

and that distinction is subject-matter jurisdiction.  It should be noted that in Harvey the 

Utah Supreme Court did not face—and did not have to decide—a challenge to state court 

subject-matter jurisdiction.  It should also be borne in mind that the procedural posture in 

Harvey was at a very early stage—the 12(b) dismissal stage—and the jurisdictional facts 

were gleaned exclusively from the plaintiffs’ complaint.1  At that early juncture in Harvey, 

none of the parties had disputed the Harvey plaintiffs’ allegations that their claims arose 

primarily—if not entirely—outside the boundaries of the Uintah and Ouray Indian 

Reservation.  It should also be remembered that the United States Supreme Court has 

“repeatedly recognized that ‘tribal sovereignty is in large part geographically determined.’”  

In re Estate of Big Spring, 255 P.3d 121, 129 (Montana 2011) (quoting Brendale v. 

Confederated Tribes & Bands of Yakima Indian Nation, 492 U.S. 408, 457 (1989)).   

The complaint in Harvey alleged that the plaintiffs’ businesses are located outside 

of the Tribe’s reservation, and that most of the alleged tortious conduct, and all of the 

tortious impacts, occurred outside of the Tribe’s reservation boundaries.  In fact, the 

                                                        
1 Harvey, 2017 UT 75, ¶ 5, n.3. 
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Harvey decision states that plaintiffs’ businesses were located “on private fee land,” and 

plaintiffs alleged that a “majority” of the allegedly improper demands that were made upon 

them occurred “off of reservation land.”  Harvey, 2017 UT 75, ¶ 5, n.4. This meant that 

the jurisdictional facts alleged in Harvey appeared to bring the case within the rule that 

“[a]bsent express federal law to the contrary,” an Indian tribe or tribal member who 

undertakes activity outside of reservation boundaries is generally subject to state 

jurisdiction and the “nondiscriminatory state law otherwise applicable to all citizens of the 

State.”  Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973).  Defendants 

wish to emphasize that there is no equivalency between the jurisdictional facts alleged in 

Harvey and the jurisdictional facts in Becker.  In Becker, the Tribal Defendants maintain 

that Mr. Becker’s breach of contract claim arose exclusively inside the Tribe’s reservation 

boundaries, and Defendants contend, respectfully, that these jurisdictional facts mean the 

state court in this case lacks subject-matter jurisdiction.2     

INTRODUCTION 

The Court’s minute order of November 15th states, in pertinent part: 

Harvey involved tort claims against the Tribe and various tribal officials; 
there was no contractual waiver of sovereign immunity, as there is in this 
case …. There appears to be an open question whether the tribal 
exhaustion doctrine applies to cases such as this, where the Tribe has 
expressly waived its sovereign immunity and consented to jurisdiction in 
Utah State Court. 
 

                                                        
2 The facts in Becker are more analogous to WD at the Canyon, LLC v. Honga, No. 1 CA-
CV 16-0468 (Ariz. Ct. App. Nov. 14, 2017), a case decided earlier this month by the 
Arizona Court of Appeals, a copy of which is attached as Exhibit A.  
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Defendants disagree with the Court’s formulation of the question before the Court 

because that formulation ignores the antecedent issues of tribal law that are involved in 

this case, questions of 1) whether the Tribal Business Committee exceeded its authority 

under tribal law in entering into the Independent Contractor Agreement, meaning that the 

Agreement is void ab initio under tribal law, and separately, 2) whether the waiver of 

sovereign immunity is valid under Ute Indian tribal law.        

The significance of the Harvey ruling is that even in a case that arises off-

reservation—i.e., even in a case that arguably falls within the state court’s subject-matter 

jurisdiction—if the case involves one or more antecedent issues of tribal law, the issues 

of tribal law must first be adjudicated in tribal court.  As the Court in Harvey explained:   

Any harm actually suffered by Harvey is tied to whether the tribal officials 
had the authority to require him to obtain a permit, revoke his permit, and 
issue a letter telling oil and gas companies that they would suffer sanctions 
if they continued to use Harvey and operate on tribal lands. … Whether the 
tribal officials unlawfully revoked Harvey’s permit is a question of tribal law, 
as the regulation of who may enter tribal lands is a matter of self-
governance.  The tribal court must have the first opportunity to address 
these issues.  Otherwise, we may be supplanting tribal law that manages 
tribal governmental operations with state tort law.  (underscore added)3  
 

Like Harvey, the Becker case also involves antecedent issues of Ute Indian tribal law, 

namely the validity of the IC Agreement itself and the waiver of sovereign immunity under 

tribal law.  Indeed, the language and rationale of Harvey, adapted to Becker, could read: 

Any harm actually suffered by Becker is tied to the antecedent question of 
whether the Tribal Business Committee had the authority to enter into the 
Independent Contractor Agreement with Becker.  Further, the question of 
whether the Tribe can assert the defense of sovereign immunity under the 
specific facts of this case is a question of tribal law [Ute Indian Law and 
Order Code, § 1-8-5] and decisions of the tribal court interpreting that law.  

                                                        
3 Harvey, 2017 UT 75, ¶ 44. 
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The tribal court must have the first opportunity to address these issues.  
Otherwise, we would be supplanting tribal law with state law and violating 
the Tribe’s right under federal law to “make its own laws and be ruled by 
them.”  Williams v. Lee, 358 U.S. 217, 220 (1959).   
     

LEGAL ARGUMENT 

I.    Application of Tribal Court Exhaustion to Becker  

The tribal exhaustion doctrine holds that when a colorable claim of tribal court 

jurisdiction has been asserted, a state or federal court must give the tribal court 

precedence and afford the tribal court a full and fair opportunity to determine, inter alia, 

the extent of its own jurisdiction over a particular claim or set of claims. Further:  

The exhaustion requirement applies beyond cases involving challenges to 
tribal court jurisdiction.  The Ninth Circuit requires exhaustion in all cases 
relating to tribal affairs, including those that arise off-reservation and outside 
Indian country, even if no tribal court proceedings are pending, so long as 
there is a colorable argument that the tribal court has jurisdiction over the 
case.  Similarly, the Tenth Circuit has held that the policies behind National 
Farmers “almost always” dictate exhaustion in cases arising on 
reservations, and in other cases where the tribal court has jurisdiction and 
exhaustion would further the interests of self-government, orderly 
administration of justice, and utilizing tribal expertise.  Examples of the kinds 
of cases in which courts have required exhaustion include … cases 
challenging the nature and extent of a tribe’s sovereign immunity.   
 

FELIX S. COHEN’S HANDBOOK OF FEDERAL INDIAN LAW, §7.04[3], p. 631 (2012 ed.).  The 

United States Supreme Court describes the rationale for tribal exhaustion as follows:   

Tribal authority over the activities of non-Indians on reservation lands is an 
important part of tribal sovereignty.  [citations omitted]  Civil jurisdiction over 
such activities presumptively lies in the tribal courts unless affirmatively 
limited by a specific treaty provision or federal statute.  “Because the Tribe 
retains all inherent attributes of sovereignty that have not been divested by 
the Federal Government, the proper inference from silence … is that the 
sovereign power … remains intact.”  [citation omitted] 

Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16 n.8 (1987). 
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Our cases have often recognized that Congress is committed to a policy of 
supporting tribal self-government and self-determination.  That policy favors 
a rule that will provide the forum whose jurisdiction is being challenged the 
first opportunity to evaluate the factual and legal bases for the challenge.  
Moreover, the orderly administration of justice in the federal court will be 
served by allowing a full record to be developed in the Tribal Court before 
either the merits or any question concerning appropriate relief is addressed.  
The risks of the kind of “procedural nightmare” that has allegedly developed 
in this case will be minimized if the federal court stays its hand until after the 
Tribal Court has had a full opportunity to determine its own jurisdiction …. 
 

Nat’l Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 856-57 (1985). 

 As pertinent here, because the legal dispute between the Tribe and Mr. Becker 

arises out of Becker’s consensual relationship with the Ute Tribe—Becker’s on-

reservation contract and work for the Tribe—jurisdiction over the dispute “presumptively 

lies” in the Ute Indian Tribal Court.4  As explained by the First Circuit Court of Appeals, 

“[c]ivil disputes arising out of the activities of non-Indians on reservation lands almost 

always require [tribal] exhaustion if they involve the tribe.  See Iowa Mut., 480 U.S. at 18, 

107 S. Ct. 971 (stating that jurisdiction over such cases ‘presumptively lies in the tribal 

courts.’).”  Ninigret Dev. Corp. v. Narragansett Indian Wetuomuck Hous. Auth., 207 F.3d 

21, 32 (1st Cir. 2000).      

Nonetheless, Mr. Becker contends the Tribe waived both sovereign immunity and 

the exhaustion of tribal court remedies under the express terms of the IC Agreement.  The 

Tribe, on the other hand, disputes the legality and enforceability of the IC Agreement itself 

under both federal law and Ute Indian tribal law.   

                                                        
4 Iowa Mut. Ins. Co., 480 U.S. at 16 n.8. 
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Each of the parties’ contentions and counter-contentions are currently awaiting a 

ruling from the Ute Indian Tribal Court in the Tribe’s suit against Becker in tribal court, Ute 

Indian Tribe v. Becker, case number CV-1625.   

On September 19, 2017, the Tribal Plaintiffs filed three separate motions for entry 

of partial summary judgment in the tribal court on the questions of (i) the legality of the IC 

Agreement under federal law; (ii) the legality of the IC Agreement under tribal law; and 

(iii) the validity of the sovereign immunity waiver under tribal law.  Exhibit B.     

For his part, Becker has filed counterclaims against the Tribe in tribal court, as well 

as a second motion to dismiss the tribal court suit for lack of jurisdiction.  In turn, the Tribal 

parties have moved to dismiss Becker’s counterclaims and have objected to Becker’s 

second motion to dismiss.  By an email issued on November 21, 2017, the presiding tribal 

court judge, the Honorable Thomas Weathers, advised the parties that the tribal court will 

soon be ruling on all of the currently pending motions.  Exhibit C.        

Because Mr. Becker’s breach of contract claim arises out of his on-reservation 

contract and work for the Ute Tribe, and because the Tribe contests the legality and 

enforceability of the Becker IC Agreement under tribal law, the case presents a colorable 

claim of tribal court jurisdiction.  Indeed, jurisdiction over the claim “presumptively lies” in 

the Ute Indian Tribal Court.5  As the First Circuit explained in reference to a contractual 

forum-selection clause: 

The district court resolved the Authority’s claim of supervening tribal court 
jurisdiction by turning directly to the contract’s forum-selection clause and 
passing upon its enforceability, see Ninigret, 32 F. Supp. 2d at 504-05, thus 
holding, by implication, that the tribal exhaustion doctrine does not apply to 

                                                        
5 Iowa Mut. Ins. Co., 480 U.S. at 16 n.8. 
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the interpretation of such a provision.  There is a difference of opinion, 
however, as to whether contractual forum-selection clauses escape 
application of the doctrine.  Compare Basil Cook, 117 F.3d at 63-64, 69 
(affirming application of tribal exhaustion doctrine despite the presence of 
an arbitration clause in the contract sub judice), and Snowbird, 666 F. Supp. 
at 1444 (holding that the initial interpretation of a contractual forum-selection 
clause must be made by the tribal court) with Altheimer, 983 F.2d at 814-15 
(deciding that the tribal exhaustion doctrine did not apply to a forum-
selection clause in a contract between a non-Indian corporation and an 
Indian manufacturing company).  Although the question is close, we believe 
that, under National Farmers, the determination of the existence and extent 
of tribal court jurisdiction must be made with reference to federal law, not 
with reference to forum-selection provisions that may be contained within 
the four corners of an underlying contract.  See National Farmers, 471 U.S. 
at 855-56, 105 S. Ct. 2447.  At that stage, the pivotal question is not which 
court the parties agreed would have jurisdiction, but which court should, in 
the first instance, consider the scope of the tribal court’s jurisdiction and 
interpret the pertinent contractual clauses (including any forum-selection 
proviso).  See Iowa Mut., 480 U.S. at 16, 107 S. Ct. 971; National Farmers, 
471 U.S. at 855-57, 105 S. Ct. 2447.  This logic indicates that where, as 
here, the tribal exhaustion doctrine applies generally to a controversy, an 
argument that a contractual forum-selection clause either dictates or 
precludes a tribal forum should not be singled out for special treatment, but 
should initially be directed to the tribal court.  See Basil Cook, 117 F.3d at 
63-64, 69; Snowbird, 666 F. Supp. at 1444. 
 
We also believe that this approach comports with the concern for tribal 
sovereignty that forms the epicenter of the tribal exhaustion doctrine.  See 
El Paso Natural Gas, 526 U.S. at 483, 119 S. Ct. at 1437; National Farmers, 
471 U.S. at 856, 105 S. Ct. 2447.  For the district court to bypass the tribal 
court and interpret the forum-selection clause itself would place the two 
judicial systems in direct competition with each other, and thereby 
undermine the tribal court’s authority over tribal affairs.  Proper respect for 
tribal legal institutions counsels convincingly against putting courts on such 
a collision course.  See Iowa Mut., 480 U.S. at 16, 107 S. Ct. 971; see also 
National Farmers, 471 U.S. at 857, 105 S. Ct. 2447 (admonishing a lower 
federal court to “stay its hand until the Tribal Court has had a full opportunity 
to determine its own jurisdiction”). 
 

Ninigret Dev. Corp., 207 F.3d at 33.  That same rationale applies here and it also 

comports with the reasoning of the Utah Supreme Court in Harvey.  Accord COHEN’S 

HANDBOOK OF FEDERAL INDIAN LAW, §7.04[3], p. 634-35 (to hold that a forum-selection or 
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other contractual clause eliminates the need for tribal court exhaustion “overlooks the fact 

that the enforceability of a choice-of-forum [or other contract] clause may itself raise 

questions of tribal law.”).  

 Here, the legality and enforceability of the Becker IC Agreement itself presents 

questions of tribal law.  Therefore, this Court must afford the Ute Indian Tribal Court 

precedence over the Becker contract dispute.  

II.   The Tribal Defendants Have Properly Asserted Tribal Court Exhaustion in 
Becker  

 Defendants first raised the need for tribal court exhaustion in this case in their 

“Motion to Stay the State Court Action Pending the Conclusion of Proceedings in the Ute 

Indian Tribal Court” filed on March 3, 2017.  

III.   No Exception to Tribal Court Exhaustion Applies Here 

Exhaustion of tribal court remedies is mandatory except where “an assertion of 

tribal jurisdiction ‘is motivated by a desire to harass or is conducted in bad faith,’ or where 

the action is patently violative of express jurisdictional prohibitions, or where exhaustion 

would be futile because of the lack of adequate opportunity to challenge the [tribal] court’s 

jurisdiction.”  National Farmers, 471 U.S. at 856, n.21.  None of those exceptions apply 

here.  Because the legal dispute arises out of Mr. Becker’s consensual relationship with 

the Ute Tribe—Becker’s on-reservation contract and work for the Tribe—jurisdiction over 
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the dispute “presumptively lies” in the Ute Indian Tribal Court.6  This means that there is 

no bad faith or ill motivation in the Tribal Defendant’s resort to tribal court.        

In the same vein, exhaustion here will not be futile based on an inadequate 

“opportunity to challenge the [tribal] court’s jurisdiction.”  National Farmers, 471 U.S. at 

856, n.21.  In point of fact, Mr. Becker is challenging the tribal court’s jurisdiction at this 

time, and that challenge is awaiting a ruling from the Tribal Court at this time.    

CONCLUSION 

 Civil jurisdiction over “the activities of non-Indians on reservation lands … 

presumptively lies” in tribal courts.7  The Utah Supreme Court’s decision in Harvey 

requires this Court to abide by the doctrine of tribal court exhaustion.   

 Respectfully submitted this 29th day of  November, 2017. 

FREDERICKS PEEBLES & MORGAN LLP 
 
/s/ Frances C. Bassett  
Frances C. Bassett, Admitted Pro Hac Vice  
Thomasina Real Bird, Admitted Pro Hac Vice  
Patrick R. Bergin  
 

J. PRESTON STIEFF LAW OFFICES 
 
/s/ J. Preston Stieff  
J. Preston Stieff  
 
Attorneys for Defendants 

 

                                                        
6 Iowa Mut. Ins. Co., 480 U.S. at 16 n.8. 
7 Iowa Mut. Ins. Co., 480 U.S. at 16 n.8. 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on this 29th day of November, 2017, I caused a true and correct 
copy of the foregoing DEFENDANTS’ MEMORANDUM ON THE EXHAUSTION OF 
TRIBAL COURT REMEDIES with the Clerk of the Court using the electronic filing system 
which will send notification of such filing to all parties of record as follows: 
 

David K. Isom 
ISOM LAW FIRM PLLC 
299 South Main Street, Suite 1300 
Salt Lake City, Utah  84111 
 

 
/s/ J. Preston Stieff    
J. Preston Stieff 
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Uintah and Ouray Tribal Business 
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BECKER’S MEMORANDUM 
REGARDING HARVEY AND TRIBAL 

COURT EXHAUSTION 
 

Case No. 140908394  
 

JUDGE BARRY LAWRENCE 

 
This is plaintiff Lynn Becker’s memorandum regarding Harvey v. Ute Indian Tribe1 

that the Court requested. 

HARVEY 

On November 7, 2017, the Utah Supreme Court published Harvey.  In a 3–2 

majority opinion, the Utah Supreme Court recognized an implied duty of tribal court 

exhaustion under some circumstances relating to tort claims against an Indian tribe.   

                                                 
1  2017 UT 75, 2017 Utah LEXIS 170, 851 Utah Adv. Rep. 19. 
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As to issues other than exhaustion, the Court was unanimous.  As to exhaustion, 

however, Justice Durham wrote the majority opinion, in which Utah Court of Appeals 

Judge Kate Toomey (sitting for recused Justice Pearce) and Justice Himonas, joined.  

Associate Chief Justice Lee wrote a dissenting opinion on exhaustion, in which Chief 

Justice Durrant joined. 

Justice Himonas wrote a separate concurring opinion that is particularly significant 

here for two reasons.  First, “the majority opinion incorporates Justice Himonas’s 

concurring opinion,”2 thereby making the concurring opinion part of the majority opinion.  

Second, the concurring opinion raises the question whether a certain tribal ordinance – 

Section 1-2-3(5) – is currently in effect, and instructs that, if so, the very exhaustion duty 

that the Court recognizes would not apply.  Section IV below shows that the indicated 

ordinance does in fact apply, and should single handedly destroy any possibility of a 

Harvey duty of exhaustion. 

The Supreme Court held that under certain circumstances, before an action 

against an Indian tribe may be filed by a non-member of the tribe in a Utah state district 

court,3 the non-member must sue in tribal court and exhaust remedies that may be 

available to the non-member plaintiff in the tribal court.  This Court ordered4 the parties 

here to address the question “whether the tribal exhaustion doctrine applies to cases such 

as this, where the Tribe has expressly waived its sovereign immunity and consented to 

jurisdiction in Utah State Court.”  The clear answer is clearly no. 

                                                 
2 Himonas ¶ 3. 
3 The clear implication of Harvey, contrary to the Tribe’s arguments in this case and 
consonant with this Court’s prior rulings, is that, in general, and in the absence of specific 
exceptions such as tribal remedies exhaustion, Utah state courts have jurisdiction to 
adjudicate claims against Indian tribes. 
4 Minute Entry dated November 16, 2017 (“Minute Entry”). 
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ARGUMENT 

The following shows that no exhaustion right or duty exists here because: (1) the 

Agreement expressly rejects any exhaustion; (2) the major factors that led the Harvey 

court to recognize an exhaustion duty do not exist here; (3) comity, the principal 

underlying exhaustion, weighs against exhaustion here, not in favor; (4) no exhaustion 

duty applies here because the tribal court lacks jurisdiction of Becker’s claims; and (5) 

any exhaustion duty is prevented by the harassment exception to exhaustion.  

I. The Tribe Expressly Waived Any Exhaustion Duty 
 

The Court’s Minute Entry quoted the portion of Article 23 regarding waiver of 

sovereign immunity that the parties have discussed and that the Court has previously 

adjudicated.  The remainder of the language in the paragraph that the Court quoted from 

Article 23 expressly answers the question whether an exhaustion duty exists here.  The 

answer is no, because the Tribe expressly waived any exhaustion duty.  That Article 23 

language is crystal clear:   

The court or courts so designated [i.e., the federal court and the ‘court of 
competent jurisdiction’] shall have, to the extent the Parties can so provide, 
original and exclusive jurisdiction, concerning all such Legal Proceedings, 
and the Tribe waives any requirement of Tribal law stating that Tribal courts 
have exclusive original jurisdiction over all matters involving the Tribe and 
waives any requirement that such Legal Proceedings be brought in Tribal 
Court or that Tribal remedies be exhausted. 
 
Just as a clear, express waiver of sovereign immunity is effective and enforceable, 

a clear, express waiver of tribal court exhaustion is effective and enforceable.5  Nothing 

in Harvey suggests that a contract provision waiving tribal court exhaustion should be 

                                                 
5 Ninigret Dev. Corp. v. Narrangansett Indian Wetuomuck Housing Auth., 207 F.3d 21, 
(1st Cir. 2000) (no exhaustion duty exists where a tribe has “explicitly waived 
exhaustion”). 
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less enforceable that a provision waiving sovereign immunity.  Nothing in Harvey 

suggests that an exhaustion duty may be implied in the face of an express waiver of 

exhaustion. 

II. Even without the Express Contractual Waiver of Exhaustion, the 
Circumstances Upon Which the Harvey Exhaustion Duty May Be Implied are 
Not Present Here 

 
The Harvey Court did not provide a definition of the reach of the implied duty that 

it created, or even a list of factors that must be satisfied or considered in determining 

when an exhaustion duty may be implied.  But the factors that the Harvey Court 

emphasized in framing an implied exhaustion duty are absent here. 

For example, Harvey “concerns a tribes’ right to exclude individuals from their 

land.”6  There, “the majority of the actions Harvey complains of relate to the ability of the 

Ute Tribe to exclude non-Indians from their reservation.”7  This included numerous issues 

of permitting and regulations created or controlled by tribal law.  Becker does not.   

Harvey “seeks injunctions to restrain the tribe and tribal officials” from interfering 

with Harvey’s business with several oil gas companies.8  Becker does not.   

In Harvey, in the absence of a contract selecting whether state law or tribal law 

controlled the material legal issues in the case, it appeared that tribal law would govern 

many issues.9  Not so here, where the parties selected Utah law to govern the Agreement. 

These distinctions suggest that the duty of exhaustion implied by Harvey should 

not be implied here, even without the express contractual waiver of exhaustion.   

      

                                                 
6 Harvey at ¶ 42. 
7 Harvey at ¶ 43. 
8 Harvey at ¶ 43. 
9 Harvey at ¶¶ 46 - 53. 
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III. Even without the Express Contractual Waiver of Exhaustion, Harvey 
Recognizes that Any Implied Exhaustion Duty Is Grounded In Comity, Which 
Weighs Against Implying the Duty Here 

 
The exhaustion duty is “based on principles of comity,”10 and is discretionary, not 

jurisdictional.11  An exhaustion duty is not implied where, as here, comity interests would 

not be served.  The rationale of the comity interests here is to support tribal self-

determination and self-governance.12  Here, the Tribe clearly and expressly waived tribal 

court exhaustion and other rights such as sovereign immunity precisely to induce Becker 

to enter into the Agreement.  The Tribe’s interest in self-governance and self-

determination includes the important right of the Tribe, when it so chooses, reliably to 

waive tribal court exhaustion in order to contract with non-Indians without limiting dispute 

resolution to tribal courts.  If parties wishing to contract with an Indian tribe cannot rely 

upon an express waiver of tribal court exhaustion, the tribe “may well find itself unable to 

compete and the Tribe’s efforts to improve the reservation’s economy may come to 

naught.”13  “To refuse enforcement of [forum and jurisdictional provisions such as the 

waiver of tribal court exhaustion] would be to undercut the Tribe’s self-government and 

self-determination.”14  Thus, the comity foundation of Harvey weighs against exhaustion, 

not for.  To imply a duty of exhaustion when a tribe and parties wishing to contract with a 

tribe expressly waive any duty of exhaustion would be to deprive the parties of important 

rights and to cripple the ability of tribes in the United States to do business with non-

Indians.   

                                                 
10 Harvey at ¶ 42, quoting Nevada v. Hicks, 533 U.S. 353, 398 (2001). 
11 Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 20 n. 8 (1987) (“Exhaustion is required 
as a matter of comity, not as a jurisdictional prerequisite.”) 
12 National Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845, 856 (1985). 
13 Altheimer & Gray, 983 F.2d 803, 815 (7th Cir. 1993). 
14 Id. 
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IV. Even without the Express Contractual Waiver of Exhaustion, No Exhaustion 
Is Required Because the Ute Tribal Court Lacks Jurisdiction of this Dispute 

 
The exhaustion doctrine has five well-recognized exceptions.15  This section 

shows that exceptions 2 and 5 apply here to prevent exhaustion.  The Section V below 

shows that exhaustion is also prevented by the Exception 1 to any exhaustion duty – the 

harassment and bad faith exception to exhaustion. 

Exception 2 precludes exhaustion where “(2) the [tribal court] action is patently 

violative of express jurisdictional prohibitions….”16  Exception 5 precludes exhaustion 

where it is “clear that the tribal court lacks jurisdiction so that the exhaustion requirement 

‘would serve no purpose other than delay.’”17  Both of these exceptions boil down to the 

self-evident proposition that there can be no duty to file an action or exhaust remedies in 

a tribal court that clearly lacks jurisdiction to adjudicate the dispute. 

All five Harvey Justices agreed with this principle.  Justices Lee and Durrant would 

have found no implied exhaustion duty at all, and the majority Justices, speaking through 

Justice Himonas’ concurring opinion, declaimed as much.  Justice Himonas wrote that 

the state district court should “explore whether the [non-Indian] plaintiffs have any 

nonfrivolous basis for filing … their … claims in tribal court.  At first blush (and perhaps 

                                                 
15 These exceptions are:  (1) where an assertion of tribal jurisdiction is motivated by a 
desire to harass or is conducted in bad faith; (2) where the tribal court action is patently 
violative of express jurisdictional prohibitions; (3) where exhaustion would be futile 
because of the lack of an adequate opportunity to challenge the tribal court's jurisdiction; 
(4) where it is plain that no federal grant provides for tribal governance of nonmembers' 
conduct on land covered by the main rule established in Montana v. United States; and 
(5) where it is otherwise clear that the tribal court lacks jurisdiction so that the exhaustion 
requirement would serve no purpose other than delay.  See generally Burrell v. Armijo, 
456 F.3d 1159, 1168 (10th Cir. 2006). 
16 National Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 85, fn. 21 (1985); 
Burrell v. Armijo, 456 F.3d 1159, 1168 (10th Cir. 2006). 
17 Burrell v. Armijo, 456 F.3d 1159, 1168 (10th Cir. 2006). 
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even in the final analysis), the Ute Law and Order Code appears to bar” claims against 

the Tribe.18  In a footnote, Justice Himonas explained that his research had revealed what 

the record on appeal did not pin down – namely that a provision (Section 1-2-3(5)) of the 

Ute Law and Order Code appeared to deprive the Ute Tribal Court of jurisdiction of the 

claims that the Supreme Court required to be exhausted if that court had such jurisdiction. 

Fortunately, this Court has available to it what Justice Himonas and the rest of the 

Harvey majority could only see dimly in the incomplete Harvey record. 

Becker recently discovered (in late October 2017), the 2011 decision of the Ute 

Tribal Court, Yazzie v. Ute Tribal Court,19 attached hereto as Exhibit A. 

Yazzie shows that Section 1-2-3(5),20 referred to by Justice Himonas in Harvey,21  

and its predecessor Section 1-2-3(4)22 of the Ute Law & Order Code enacted pursuant to 

Ordinance 87-04n effect from 1987 through 2013, provide: 

The Courts of the Ute Indian Tribe shall not have jurisdiction to hear claims 
against the Ute Indian Tribe of the Uintah and Ouray Reservation [or] the 
Tribal Business Committee…. 
 
Thus, this prohibition upon claims in the Ute Tribal Court against the Ute Tribe and 

against the Tribal Business Committee was in effect in 2005 when Becker and the Tribe 

entered into the Agreement, and throughout the duration of this action, and when Harvey 

was decided.   

                                                 
18 Harvey ¶ 110. 
19 Yazzie v. Ute Indian Tribe, CV-09-188 (Ute Tribal Court, February 17, 2011).  Exh A. 
20 Ute Law & Order Code, Section 1-2-3(5).  Attached hereto as Exhibit B. 
21 Harvey ¶ 110. 
22 Yazzie shows that Section 1-2-3(5) was adopted in 2013 as part of Tribal Ordinance 
13 – 010 attached hereto as Exh B.  The predecessor of Ordinance 13 – 010, namely 
Ordinance 87-04, was in effect from 1987 through 2013 and contained the identical 
language quoted above.  This language was codified in 1987 as Section 1-2-3(4)). 
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The Tribe has recently affirmed that Section 1-2-3(5) is currently effective.23 Thus, 

this Court now has available to it what the Harvey court lacked -- the admission of the 

Tribe that Section 1-2-3(5) is indeed effective tribal law, and an opinion of the Ute Tribal 

Court interpreting Section 1-2-3(5) to confirm that the Ute Tribal Court lacks jurisdiction 

of claims against the Ute Tribe and Ute Business Committee.  Had these matters been 

before the Harvey court, Harvey would not have implied an exhaustion duty.   

Yazzie shows that the Ute Tribal Court lacks jurisdiction to adjudicate Becker’s 

claims. That is, Yazzie and the tribal ordinance that Yazzie authoritatively construes – the 

very Section 1-2-3(5) that Justice Himonas flagged – defeats any Harvey exhaustion duty 

because Yazzie and Section 1-2-3(5) answer in the affirmative the question that Justice 

Himonas flagged in Harvey. 

Judge Himonas’ footnote 4 makes it clear that if the Ute Tribe had made Yazzie 

available to the Utah Supreme Court, with its affirmation that Section 1-2-3(5) deprives 

the Tribal Court of the very jurisdiction necessary to adjudicate the claims as to which the 

Supreme Court implied a duty to exhaust in the Tribal Court, no implied exhaustion duty 

would have been recognized in Harvey.  Together, Harvey, Yazzie and Section 1-2-3(5) 

mandate that no exhaustion duty exists here. 

V. Any Exhaustion Duty Is Precluded by the Bad Faith Exception 

No tribal court exhaustion duty exists “where an assertion of tribal jurisdiction is 

‘motivated by a desire to harass or is conduct in bad faith.’”24  The following shows that 

                                                 
23 In a memorandum filed in the Ute Tribal Court November 7, 2017, the Tribe 
represented that “the applicable law is ordinance No. 13-010 and Section 1-2-3(5) and 
that this ordinance was effective as of the November 2017 date of the Tribe’s 
memorandum.  
24 Burrell v. Armijo, 456 F.3d 1159, 1168 (10th Cir. 2006) (citations omitted). 
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the Tribe’s contention that the Tribe has the right to have this dispute litigated in the Tribal 

Court is harassing and bad faith. 

A. Yazzie Trumps Toole 

The Tribe has repeatedly argued in this case25 that the August 2010 Ute Tribal 

Court opinion Toole v. Ute Water Settlement Accounting Services, LLC26 authoritatively 

shows that the Tribe did not properly waive sovereign immunity.  The Tribe argues that 

Toole holds that under Tribal law the waiver of tribal sovereign immunity that is clearly 

stated in the Agreement is void because the waiver was not contained within the four 

corners of the resolution approving the Agreement, but only incorporated in the resolution 

by reference.    Becker’s recent discovery of Yazzie shows that this argument is wrong, 

and that the Tribe knew that the argument was wrong when the arguments were made.27 

Decided six months after Toole, Yazzie rejected the very interpretation of Toole 

that the Tribe continues to advance in this action.  Yazzie held that a resolution 

incorporating a contract with waiver language is a valid waiver of tribal sovereign immunity 

even where only the contract, and not the resolution, contains the waiver language.  The 

Tribe has argued that it has been justified in concealing Yazzie because the holding of 

Yazzie is a “nullity.”  This is so, the Tribe argues, because the Yazzie tribal court 

concluded that it lacked jurisdiction of Yazzie’s claims.28   

                                                 
25 E.g., Tribe’s Memorandum in Support of Motion to Dismiss dated February 2, 2015. 
26 Case No. CV-09-161 (Ute Tribal Court.  Attached hereto as Exh E. 
27 Fredericks, Peebles & Morgan LLP, counsel here, represented the Tribe in both Yazzie 
and Toole.  For example, counsel Thomasina Real Bird lists on her biographical summary 
on the firm’s website that she has represented the Ute Tribe in Becker, Yazzie and Toole 
as “principal cases” that she has handled.  
http://www.ndnlaw.com/attorneybio.php?id=102. 
28 E.g., Email from Bassett to Isom dated October 20, 2017.  Exh F. 
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This attack upon the precedential value of Yazzie is unjustified.  The Tribe’s 

argument misses a critical distinction.  A judgment rendered without jurisdiction may be 

a nullity for the purpose of enforcing any rights or duties ostensibly created by the 

judgment.  That does not mean, however, that a court’s opinion explaining the lack of 

jurisdiction lacks any precedential value merely because the upshot of the opinion is that 

the court rendering the opinion ultimately concludes that it lacks jurisdiction.  For example, 

the federal action that Becker initiated against the Tribe in 2013 resulted in an opinion by 

District Judge Benson concluding that he lacked jurisdiction.  The conclusion of the court 

that it lacked jurisdiction has not prevented other courts, however, from citing Judge 

Benson’s opinion and treating the opinion as valid precedent.29   Yazzie is good law, and 

the Tribe’s continued touting of the Toole decision that Yazzie repudiates is improper. 

B. Yazzie Shows that the Parties to the Agreement Intended this that 
Court, Not the Tribal Court, Was the “Court of Competent Jurisdiction” 
to Adjudicate Becker’s Claims 

 
The Tribe has also argued in this action (and in federal and tribal courts) that this 

Court is not a “court of competent jurisdiction” within the meaning of Article 23 of the 

Agreement because the parties intended by this contract language that Becker’s claims 

under the Agreement were to be litigated in the tribal court if federal jurisdiction were 

found to be lacking.  Yazzie destroys this argument by showing that, when the Tribe 

entered into the Agreement, the tribal ordinance (87-04)30 in effect prohibited tribal court 

                                                 
29 E.g., Olson v. Belvedere Ass’n, 2015 U.S. Dist. LEXIS 44353, fn. 26 (D. Utah, April 2, 
2015) (citing the Becker decision for the proposition that a federal case meets the “arising 
under” requirement for Section 1331 subject matter jurisdiction if it is apparent from the 
face of the complaint that federal law creates the plaintiff’s cause of action).   
30 As shown above, the relevant language of Section 1-2-3(4) effective from 1987 
through 2013 that was codified from Ordinance 87-04 was identical to that of Section 1-
2-3(5) codified from the 2013 ordinance. 
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jurisdiction over Becker’s claims.  The parties could not have intended the tribal court that 

lacked jurisdiction of Becker’s claims was at the same time a “court of competent 

jurisdiction” to adjudicate Becker’s claims. 

CONCLUSION 
 

Becker respectfully requests that the Court hold that no duty of tribal court 

exhaustion exists here.  

Dated:  November 29, 2017. 

      ISOM LAW FIRM PLLC 

      /s/ David K. Isom 

      _______________________  

      David K. Isom  
Attorney for Plaintiff  
Lynn D. Becker 
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CERTIFICATE OF SERVICE 

The foregoing was served upon defendants’ counsel through the Court’s ECF system this 

29th day of November, 2017. 

 

/s/ David K. Isom 
___________________ 
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