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I. INTRODUCTION 

This appeal is a minor sideshoot of a sprawling and protracted matter 

regarding occupation of a parcel of allotted Indian trust land, which this Court has 

previously addressed, resolving numerous aspects of the dispute.1  Additionally, this 

Court will soon weigh an appeal by Plaintiffs below of the merits of the underlying 

instant action.2  Nevertheless, the Appellants – Wapato Heritage, L.L.C. (“Wapato”), 

which presently owns a mere life estate in the parcel, and Gary Reyes, a former 

allottee-owner who no longer holds any interest in the parcel – saw fit to appeal a 

discrete and straightforward legal question that the district court readily resolved as 

a proper exercise of its judicial discretion.   

This Court should affirm the district court’s sound and accurate conclusion 

that the United States does not have a legal obligation to furnish independent counsel 

to the individual Indian allottee-owners for the following reasons.  First, no conflict 

of interest exists between the United States as trustee and the individual Indian 

allottee-owners as beneficiaries.  Second and significantly, the relevant statute, 25 

 

1 See Wapato Heritage, L.L.C. v. United States, 637 F.3d 1033 (9th Cir. 2011) (ruling 
against Wapato Heritage in holding that the lease governing the occupation at issue 
expired in 2009); Dkt. No. 17 (denying Appellants’ motion for stay pending 
resolution of this appeal); Grondal v. United States, No. 20-35694, 2020 U.S. App. 
LEXIS 29760, *2 (9th Cir. Sept. 17, 2020) (denying Plaintiffs’ motion for stay 
pending resolution of appeal of the merits). 
2 See Grondal v. United States, No. 20-35694 (9th Cir.).   
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U.S.C. § 175, provides for merely a discretionary and nonreviewable duty of 

representation, as this and other federal circuit courts have held for decades.  And 

third, no other legal basis for appointment of counsel applies in this case.  

The district court properly exercised its judicial discretion and cannot be said 

to have committed clear error in holding that the United States has no obligation to 

provide independent counsel.  Notwithstanding the unfounded aspersions that 

Wapato and Reyes cast against the United States and the Confederated Tribes of the 

Colville Reservation (“Colville Tribes”), this appeal is not the proper forum for 

reviewing those factual allegations, which the district court is presently considering 

in the first instance via two pending motions to dismiss Wapato’s cross-claims.  The 

sole issue now before this Court is whether the United States has an obligation to 

furnish independent counsel to the individual Indian allottees.  For the reasons noted 

above and explained below, the answer to that question is quite clearly: no.  

II. JURISDICTIONAL STATEMENT 

While the district court possessed jurisdiction to resolve the independent 

counsel issue as a matter of federal law, 28 U.S.C. § 1331, appellate jurisdiction 

before this Court is lacking because Wapato and Reyes do not have standing to seek 

counsel for a class of parties to which they do not belong and because the district 

court’s order was not a final judgment or final collateral order under 28 U.S.C. § 

1291, nor an order addressing an injunction appealable under 28 U.S.C. § 
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1292(a)(1).   

The district court entered the Order from which Wapato and Reyes appealed 

on March 26, 2020.  Wapato’s Excerpts of Record (“ER”) 001-10.  Wapato and 

Reyes filed their notice of appeal on April 22, 2020.  ER 100-02.  The Colville Tribes 

do not contest the timeliness of the appeal. 

III. COUNTERSTATEMENT OF THE ISSUE 

Did the district court properly exercise its judicial discretion in concluding 

that the United States does not have a legal obligation to furnish independent counsel 

to the individual Indian allottee-owners of MA-8, given that: (1) there is no conflict 

of interest between the United States and the allottees; (2) the relevant statute, 25 

U.S.C. § 175, sets forth merely a discretionary duty of representation that is 

nonreviewable; and (3) there is no alternative legal basis for the district court to 

appoint counsel in this case? 

IV. STATEMENT OF THE CASE 

Given the singular legal issue before the Court, “the facts relevant to the 

issue[] submitted for review” are much narrower than the needless historical 

summary recounted by Wapato and Reyes.  FRAP 28(a)(6).  

A. Relevant Background Facts and Procedural Posture  

Moses Allotment Number 8 (“MA-8”) is an approximately 174-acre parcel 

adjacent to Lake Chelan in Washington State that was allotted to Wapato John, a 
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member of the Moses Band of Indians,3 via Executive Order in 1886.4  Exec. Order 

of May 1, 1886, reprinted in Report of the Commissioner of Indian Affairs, 1886 

Ann. Rep. Comm’r Off. Ind. Aff. Sec’y Interior 35, 362 (1886).  Over the intervening 

decades, ownership interests in MA-8 fractionated among heirs and devisees, 

including the Colville Tribes, as is common across Indian country.5   

Presently, there are 27 individual Indian allottees in addition to the Colville 

Tribes, all of whom hold undivided interests in MA-8 in “[t]rust.”  Colville Tribes’ 

Supplemental Excerpts of Record (“CTCR-SER”) 026-34 (MA-8 Title Status 

Report, Jan. 28, 2020).  The individual Indian allottees’ fractional interests range 

from approximately .3 percent to 13.7 percent.  Id.  The Colville Tribes own the 

majority, controlling interest of approximately 56 percent.  CTCR-SER 030; see 25 

U.S.C. 2218(b)(1)(D); 25 C.F.R. § 162.012(a)(1) (establishing that where the 

number of owners of an undivided trust “in a fractionated tract of Indian land” is “20 

or more,” the required percentage of the undivided trust that must consent to a lease 

 

3 The Moses Band is one of the 12 constituent Bands of the Colville Tribes.  See 
Colville Tribes homepage: https://www.colvilletribes.com (last visited Dec. 1, 
2020).  
4 The original 1886 allotment was 640 acres; the parcel was reduced by 
Congressional authorization in 1911.  36 Stat. 1358. 
5 See U.S. Department of Interior, Land Buy-Back Program for Tribal Nations, 
“Fractionation”: https://www.doi/gov/buybackprogram/fractionation (last visited 
Dec. 1, 2020) 
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is “[o]ver 50 percent”).  Wapato, a limited liability corporation chartered in 

Washington State, holds a life estate interest in MA-8 of approximately 23.8 percent, 

which will revert to the Colville Tribes upon expiration.  CTCR-SER 034. 

The instant appeal arises out of the 1984 ‘Master Lease’ of MA-8 arranged by 

Wapato’s predecessor-in-interest, the late Bill Evans, an MA-8 allottee and Indian 

heir of Wapato John.  See CTCR-SER 051-76 (1984 Master Lease); Wapato 

Heritage, 637 F.3d at 1035.  Evans coordinated to lease MA-8 from a majority of 

the then-allottees and, because MA-8 is Indian trust land, the lease was then 

approved by the Bureau of Indian Affairs (“BIA”) on February 2, 1984.  Id.  The 

term of the Master Lease was for 25 years, renewable for an additional 25-year term 

contingent on Evans providing written notice to the allottees and Secretary of the 

Interior at least 12 months prior to expiration of the original term.  Id. 

Evans developed a recreational vehicle (“RV”) resort on the waterfront 

portion of MA-8 and sold membership privileges to Plaintiffs below, the Mill Bay 

Members Association (“Mill Bay”) and its predecessors.  See CTCR-SER 079-085 

(Mill Bay Resort Expanded Membership Sale Agreement).  Mill Bay and its 

predecessors were fully aware and acknowledged that MA-8 was Indian land held 

in trust by the United States.  CTCR-SER 078, ¶ 4 (declaration of Plaintiff Paul 

Grondal stating that Evans informed “all prospective purchasers, both verbally and 

with documentation … [that] his long-term land lease was on ‘trust land’”).  Evans 
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represented to purchasers that RV resort membership privileges would continue 

through 2034, the full 50 years possible under the Master Lease.  CTCR-SER 084, 

¶ 13 (stating “[t]he duration of this membership is coextensive with the fifty (50) 

year term commencing February 2, 1984, of Seller’s lease for the Mill Bay 

property”). 

However, this Court held in 2011 that “Evans (and later Wapato) failed to 

provide the required notice to the [allottee] Landowners and thus did not effectively 

exercise the option to renew the Lease.”  Wapato Heritage, 637 F.3d at 1035.  

Accordingly, this Court confirmed that “the Lease terminated upon the last day of 

its 25-year term[,]” on February 2, 2009.6  Id. at 1040.   

Mill Bay initiated the instant underlying action in 2009 in an attempt to assert 

an alleged equitable right to continue to occupy the waterfront portion of MA-8 

through 2034, despite Wapato’s failure to renew the Master Lease for a second 25-

year term.  ER 211-255 (Complaint).  The litigation has been strikingly protracted, 

pending for more than 11 years.  During that time, Mill Bay continued to occupy the 

waterfront portion of MA-8 as a holdover tenant, in contravention of the express 

interests of the individual Indian allottees, see, e.g., CTCR-SER 003-23, the Colville 

 

6 In November 2007, the BIA sent a letter to Wapato alerting it that “the option to 
renew had not been exercised effectively.”  Id. at 1036.  At that time, “Wapato still 
had two months left in which to exercise its option to renew the Lease. … Wapato 
could have obviated the issues before us[,]” but failed to do so.  Id. 
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Tribes, see, e.g., ER 293 (ECF Nos. 520-22), and the United States as trustee, which 

moved for summary judgment to eject Mill Bay on the basis of trespass.  ER 272 

(ECF No. 231).   

It was not until well into the underlying action that Mill Bay, in alliance with 

Wapato, began arguing that MA-8 had somehow fallen out of trust and, based on 

that premise, that the United States should therefore lack authority as trustee to eject 

Mill Bay as trespasser.  See ER 179, ¶ 257 (Wapato’s Answer, Defenses and Cross-

claims, alleging “Wapato Heritage is entitled to a declaration that any and all trust 

period and lawful encumbrances upon MA-8, in the hands of any person or entity, 

expired long ago, and MA-8 should be declared held in absolute fee by the owners 

thereof”); CTCR-SER 050 (Mill Bay Response to Colville Tribes’ Motion to 

Dismiss, stating “MA-8 may have been improperly characterized as restricted 

property held in trust by the United States”).  By contrast, Mill Bay had previously 

acknowledged and affirmed the status of MA-8 as Indian trust land.  See ER 213, ¶ 

1 (referring to “federal allotment land held in trust for Indian allottees known as 

Moses Agreement [sic] Number Eight”); ER 244, ¶ 166; see also ER 058 (2010 

district court Opinion and Order, noting “[i]t is undisputed that the portion of MA-8 

at issue is trust property, held in trust by the United States”) (emphasis added).   

On July 9, 2020, the district court issued a “global resolution” Order, holding, 

inter alia: (1) Mill Bay is judicially estopped from arguing that MA-8 is not held in 

Case: 20-35357, 12/02/2020, ID: 11913064, DktEntry: 37, Page 12 of 35



8 
 

trust; (2) even if judicial estoppel did not apply, MA-8 is Indian trust land based on 

a comprehensive review of the historical record; and (3) Mill Bay “had no right to 

occupy any portion of MA-8 after February 2, 2009.  [Mill Bay is] in trespass, and 

their removal from the subject property is authorized.”  United States’ Supplemental 

Excerpts of Record (“SER”) 028, 075.  Mill Bay appealed that ruling.  ER 293-94 

(ECF Nos. 527, 528); Grondal v. United States, No. 20-35694 (9th Cir.).  The United 

States voluntary granted Mill Bay a temporary extension to remain until September 

30, which Mill Bay unsuccessfully attempted to manipulate through multiple 

motions for stay, including one which this Court denied.  Grondal v. United States, 

No. 20-35694, 2020 U.S. App. LEXIS 29760, *2 (Sept. 17, 2020).  It appears that 

Mill Bay finally vacated and removed all of its personal property from MA-8 in 

October 2020.   

B. Synopsis and Procedural Posture of The Alleged Independent 
Counsel Issue 

In the instant appeal, Wapato and Reyes raise a peripheral issue occasioned 

by one of Wapato’s and Mill Bay’s numerous efforts to delay ultimate resolution of 

this matter.7  Specifically, Wapato and Reyes appeal the district court’s sound ruling 

(which preceded its “global resolution” Order) that the United States was not 

 

7 The delay tactics of Wapato and Mill Bay enabled Mill Bay to occupy MA-8 in 
trespass for fully 11 years beyond the expiration of the Master Lease. 
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obligated to furnish at the United States’ expense independent counsel for the 

individual Indian allottees.  ER 001-10.  

The procedural history of that issue in this case is convoluted and went 

unresolved for more than a decade.  The issue was initially raised by a letter to the 

district court from one allottee, ER 189, who had previously supported (through 

declarations composed on Wapato’s counsel’s letterhead) Wapato’s complaint in 

what would become the Wapato Heritage appeal, 637 F.3d 1033, in which this Court 

confirmed that Wapato had failed to renew the Master Lease.  See Wapato Heritage, 

LLC v. United States, 2:08-cv-00177-RHW (E.D. Wash.), ECF No. 16-2 at 25.  

Notably, however, the allottee’s letter was centrally focused on stating his 

“disagreement with” Mill Bay’s attempt to “claim acquiescence of the owners to 

[Mill Bay’s] complaint.”  ER 189. 

In response to queries by the district court under Senior United States District 

Judge Quackenbush, who presided over the underlying action until 2019, the United 

States submitted multiple filings explaining why, as trustee, it was obligated to 

protect the trust asset rather than represent individual Indian landowners, in 

accordance with guidance from the Department of Justice, SER 226-28, and the 

Director of the BIA, SER 146-48, and why there was no conflict and therefore no 

need for personal representation because all individual Indian allottees who had 

weighed in on the case had expressed the preference that MA-8 remained Indian 
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trust land.  See, e.g., SER 222-25, 186-89.  Tellingly, it was Wapato and Mill Bay 

that continued to assert that the United States was obligated to furnish independent 

counsel for the individual Indian allottees, despite Wapato’s and Mill Bay’s 

questionable standing on the issue and position – diametric to that of the allotees – 

that MA-8 was not trust land.  See SER 219-21; CTCR-SER 044-48; SER 173-74.  

Nonetheless, at the district court’s prompting, in 2014 the United States 

contacted all of the individual Indian allottees to determine if they desired 

independent counsel, SER 149-51, after 13 allottees had so requested via a joint form 

letter.  SER 152-65.  Significantly, the allottees’ joint form letter stated that they felt 

such representation would be necessary if the United States were to become liable 

“to the allottees for the loss and deprivation of trust status, should that be the 

decision of the court.”  SER 153-65 (emphasis added).  The district court has since 

held that MA-8 remains in trust, eliminating the specter of such a conflict between 

the United States and the individual Indian allottees.  SER 005-75. 

The United States diligently pursued appointment of independent counsel for 

those individual Indian allottees who had requested it and, though the United States 

was not authorized to financially furnish independent counsel, by 2015 every allottee 

that requested independent counsel had received it.  See ER 125-27.  Notably, the 

represented allottees all joined the United States’ motion for summary judgment 

seeking ejectment of Mill Bay.  SER 141-43.  In 2016, the United States filed a 
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schedule demonstrating that all allottees who had requested independent counsel 

received it.  SER 107-10.  In 2019, Judge Quackenbush recused himself from the 

case without formally resolving the independent counsel issue.  ER 281. 

In September 2019, the case was reassigned to United States District Judge 

Peterson.  Id.  In early October 2019, the district court granted a motion to withdraw 

by the independent counsel that had previously appeared on behalf of the requesting 

individual Indian allottees.  ER 282.  Following a telephonic status conference, the 

district court ordered supplemental briefing on “the issue of the legal representation 

of individual Defendants in this matter.”  CTCR-SER 043; see also ER 284-85.   

On March 26, 2020, the district court issued an order on the independent 

counsel issue, holding: (1) there is no legal basis under 25 U.S.C. § 175 to mandate 

that the United States provide independent counsel to individual Indian allottees; (2) 

in this case 28 U.S.C. § 1915 provides no inherent power for the district court to 

discretionarily appoint counsel because no party has sought to proceed in forma 

pauperis; and (3) there is no evidence that the United States is acting contrary to its 

trust responsibilities, thus the district court would “become an instrument of injustice 

if it delay[ed] a resolution of this matter any longer.”  ER 009.  In sum, “no legal 

authority requires the Government to provide independent counsel to individual 

allottees in this matter.”  ER 009-10. 
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On April 22, Wapato and Reyes8 filed an appeal of the district court’s order 

regarding independent counsel.  ER 100-02.  On May 6, Wapato and Reyes filed a 

motion to stay the underlying district court action pending their interlocutory appeal, 

Dkt. No. 5, which this Court denied.  Dkt. No. 17. 

On May 13, nine of the individual Indian allottees filed a joint letter to the 

district court in which the signatory allottees expressly stated: 

1. The MA-8 Allottees affirm and support the 9th Cir. 2011 decision 
in Wapato Heritage, LLC v. United States, that the MA-8 Master 
Lease expired in 2009 and that the “United States holds MA-8 in 
trust.” 

2. Because the MA-8 Allottees affirm and concur with the 9th Cir. 
2001 decision that the MA-8 Master Lease expired in 2009, we 
assert that the Mill Bay Members Association and Wapato Heritage 
LLC have no standing and maintain the ejectment of Mill May 
Members Association from the MA-8 property should be enforced. 

3. The MA-8 Allottees affirm and support USDOJ and Colville 
Confederated Tribes[’] argument that MA-8 is trust land and has 
been referred to, and considered, trust land in all prior legal 
proceedings between BIA, Wapato Heritage, Mill Bay Members 
Association, and Colville Confederated Tribes 

4. The MA-8 Allottees assert that many of the MA-8 Allottees 
assumed their interest and representation in the MA-8 legal 
proceedings were being managed by the BIA as “trustee” to MA-8 
Allottees, and therefore, did not respond to court proceedings 
resulting in default judgment against non-appearing MA-8 
Allottees/defendants. 

 

8 Reyes no longer owns any interest in MA-8.  See CTCR-SER 026-34.  It was 
recently revealed that Wapato arranged retention of private counsel for Reyes for 
purposes of appealing the independent counsel issue.  SER at 231-33. 
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CTCR-SER 003, 006, 009, 012, 015, 018, 021 (emphasis added).  On May 29, three 

of the allottees appeared pro se at a telephonic hearing before the district court and 

reiterated their position that MA-8 is trust land.  See ER 290.  Subsequently, the 

district court concluded MA-8 is trust land and granted the United States’ motion to 

eject Mill Bay.  SER 005-76.  

V. SUMMARY OF ARGUMENT 

This Court should affirm the district court’s ruling that the United States does 

not have a legal obligation to furnish independent counsel for the individual Indian 

allottees because: (1) there is no conflict of interest between the United States and 

the allottees; (2) the relevant statute, 25 U.S.C § 175, sets forth only a discretionary 

duty of representation; and (3) there is no alternative legal basis for appointment of 

counsel in this case.  Accordingly, the district court properly exercised its discretion, 

and did not commit clear error, in holding the United States has no such obligation. 

VI. ARGUMENT 

A. Abuse of Discretion Is the Appropriate Standard of Review. 

The Colville Tribes agree with Wapato and Reyes that the district court’s 

order regarding independent counsel should be reviewed under the abuse of 

discretion standard.  Dkt. No. 28 at 26-27.9  This Court “may not reverse a district 

 

9 Citations to docket entries filed with this Court refer to ECF pagination rather than 
internal pagination. 
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court’s exercise of its discretion unless [this Court has] a definite and firm conviction 

that the district court committed a clear error of judgment in the conclusion it 

reached.”  SEC v. Coldicutt, 258 F.3d 939, 941 (9th Cir. 2001).   

B. Wapato’s Allegations of a Conflict of Interest Are Unfounded and 
Self-Serving. 

For more than a decade, Wapato has argued there is a conflict between the 

United States and the individual Indian allottee landowners of MA-8. But those 

attempts – while effective as a dilatory tactic – have ultimately proven futile because 

no such conflict exists.  No matter how frequently Wapato repeats hollow 

accusations in attempting to drive a wedge between the allottees and their trustee, 

Wapato’s and Reyes’ accusations fall flat because the United States has diligently 

fulfilled its fiduciary duty by pursuing protection of the trust asset.   

The United States has fulfilled its fiduciary duty to the allottees by 

successfully discharging its express federal regulatory duty to eject Mill Bay as 

trespasser from MA-8 via corresponding common law causes of action.  25 C.F.R. 

162.023 (“If an individual or entity takes possession of, or uses, Indian land without 

a lease and a lease is required, the unauthorized possession or use is a trespass.  [The 

BIA] may take action to recover possession, including eviction, on behalf of the 

Indian landowners[.]”); see United States v. Pend Oreille Pub. Util. Dist. No. 1, 28 

F.3d 1544, 1549 n.8 (9th Cir. 1994) (action for ejectment); County of Oneida v. 

Oneida Indian Nation, 470 U.S. 226, 233-36 (1985) (action for damages); United 
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States v. Southern Pacific Transp. Co., 543 F.2d 676, 682-84 (9th Cir. 1976) (action 

for damages), cert. denied, 514 U.S. 1015 (1995).  The United States’ successful 

pursuit of ejectment directly aligned with the position expressed in allottees’ May 

13, 2020 letter, in which they “maintain the ejectment of Mill May Members 

Association from the MA-8 property should be enforced.”  CTCR-SER 003, 006, 

009, 012, 015, 018, 021.   

The United States also fulfilled its fiduciary duty by consistently defending 

the trust status of MA-8 – previously confirmed by this Court – against attack by 

Wapato and Mill Bay.  Wapato Heritage, 637 F.3d at 1035 (“The United States holds 

MA-8 in trust”).  Even Reyes, the sole former allottee who joins in part Wapato’s 

instant appeal regarding the independent counsel issue, opposes the debunked notion 

that MA-8 is or ought to be in fee.  Dkt. No. 28 at 20 n.13, 27 n.15 (“Wapato Heritage 

(although not Mr. Reyes) contends that fee patents should issue and should have 

issued long since for MA-8”) (emphasis added).  “The United States has continually 

protected the trust status of MA-8, consistent with its duty and the position of every 

individual Indian allottee that has stated a position in this case.”  CTCR-SER 040 

(italics in original, underscore added).  The May 13, 2020 letter corroborated that 

allottees “affirm and support USDOJ and Colville Confederated Tribes[’] argument 

that MA-8 is trust land.”  CTCR-SER 003, 006, 009, 012, 015, 018, 021. 

In contrast, Wapato and Reyes feign “to protect the Indian allottees” by 
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arguing that the allottees should receive independent counsel, while Wapato – 

notably without Reyes’ support – wages an uphill battle to “get[ MA-8] out of trust,” 

in direct opposition to the allottees’ unfaltering desire to ensure that MA-8 remains 

in trust.  Dkt. No. 28 at 26, 29.  That schism belies Wapato’s true motive.  By 

insisting on an alleged conflict of interest between the United States and the 

individual Indian allottees, Wapato seeks to ‘divide and conquer’ the allottees and 

their trustee in hope of once again stymying final resolution regarding Mill Bay’s 

11-year holdover tenancy and thereby forestalling Wapato’s potential liability for 

failing to renew the Master Lease when it could have.  See Wapato Heritage, 637 

F.3d at 1036.  Reyes’ motive, meanwhile, is apparently to challenge the sale of his 

interest to the Colville Tribes well after the fact, a claim he has never asserted in any 

court.  

The factual allegations on which Wapato and Reyes construct their claims of 

conflict are not only baseless and illusory, they are insufficiently developed in the 

existing record on appeal for this Court to effectively review.  E.g., Brock v. Herbert, 

435 Fed. Appx. 759, 760 n.2 (10th Cir. 2011) (observing that, as a rule, 

“insufficiently framed and developed issue[s are] waived on appeal”).  The Colville 

Tribes’ and the United States’ respective motions to dismiss Wapato’s cross-claims 

regarding alleged underpayment, etc., are currently pending before the district court, 

which is the proper venue to determine whether Wapato’s claims and the facts on 
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which they are based are sufficiently pled to survive dismissal.  Once the district 

court has had an opportunity to weigh the pleadings and evidence, and reached a 

duly considered conclusion, then – if that determination is appealed – Wapato may 

present to this Court its case of  alleged conduct by the United States and Colville 

Tribes, which Wapato has devised and emphasized to distract from its own bad acts, 

including financial mismanagement.  Detrich v. Ryan, 740 F.3d 1237, 1248-49 (9th 

Cir. 2013) (“our general assumption is that we operate more effectively as a 

reviewing court than as a court of first instance”). 

For present purposes, however, this appeal addresses solely whether the 

United States has a legal obligation to furnish independent counsel to the individual 

Indian allottee-owners of MA-8, and whether the district court properly exercised its 

judicial discretion in concluding that the United States has no such obligation under 

law.  As explained infra, that conclusion was accurate and a proper exercise of the 

district court’s discretion. 

C. Federal Circuit Courts, Including This Court, Have Consistently 
Held That 25 U.S.C. § 175 Does Not Mandate the United States to 
Provide Independent Counsel to Indian Allottees. 

1.  25 U.S.C. § 175 is decidedly discretionary and provides no 
standard for judicial review of exercise of that discretion. 

In 1893, Congress enacted 25 U.S.C. § 175, which states that “[i]n all States 

and Territories where there are reservations or allotted Indians the United States 

District Attorney [United States Attorney] shall represent them in all suits at law and 
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in equity.”  27 Stat. 631, am’d 1948, 62 Stat. 909 (second modification in original).   

Despite use of the word “shall” in the statute, this Court has long held that “25 

U.S.C.[] § 175 is not mandatory.”  Siniscal v. United States, 208 F.2d 406, 410 (9th 

Cir. 1953); see also United States v. Gila River Pima-Maricopa Indian Comm’ty, 

391 F.2d 53, 56 (9th Cir. 1968); Rincon Band of Mission Indians v. Escondido Mut. 

Water Co., 459 F.2d 1082, 1084-85 (9th Cir. 1972).  Rather, as explained by the 

D.C. Circuit, 25 U.S.C. § 175 “impose[s] only a discretionary duty of 

representation.”  Pyramid Lake Band of Paiute v. Morton, 499 F.2d 1095, 1097 (D.C. 

Cir. 1974); see also Pend Oreille Pub. Util., 28 F.3d at 1553.  Other federal circuit 

courts also recognize that “the unanimous weight of authority suggests that the duty 

of representation contained [in 25 U.S.C. § 175] is discretionary, not mandatory.”  

Robinson v. New Jersey Mercer County Vicinage-Family Div., 514 Fed. Appx. 146, 

151 (3d Cir. 2013); see also Mescalero Apache Tribe v. Martinez, 519 F.2d 479, 482 

(10th Cir. 1975).   

Recently, this Court rejected the argument of an association of individual 

Indian allottees that the United States violated 25 U.S.C. § 175 by not furnishing 

them with independent counsel.  Crow Allottees Ass’n v. United States BIA, 705 Fed. 

Appx. 489, 492 (9th Cir. 2017).  There, several dozen individual Indians who owned 

interests in allotments on the Crow Indian Reservation challenged a water compact 

entered into by the Crow Tribe of Indians, the State of Montana, and the United 
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States.  Crow Allottees Ass’n v. United States BIA, 2015 U.S. Dist. LEXIS 85207, 

*3 (D. Mont. June 30, 2015).  The allottees asserted that the Department of Interior 

had a conflict of interest between representing the United States’ water rights and 

the allottees’ water rights, and “demanded that the United States provide funds to 

retain independent counsel.”  Id. at *7.  The Department of Interior declined the 

allottees’ demand, assuring the allottees that the United States would act in their best 

interests.  Id. 

On appeal, this Court affirmed the United States’ position, concluding 

“[s]ection 175 provides no basis for [the allottees’] argument that they are entitled 

to private legal counsel at the Government’s expense.”  Crow Allottees, 705 Fed. 

Appx. at 492.  Notably, this Court denied the Crow allottees’ right to federally 

furnished independent counsel even though the allottees were adverse to the United 

States, whereas here the MA-8 allottees’ interests and positions align with that of 

United States as their trustee.   

Moreover, 25 U.S.C. § 175 is not only discretionary but, contrary to Wapato’s 

urging, discretionary decisions by the United States under 25 U.S.C. § 175 are not 

amenable to judicial guidance or review:  

[25 U.S.C.] § 175 is one of those statutes “drawn in such broad terms 
that in a given case there is no law to apply.”  The provision does not 
withdraw discretion from the Attorney General, and it offers no 
standards for judicial evaluation of the Attorney General’s litigating 
decisions to pursue or not pursue particular claims. 
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Shoshone-Bannock Tribes v. Reno, 56 F.3d 1476, 1482 (D.C. Cir. 1995) (quoting 

Heckler v. Chaney, 470 U.S. 821, 830 (1985)) (emphasis added).  Accordingly, 

Wapato’s suggestions that “discretionary does not mean without standards” and “this 

case gives this Court the opportunity to … guide the Government in its exercise of 

discretion” are contrary to law.  Dkt. No. 28 at 32, 28.  It follows that the district 

court did not commit a clear error of judgment by abstaining from applying an 

arbitrary standard to the United States’ lawful exercise of discretion. 

2.  The three historical cases cited by Wapato are inapposite. 

Wapato and Reyes purport to “fully adopt” the “legal position” of a district 

court order issued by Judge Quackenbush, which referenced a trio of decades-old 

cases for the general premise that “‘the Secretary of the Interior has approved private 

counsel in the past.’”  Id. at 32 (quoting ER 45 (citing Drummond v. United States, 

324 U.S. 316 (1945); Poafbybitty v. Skelly Oil Co., 390 U.S. 365 (1968); State of 

New Mexico v. Aamodt, 537 F.2d 1102 (10th Cir. 1976)).   

However, those three cases are inapposite because they do not state or imply 

that Indian allottees are entitled to federally furnished independent counsel.  Neither 

do any of the cases undermine numerous courts of appeal rulings on the discretionary 

nature and scope of 25 U.S.C. § 175. 

The issue presented in Drummond was whether a mortgage executed by an 

Indian allottee’s heir prior to distribution of the allottee’s estate was valid.  324 U.S. 
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at 317.  The Supreme Court affirmed that the mortgage was not valid and noted in 

dicta that the Secretary of the Interior had authorized “employment of [the heir’s] 

attorney and approval of the latter’s fees.”  Id. at 318. 

The central issue in Poafpybitty was whether Indian allottees had standing to 

sue under an oil and gas lease approved by the Department of Interior on allotments 

held in trust.  390 U.S. at 366.  The United States did not provide counsel to the 

allottees or intervene in the case.  The Supreme Court did not address the issue of 

whether the United States was legally obligated to provide counsel for the allottees; 

rather, the Supreme Court simply confirmed that the allottees were allowed to sue 

on their own behalf.  Id. at 376. 

Finally, Aamodt addressed adjudication of water rights of four Pueblo tribes 

and the United States as owner of a national forest, among other parties.  537 F.2d 

at 1105.  The Tenth Circuit explained that, under circumstances very different than 

the situation here regarding MA-8 – including “significant conflicts of interest 

between the Pueblos and the United States [due to the United States’ dual obligations 

as owner of the national forest and trustee for the Pueblos], the far-reaching 

importance of the suit, and the urgency of the situation[,]” id. – the United States 

had properly exercised its “discretion” to provide independent counsel.  Id. at 1107 

(emphasis added). 

To take that discretion from the United States in this case would be contrary 
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to law and logic.  Indian land is highly fractionated across the United States, meaning 

ownership is often shared by many parties in undivided interests.  According to the 

Department of Interior, there are currently 2.5 million fractional ownership interests 

owned by 243,000 Indian landowners.  See footnote 2, supra.  To mandate that the 

United States furnish independent counsel for each individual Indian allottee in this 

case would set an exceedingly burdensome, costly and administratively 

impracticable precedent for such a procedural right in every case involving one or 

more Indian allottees.   

Indeed, it is not surprising the current allottees have foregone private attorney 

representation in this case.  First, they have small (in most cases tiny) interests in 

MA-8.  See CTCR-SER 030-34.  Second, they have no control over the property.  

See 25 U.S.C. 2218(b)(1)(D); 25 C.F.R. § 162.012(a)(1).  Third, their minority 

interests have been and continue to be well represented by the United States.  

This Court has long held that 25 U.S.C. § 175 imparts discretion – not a 

mandate – regarding furnishment of counsel to Indian entities.  Application of 

precedent should easily lead this Court to conclude that the district court did not 

commit clear error in holding the United States has no legal obligation to furnish 

independent counsel to the MA-8 allottees.    

D. No Other Legal Basis Exists For the District Court To Appoint 
Independent Counsel. 

Similarly, the district court did not commit clear error in declining to invoke 
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“its inherent equitable powers to … require appointment of counsel[,]” as Wapato 

fleetingly argues it ought to have done.  Dkt. No. 28 at 33.  Because this case does 

not present a criminal contempt proceeding, a party seeking to proceed in forma 

pauperis, an indigent civil rights plaintiff, an indigent criminal defendant or any 

other duly recognized exceptional circumstance, the district court appropriately 

exercised its discretion to decline exercise of “this … power of last resort.”  Naranjo 

v. Thompson, 809 F.3d 793, 804 (5th Cir. 2015).   

Two specific circumstances for court appointment of counsel – neither of 

which are relevant here – are addressed in the three cases Wapato cites for the 

premise that courts can require attorneys to represent parties pro bono.  See Dkt. No. 

28 at 33 (citing Young v. United States ex rel. Vuitton Et Fils S.A., 481 U.S. 787, 793 

(1987); United States v. McQuade, 579 F.2d 1180, 1181 (9th Cir. 1978); Agyeman 

v. Corr. Corp. of Am., 390 F.3d 1101, 1103-04 (9th Cir. 2004)).  In Young, the 

Supreme Court observed that “courts possess inherent authority to initiate contempt 

proceedings … which necessarily encompasses the ability to appoint a private 

attorney to prosecute the contempt.”  481 U.S. at 793.  In McQuade and Agyeman, 

meanwhile, this Court addressed motions for appointment of counsel in proceedings 

in forma pauperis under 28 U.S.C. § 1915(d), noting that such motions are granted 

“only in exceptional circumstances.”  McQuade, 579 F.2d at 1181; Agyeman, 390 

F.3d at 1103 (quoting Franklin v. Murphy, 745 F.2d 1221, 1236 (9th Cir. 1984)).   
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Here, the underlying action presents neither a contempt proceeding nor any 

party seeking treatment in forma pauperis.  Thus, once again, the trio of cases that 

Wapato relies on are inapposite as to the purpose for which Wapato cites them. 

While “courts’ inherent powers undoubtedly encompass the appointment of 

counsel in at least some circumstances,” such circumstances are narrowly proscribed 

and inapplicable here.  Naranjo, 809 F.3d at 802.  In addition to contempt and in 

forma pauperis proceedings, they may include: situations involving indigent 

criminal defendants; guardians ad litem for minors whose interests diverge from 

those of their general representatives; prevailing civil plaintiffs as against trial 

counsel who seek to withdraw judgment funds paid into the court’s registry in 

satisfaction of a judgment; and indigent civil rights plaintiffs where exceptional 

circumstances exist.  Id. at 802-03.  Even in those discrete situations, however, 

“[i]nherent powers ‘must be used with great restraint and caution.’ … [O]ther 

options will be available in all but the rarest cases, and a court should not invoke its 

inherent power unless it has exhausted all other options.”  Id. at 804 (quoting Nat. 

Gas Pipeline Co. of Am. v. Energy Gathering, Inc., 86 F.3d 464, 467 (5th Cir. 1996)). 

   Accordingly, it was well within the district court’s exercise of its discretion 

to decline use of its inherent authority to appoint independent counsel for the 

individual Indian allottees when their trustee has actively participated in the action 

and capably represented the allottees’ central interests in the dispute.  Given that 
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there is no legal basis under 25 U.S.C. § 175 or any other statute, rule, or caselaw 

for appointment of independent counsel under these circumstances, this Court 

should conclude that the district court did not commit clear error in holding the 

United States has no legal obligation to furnish independent counsel to the MA-8 

allottees.    

VII. CONCLUSION 

Because there is no conflict of interest, no mandatory duty of representation 

under 25 U.S.C. § 175, and no alternative legal basis for appointment of counsel, 

this Court should affirm the district court’s ruling that the United States does not 

have a legal obligation to furnish independent counsel in this case.  

 

Dated this 2nd day of December, 2020. 

 
s/ Brian W. Chestnut  
Brian W. Chestnut, WSBA #23453 
Anna E. Brady, WSBA #54323 
Attorneys for the Colville Tribes 
ZIONTZ CHESTNUT 
2101 Fourth Ave., Suite 1230 
Seattle, WA 98121 
Telephone: (206) 448-1230 
Facsimile: (206) 448-0962 
bchestnut@ziontzchestnut.com  
abrady@ziontzchestnut.com  
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STATEMENT OF RELATED CASES 

 

The instant appeal is one of two pending interlocutory appeals of an ongoing 

proceeding in the United States District Court for the Eastern District of Washington: 

Grondal, et al. v. United States, et al., No. 2:09-CV-18-RMP (E.D. Wash.).  The 

other interlocutory appeal is of a later order by the district court and is also pending 

before this Court: Grondal, et al. v. United States, et al., No. 20-35694 (9th Cir.).   

 

s/ Brian W. Chestnut  
Brian W. Chestnut, WSBA #23453 
Attorney for the Colville Tribes 
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