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 2 
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 15 

IN THE UNITED STATE DISTRICT COURT  16 

FOR THE WESTERN DISTRICT OF WASHINGTON  17 

 18 

 19 

LEONARD PELTIER, CHAUNCEY PELTIER, ) CASE NO.: 3:17-cv-05209-JCC 20 

     ) PLAINTIFFS’ RESPONSE TO STATE   21 

       ) DEFENDANTS’ 2d MOTION FOR   22 

  Plaintiffs    ) SUMMARY JUDGMENT 23 

       )  24 

v.      )  25 

      ) NOTED FOR January 22, 2021 26 

JOEL SACKS, ET AL.,     ) 27 

______________________________ )  28 

 29 

Plaintiff hereby responds as follows to State Defendants’ Second Motion for Summary 30 

Judgment.  Defendants’ Motion should be denied as discussed below as Defendants are relying 31 

in substantial part on arguments that the court has already rejected.  The remainder of 32 

Defendants’ argument is based on an erroneous claim that by conveying his art to his Defense 33 

Committee to administer to raise attention to his case and pay the legal expenses of his case, that 34 

Plaintiff has relinquished his First Amendment Interest in his intentional expression in his art. As 35 
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analyzed below, there is no basis in law for that position.  In addition, the instant motion should 1 

be denied because there are disputed issues of material fact and law as further discussed below. 2 

I. INTRODUCTION 3 

This is a case involving a dispute over whether Defendants had the right to take down 4 

paintings by Plaintiff Leonard Peltier from a public exhibition in a State-owned 5 

building open to and accessed by the public for essential government services simply 6 

because he was and is a controversial figure personally and two individuals 7 

complained that his artwork was included.  Caselaw makes clear that they do not. 8 

II. STATEMENT OF RELEVANT FACTS 9 

III. (Factual Statements 1-53 are taken directly from the Declaration of Plaintiff 10 

herein attached. 11 

1) PLAINTIFF was and is a political activist and organizer of the American Indian 12 

Movement. 13 

2) PLAINTIFF is a political prisoner; held for nearly 45 years because of his activism 14 

and leadership with the American Indian Movement, not for committing any actual 15 

crime. 16 

3) PLAINTIFF was arrested on February 6, 1976, and falsely charged with murder in 17 

the deaths of two FBI agents whom Plaintiff did not kill. 18 
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4) There is a great deal of evidence of Peltier’s innocence and of government 1 

misconduct in Peltier’s case. 2 

5) Plaintiff’s appeals for clemency have received support from world famous civil rights 3 

advocates including Nelson Mandela, Archbishop Desmond Tutu, Rev. Jesse 4 

Jackson, Tenzin Gyatso (the 14th Dalai Lama), Nobel Peace Prize Laureate and 5 

activist Rigoberta Menchú, and Mother Teresa. 6 

6)  International government entities such as the Office of the United Nations High 7 

Commissioner on Human Rights, the United Nations Working Group on Indigenous 8 

Populations, the European Parliament, the Belgian Parliament, and the Italian 9 

Parliament have all passed resolutions in favor of Peltier’s clemency. Moreover, 10 

several human rights groups including The International Federation of Human Rights 11 

and Amnesty International have launched campaigns advocating for Peltier’s 12 

clemency.  13 

7) In the United States, the Kennedy Memorial Center for Human Rights, the Union of 14 

Concerned Scientists, Inc., the National Lawyers Guild, and the American 15 

Association of Jurists are all active supporters of clemency for Plaintiff. 16 

8) The FBI and Justice Department employed false testimony to obtain Peltier’s 17 

extradition from Canada. 18 

Case 3:17-cv-05209-JCC   Document 79   Filed 01/18/21   Page 3 of 23



 

 
-3:17-CV-5209 JCC- PELTIER V. SACKS-PLAINTIFFS’RESPONSE TO STATE DEFENDANTS 2D MSJ 
 
 LAWRENCE A. HILDES  
 P.O. Box 5405, Bellingham, WA 98227 
Phone: (360) 599-4339, lhildes@earthlink.net  
Attorney for Plaintiff LEONARD PELTIER 

P
a

g
e
4

 

9) PLAINTIFF did not receive a fair trial and was convicted in 1977 of two counts of 1 

First-Degree Murder, receiving a life sentence for each. 2 

10)   Except for a brief period when Plaintiff escaped to prevent being assassinated, 3 

Plaintiff has been imprisoned continuously for just under 45 years. 4 

11) For the past 10 years, Plaintiff has been imprisoned at USP-1-Coleman, in Coleman, 5 

FL, 1,500 miles from his family and tribe. 6 

12)  In Peltier’s 45 years in custody, Plaintiff have developed numerous medical 7 

conditions. Plaintiff recently had open heart surgery. Plaintiff has a heart condition, 8 

diabetes, damaged knees that make it extremely painful to walk and other health 9 

problems brought on by age and by spending 45 years in prison. 10 

13) Plaintiff began painting many years ago. 11 

14)  Growing up with uncles who would spend time sketching and carving, Plaintiff 12 

watched his elders in their craft and try to imitate them. 13 

15)  Plaintiff remembers he started carving with a knife Plaintiff had found in the trash 14 

and sharpened up. Plaintiff learned to draw before Plaintiff could read or write, and it 15 

was kind of a way to communicate for him. 16 

16) Plaintiff took art classes in school and discovered that art was what Plaintiff was good 17 

at.  18 
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17)  PLAINTIFF began teaching himself painting and getting into colors just before he 1 

got arrested.  2 

18)  In 1984 or 1985, when Plaintiff was spending time in “the hole,” while in the federal 3 

prison at Springfield, MO, Plaintiff watched another prisoner working with pastels 4 

and when Plaintiff got permission to get his own set of pastels and paper, Plaintiff 5 

started working with the images and colors that Plaintiff has always loved. 6 

19)  Inside the gray walls of the prison, locked away from the natural beauty of Mother 7 

Earth and her changes, Peltier believes that artists must take their inspiration from 8 

books and magazines available to them. 9 

20)  “We are denied seeing Mother Earth and enjoying her, so we use some nice pictures 10 

for models and change them around.” 11 

21) Plaintiff likes to express the beauty of his culture to the world—the colors of 12 

powwow dancers, drummers, and crafts. Plaintiff wants to record and share this 13 

beauty. 14 

22)  After they transferred him to the penitentiary at Leavenworth, Kansas, Plaintiff 15 

began to work with oils and acrylics. 16 

23)   Painting is a way to examine the world in ways denied Peltier by the United States 17 

justice system, a way to travel beyond the walls and bars of the penitentiary 18 
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24)  Through Peltier’s paints he feels that he can be with his people—in touch with his 1 

culture, tradition and spirit.  Plaintiff can watch little children in regalia, dancing and 2 

smiling; see his elders in prayer; behold the intense glow in a warrior's eye. As 3 

Plaintiff works the canvas, he feels a free man.  4 

25)  Peltier’s artwork can go to places Peltier cannot: exhibitions in Portland, Santa Fe, 5 

Chicago, London, etc., raising awareness of his case and demand for liberation as 6 

well as reflecting his artistic expression (See Defendants’ Public Records Release to 7 

Plaintiffs, Install 1, Attached as Hildes Dec to Defendants First Motion for Summary 8 

Judgment., Ex. 1, p. 139). 9 

26)  Plaintiff has also attempted to use his artwork as a force for good, donating pieces to 10 

several human rights and social welfare organizations to help them raise funds.  11 

27)  Most recently, recipients have included the American Civil Liberties Union; Trail of 12 

Hope (a Native American conference dealing with drug and alcohol addiction); 13 

World Peace and Prayer Day; the First Nation Student Association; and the Buffalo 14 

Trust Fund. 15 

28)   In March 2010, Plaintiff organized an art benefit on behalf of earthquake victims in 16 

Haiti.   17 

29)    It’s easy as a political prisoner to disappear into the system and become invisible to 18 

the general public. 19 
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30) Plaintiff has two books of his prison writings out, but they are mostly read by activists 1 

who already know something about him and his case. 2 

31)  His principal means of reaching a wider audience is his artwork.   3 

32)  His artwork is Peltier’s cultural, political, and spiritual expression to the world. 4 

33)  It is Peltier’s specific intention that Peltier’s paintings raise awareness of his case 5 

and, hopefully encourage those who view them to seek Peltier’s release. 6 

34)  Since it is impossible for Peltier to manage his art and arrange exhibitions and 7 

distribution from his prison cell, Plaintiff has to rely on others to do so for him. 8 

35)  Plaintiff primarily relies on his defense committee, the International Leonard Peltier 9 

Defense Committee (ILPDC) to arrange for exhibitions and to sell and distribute 10 

Peltier’s paintings and other artwork on Peltier’s behalf and under consultation with 11 

him. 12 

36)  Peltier and the ILPDC engage in frequent discussions about how to get word out 13 

about Peltier’s case and mobilize support and resources to get him released. 14 

37)  Any review of the material on the ILPDC’s website, whoisleonardpeltier.info reveals 15 

a biography of Peltier, an analysis of his case backed up by trial transcripts and 16 

citations to primary source materials, news updates, calls to action, and a section on 17 

his artwork and how that artwork is used on Peltier’s behalf. 18 
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38)  On its homepage. Front and Center, the ULPDC describes itself as follows: 1 

“We are the hub of communication between Leonard Peltier and his program 2 

coordinators, the general public, government officials, political and tribal leaders, the 3 

media, and his supporters worldwide.” 4 

 5 

39)  Plaintiff has also relied on his son Chauncey Peltier and others to manage Plaintiff’s 6 

artwork and Plaintiff conveyed it to them for that purpose. 7 

40)  Much of Peltier’s artwork is not for sale, and Plaintiff cannot make a profit from any 8 

of his artwork per the Son of Sam Law.   9 

41)  For all of those reasons, Peltier transferred ownership of his artwork to the ILPDC, 10 

Chauncey Peltier, and others.   11 

42)  None of those entities or individuals have paid Plaintiff any money for any of his 12 

artwork. 13 

43) Sales of any of Peltier’s artwork gets used to pay Peltier’s legal expenses and Plaintiff 14 

never sees actual cash, nor makes any income from those sales. 15 

44)  Peltier’s arrangement with Chauncey stems from the time period where he was the 16 

Chair of the ILPDC, and he continues to hold a number of paintings for Peltier. 17 
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45)  There is not and has never been a written contract between Peltier and any of the 1 

parties distributing Peltier’s artwork and representing Peltier’s interests based on 2 

Peltier’s artwork. 3 

46)  It is a relationship of trust. 4 

47) Plaintiff did not sell his art work to them and received no money from them for it. 5 

Plaintiff conveyed it to them to manage in Plaintiff’s interest. 6 

48)  It was never Peltier’s intention to relinquish any control over Peltier’s artistic 7 

expression, nor the ILPDCS’s, Chauncey’s, or any other representatives handling 8 

Peltier’s art to gain or take control of Peltier’s artistic expression. 9 

49)   The four paintings included and then removed by Labor and Industries were not 10 

offered for sale, nor was selling them the purpose of allowing them to be included in 11 

the exhibition. 12 

50)  Peltier’s intent, and that of Chauncey and the ILPDC was that Peltier’s artwork be 13 

included as a means for Peltier to reach a broad audience that was most likely not 14 

familiar with his case, and included information about Peltier and a link to the ILPDC 15 

wedsite-whoisleonardpeltier.info. 16 
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51)   The exhibition took place at a very critical time while President Obama was getting 1 

ready to leave office and was considering a list of pardons, including a clemency 2 

petition filed on Peltier’s behalf. 3 

52)   Plaintiff and the ILPDC considered it one of Peltier’s best chances for clemency and 4 

release. 5 

53)  Instead, Defendants’ removal of Peltier’s artwork and their justifications for doing so 6 

became the story and Peltier’s petition was denied 7 

54)  In June of 2015, Brian Frisina, who works in the Library at the Department of labor 8 

and Industries headquarters in Tumwater sought to display a collection of Indigenous 9 

(Native American) art in the rotunda of the L & I Headquarters building for Native 10 

American Heritage Month.   11 

55) Frisina explained to the Director of L& I, Defendant Joel Sacks, who Leonard Peltier 12 

was and the controversy around him, and included links to the Leonard Peltier 13 

Defense Committee’s website. 14 

56) There were discussions involving a number of staff at L & I, including Sacks and Tim 15 

Church, L & I’s Public Affairs Director, and the exhibition was approved, including, 16 

specifically the four paintings by Peltier. (See Defendants Public Records Release to 17 

Plaintiffs, Part 1, Attached as Exhibit 1 to Dec. of Hildes to Plaintiff’s Response to 18 

State Defendants First MSJ) 19 
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57)  Frisina arranged with Plaintiff Chauncey Peltier, Peltier’s son and Director of the 1 

Leonard Peltier Art Gallery in Portland, OR for the loan of four paintings for the 2 

exhibition.  The loan was expressly for exhibition in the entryway/rotunda of the L &I 3 

Headquarters building, an area specifically open to and accessible by the public 4 

including, employers and workers seeking forms, required workplace posters, or 5 

information, workers seeking to file a claim, and other members of the public there 6 

for a number of reasons. 7 

58) The art exhibition was expressly intended to reach a public audience and Defendant 8 

Church and others at L & I discussed ways to do additional outreach to make the 9 

public aware of the exhibition. (Exhibit 2). 10 

59)  The Washington Department of Labor and Industries regulates hours of work, 11 

overtime, enforces the minimum wage, enforces required breaks, oversees 12 

Occupational Safety and Health, protects workers’ rights in the workplace, takes 13 

action in cases of wage theft, regulates and licenses a number of trades, professions, 14 

and industries, prints and has available required posters for workplaces, oversees the 15 

state Workers Compensation Program, and takes and administers claims in many of 16 

these areas. 17 

60) The headquarters is open to the public for a host of purposes related to any and all of 18 

the areas listed above as well as meetings and educational events (See 19 

https://www.lni.wa.gov) 20 
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61)  Along with dozens of comments supporting the inclusion of Leonard Peltier’s 1 

artwork were three negative comments from former FBI agents who have made a 2 

point of opposing and trying to fight every book, every art exhibition, and every 3 

attempt by Peltier’s legal team to have him granted a pardon, a sentence 4 

commutation, parole, or a new trial. 5 

62) At least one of them maintains a website specifically devoted to denying any relief to 6 

Peltier. A second one was disciplined for shaking down a congressmember to try and 7 

get salary increases for himself and other FBI Agents.  Those individuals made 8 

knowingly false statements to L & I and to the media in order to intimidate and 9 

persuade L & I to remove Peltier’s paintings. 10 

63)  There is no information that any of the three individuals actually saw the exhibition, 11 

ever saw the artwork in question, and none of them live in Washington State. Former 12 

Defendant Woods lives in Ohio.  Former Defendant Langberg lives in Southern 13 

California, and there is no public record of the third individual or his alleged 14 

organization other than a statement to the media allegedly made by him, as is his 15 

pattern. 16 

64) These three objections prompted meetings and discussions at the highest level of    17 

L& I including Defendants’ Sacks and Church and the Governor and his office.   18 

65) Based on the “controversy” raised by the three people with a specific personal agenda 19 

objecting to the mere presence of paintings by Peltier (there were no objections to the 20 

content of the paintings), Sacks, Inslee, and Church made the decision to remove 21 
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Peltier’s paintings half-way through the exhibition, solely because Peltier was 1 

controversial. 2 

66) Sacks personally responded to the e-mailed complaints about the removal of the 3 

artwork, taking personal responsibility for the decision.  In those statements and in 4 

the media and public statements by Church, the State Defendants made clear that the 5 

decision was based on who the artist was, not his artwork. 6 

67) Chauncey Peltier, with some effort was able to find a new exhibition space for the 7 

paintings: however, that exhibition space was at two grocery stores (the Olympia 8 

Food Co-op Westside and Eastside Branches) miles from the site of the exhibition, 9 

where the clientele was already aware of and supported Peltier, thus depriving him of 10 

the opportunity to reach a new audience. 11 

68) When members of the Board of the International Leonard Peltier Defense Committee 12 

and representatives for Leonard and Chauncey Peltier contacted Sacks and Inslee to 13 

try and resolve the situation, they were told it was irrelevant as the Exhibition had 14 

already ended, that the Olympia Co-op was just as good a venue, and insisted that the 15 

State had a right to ban an artist from an exhibition solely because of the political 16 

controversy surrounding that artist. 17 

69)  After this case was filed, the State Defendants filed a Motion for Summary Judgment 18 

claiming that the State, not Peltier held the First Amendment Right because it was an 19 

exhibition put on by the State despite the fact that the artwork continued to belong 20 

and remained under the ultimate control of the contributing artists. 21 
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70) The State further argued that the First Amendment did not apply as their claim was 1 

that the artist not the art was controversial. 2 

71)  This court denied Summary Judgment as to the L & I Defendants-Joel Sacks and 3 

Tim Church based on Plaintiff still maintaining control over his expression and the 4 

expression being made on his behalf, and based on a great deal of caselaw that bars 5 

exclusion of speech based on the controversial identity of the speaker.  Significantly, 6 

the court granted summary judgment as to Plaintiff Chauncey Peltier, because the 7 

paintings were created by Plaintiff Leonard Peltier and because they were produced 8 

for the exhibition on Leonard Peltier’s behalf, Chauncey merely being the distributor.  9 

The court found that the L& I Defendants did violate Leonard Peltier’s First 10 

Amendment Rights 11 

72)  Three years into this action after medical delays for counsel on both sides and a 12 

lengthy Covid delay, Defendant filed this second motion now claiming that Leonard 13 

Peltier did not maintain his right to First Amendment expression because ILPDC and 14 

Chauncey Peltier managed and distributed the artwork for him, and reiterating their 15 

previously rejected arguments. 16 

This Response now follows: 17 

III. ISSUES PRESENTED 18 

A. Whether this is government speech or the speech of the artist. (Already resolved by the 19 

court.). 20 
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B. Whether in an exhibition where the art is not purchased by the government for display, 1 

but loaned by the artist or his manager for an exhibition, the artist has First Amendment 2 

Rights. (Already resolved by the court.). 3 

C. Whether this case involves a public forum.  (Already resolved by the court.). 4 

D. Whether an artist, whose artwork is held for them by a political committee dedicated to 5 

artist’s cause and managed and distributed by that committee in consultation with the 6 

artist, still retains control over the intended message of their artwork. 7 

E. Whether an artist whose art is managed for them by such a committee retains the First 8 

Amendment Right to Free Expression through the art. 9 

F. Whether a prisoner, who cannot manage the logistics of distributing their art and getting 10 

its message out in custody is still entitled to free expression. 11 

G. Whether in the instant case, the committee simply legally operates as any agent for an 12 

artist would. 13 

H. Whether a prisoner artist whose art is managed for them because they are barred from 14 

making a profit from the art, and cannot, in any case, manage money in a prison setting 15 

forfeits the right to control the noncommercial message and exhibition of that art. 16 

I. Whether a prisoner loses their right to First Amendment Expression because they cannot 17 

profit financially from their art and agrees to have their legal defense committee, which 18 

shares their goals and is interested solely in getting Plaintiff’s message out to the public, 19 

hold title to and administer the art for them. 20 

Case 3:17-cv-05209-JCC   Document 79   Filed 01/18/21   Page 15 of 23



 

 
-3:17-CV-5209 JCC- PELTIER V. SACKS-PLAINTIFFS’RESPONSE TO STATE DEFENDANTS 2D MSJ 
 
 LAWRENCE A. HILDES  
 P.O. Box 5405, Bellingham, WA 98227 
Phone: (360) 599-4339, lhildes@earthlink.net  
Attorney for Plaintiff LEONARD PELTIER 

P
a

g
e
1

6
 

 1 

IV. EVIDENCE RELIED UPON 2 

1) Previous pleadings and documents produced in this matter. 3 

2) The website of the ILPDC. 4 

3) The ruling of this court on these Defendants’ First Motion for Summary Judgment 5 

4) Declarations of Plaintiff and his counsel 6 

 7 

V. LEGAL ARGUMENT 8 

A. CASELAW ON SUMMARY JUDGMENT 9 

1.  Plaintiff relies on the legal standards and case law cited by him and cited by the 10 

court in response to Defendant’s First Motion for Summary Judgment. 11 

 Here, there are numerous disputed material facts and Defendants mis-cite and misstate 12 

the applicable law throughout.   13 

B. DEFENDANTS ARE INCORRECT IN THEIR CLAIM THAT PLAINTIFF LACKED 14 

FIRST AMENDMENT STANDING TO BRING THIS ACTION 15 

 1.  PERSONAL NOT GOVERNMENT EXPRESSION 16 

Here, Defendants begin their argument by reiterating their previous arguments that the L 17 

& I building’s public rotunda, herein utilized expressly for a public, advertised exhibition was 18 

not a public forum or, in the alternative, that selected speech could be barred based on it being a 19 

limited public forum, and that the government not Plaintiff held the First Amendment Rights in 20 
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question and that it was the government’s Free Expression to exercise, not Mr. Peltier’s.  The 1 

court already denied these exact arguments two years ago in the court’s ruling on the State 2 

Defendants’ First Motion for Summary Judgment (Docket 54, entered July 16, 2018).  Therefore, 3 

Defendant, citing no sufficient new evidence to revisit that issue and having never filed a Motion 4 

for Reconsideration is barred Res Judicata from reraising that issue as he instant motion, as to 5 

those arguments, must be denied. 6 

 2. FIRST AMENDMENT VIOLATIONS  7 

 Similarly, this court has already found that the removal of the four paintings in mid-8 

exhibition because Plaintiff Leonard Peltier is a controversial person specifically violated the 9 

First Amendment and that the State Defendants had no compelling interest justifying doing so.  10 

Therefore, this issue is also Res Judicata, and the Defendant Sacks is barred from raising this 11 

issue on a second motion two years later. 12 

3.  WHO HOLDS THE FIRST AMENDMENT RIGHTS THAT WERE VIOLATED 13 

 Having rehashed their previously denied arguments, Defendants then move on to the 14 

bizarre claim that since his Defense Committee holds and distributes Peltier’s artwork, because 15 

he’s in prison, Peltier wasn’t exercising his First Amendment Rights, the International Leonard 16 

Peltier Defense Committee (ILPDC) was, and therefore, Plaintiff is not entitled to a recovery. 17 

 First of all, the ILPDC’s stated purpose, right on their homepage, which has previously 18 

been produced in this matter by Defendants reads as follows: 19 
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“We are the hub of communication between Leonard Peltier and his program 1 

coordinators, the general public, government officials, political and tribal leaders, the 2 

media, and his supporters worldwide.” (Ex. 1 to dec of Hildes) 3 

  4 

 The ILPDC’s website goes on to quote Leonard’s intended expression with his art, the 5 

ILPDC’s role as to the artwork, and other distributions by Peltier of his art to support other 6 

causes he believes in: 7 

“Sharing my art makes my heart feel good. It’s a way, too, of letting people know 8 

that I have not been conquered by the oppressor even though I have spent so many years 9 

in these iron lodges. It’s a way to say thank you for all the people’s support. It’s a way of 10 

letting them know that their prayers are strong.” 11 

Leonard donates his paintings to his defense committee to help support efforts to 12 

win his freedom. Leonard’s paintings are collected by celebrities and luminaries 13 

worldwide including Oliver Stone, Peter Coyote, Jane Fonda, Val Kilmer, and Michael 14 

Apted. 15 

Peltier paintings also have been given as gifts and donated to help other 16 

organizations raise funds. (Ex. 2 to Dec. of Hildes throughout). 17 

 18 

 At no point does the ILPDC ever state any other purpose for their distribution of 19 

Plaintiff’s art, nor do they assert any intention to express viewpoints that differ from or go 20 

beyond those of Plaintiff.  They are not an independent voice, nor are they attempting to be.  21 

They are simply providing a logistical means for plaintiff to ger his message out to the public. 22 

 The ILPDC does not own the paintings as an investment or to drive business 23 

its way.  It took ownership of the paintings to better tell Peltier’s story while he is 24 

incarcerated.  ILPDC would not take ownership of Peltier’s art in a way that would 25 

limit his First Amendment rights.  Doing so would defeat the whole purpose of the 26 
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organization.  Regardless of ILPDC owning them, Peltier’s paintings speak in his 1 

voice.   2 

 Defendants’ caselaw had nothing to do with this situation.  It involves artwork that has 3 

been commercially conveyed to a government entity, as discussed above, an argument that this 4 

court has already rejected in this matter, and a purely commercial, financial transaction where the 5 

involving an advertising billboard where no political speech was involved. 6 

 To support its argument that Leonard had relinquished his First Amendment 7 

rights by transferring ownership of his paintings to the ILPDC, the State—once again—cites a 8 

case that is inapposite to the circumstances presented here. The State claims that in Serra v. 9 

United States General Services Administration, 847 F.2d 1045 (2d Cir. 1988), “the Second 10 

Circuit held an artist relinquishes his or her First Amendment interests in a creation upon sale of 11 

the art.” State’s 2nd MSJ 5. But the actual holding in Serra was much narrower than the State’s 12 

misleading characterization suggests. In that case, the government commissioned an artist to 13 

create a sculpture to be installed on the plaza of a federal office complex—i.e., on government 14 

property. The commission agreement that the artist had signed provided that he would receive 15 

$175,000 United States].” Serra, 847 F.2d at 1047 (alteration in original). When the government 16 

subsequently decided to remove the sculpture from the plaza, the artist sued, alleging that the 17 

removal would violate his First Amendment Rights. for control over the display of the sculpture, 18 

and that the resulting work “shall be the property of the government”. 19 
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The Second Circuit held “that the First Amendment has only limited application in a case 1 

like the present one where the artistic expression belongs to the Government rather than a 2 

private individual.” Id. at 1048 (emphasis added). The court noted that “the speaker is the United 3 

States Government” because the sculpture “is entirely owned by the Government and is displayed 4 

on Government property.” Id. at 1049 (emphasis added). Therefore, the artist “relinquished his 5 

own speech rights in the sculpture when he voluntarily sold it to GSA[.]” Id. (emphasis added). 6 

The Second Circuit did not hold, as the State claims, that an artist always relinquishes his 7 

or her First Amendment interests in a work of art upon the sale of that work of art to a third 8 

party. Instead, the Second Circuit’s decision was entirely dependent on the fact that the artist in 9 

that case had sold his sculpture to the government and the court’s related finding that the artwork 10 

in question was government speech— “entirely owned by the Government and … displayed on 11 

Government property.” Id. at 1049. 12 

Here, Leonard transferred ownership in his paintings to an organization solely created 13 

and committed to bringing awareness to his case and advocating and working for Plaintiff’s 14 

Freedom for his freedom—not to the government. Moreover, as discussed above, this Court has 15 

already decided that the public display of Leonard’s paintings at the Native American heritage 16 

month event was private—not government—speech. Therefore, Serra’s holding that an artist 17 

relinquishes his First Amendment rights when he sells his artwork to the government, thereby 18 

transforming the artwork into government speech, is entirely inapplicable to the circumstances 19 

presented here. 20 
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The State also relies on an unpublished Ninth Circuit decision to support its argument 1 

that Leonard relinquished his First Amendment interest in his paintings when he transferred 2 

ownership of them to the ILPDC. See State’s 2nd MSJ 6–7 (citing Outdoor Media Grp., Inc. v. 3 

City of Beaumont, 464 F. App’x 611 (9th Cir. 2011)). However, the case cited by the State is 4 

completely inapposite: It did not involve a transfer of ownership of an expressive work at all and 5 

none of the plaintiffs in that case were the creators of the work. 6 

  7 

 Even if the court were to find validity in Defendants’ argument as to whose Free 8 

Expression is involved, Plaintiff could simply correct by amending to name the ILPDC as 9 

Plaintiff on behalf of Leonard Peltier without any actual prejudice befalling Defendants. 10 

 11 

VI. CONCLUSION 12 

 For all of the above reasons, and when examined in the light most favorable to Plaintiff, 13 

this court should find that Defendants were personally involved in Unconstitutionally depriving 14 

Plaintiff of his right to protected First Amendment Expression and caused the harms, 15 

Constitutional and tortious related thereto and deny Defendants’ Second Motion for Summary 16 

Judgment. 17 

 18 

Respectfully Submitted: 19 

 20 

Dated this 15th Day of January, 2020, 21 
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____/s/ LAWRENCE A. HILDES______________________ 1 

LAWRENCE A. HILDES  WSBA #35035 2 

P.O. BOX 5405 3 

BELLINGHAM, WA 98227 4 

(360) 599-4339 5 

lhildes@earthlink.net 6 

Attorney for Plaintiff LEONARD PELTIER 7 

  8 
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 1 

PROOF OF SERVICE 2 

 Lawrence A. Hildes certifies as follows:  3 

I am over the age of 18 years, and not a party to this action.  I am a citizen of the United 4 

States.  5 

My business address is P.O. Box 5405, Bellingham, WA 98227  6 

 On January 18, 2021, I served the following documents(s) described as follows    7 

PLAINTIFFS’ Response to State Defendants’ Second Motion for Summary Judgment on the 8 

following persons(s) in this action at the following addresses:  9 

Rene Tommisser -Office of the Attorney General  rene.tomisser@atg.wa-Attorney for 10 

Defendant Joel Sacks, 11 

 12 

By placing a true copy of the above documents in a sealed envelope with postage fully prepaid 13 

in the mail at Bellingham, WA, addressed to the person(s) above at the above  14 

 15 

[X] By electronically serving, by filing an electronic copy with the court in such a way that 16 

notice will be sent to counsel for Defendants  17 

[X] (FEDERAL) I declare under penalty of perjury that I am a member of the BAR of this court, 18 

and that the above information is true and correct.  19 

 Executed on January 18, 2021, at Bellingham, Washington.  20 

 21 

____/S/__________________  22 

 Lawrence A. Hildes 23 

 24 
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