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The Honorable John C. Coughenour 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 
 

LEONARD PELTIER; and CHAUNCEY 
PELTIER, 
 
  Plaintiffs, 
 v. 
 
JOEL SACKS, individually and in his 
capacity as DIRECTOR OF the 
WASHINGTON STATE DEPARTMENT 
OF LABOR AND INDUSTRIES, et al., 
 
   Defendants. 

 

NO. 3:17-cv-05209-JCC 
 
STATE DEFENDANTS’ MOTION FOR 
SUMMARY JUDGMENT  
 
Noting Date: October 9, 2020  

I. INTRODUCTION 

Discovery conducted subsequent to Judge Leighton’s July 16, 2018 Order on Motion for 

Summary Judgment revealed that Plaintiff Leonard Peltier surrendered ownership of the 

paintings at issue prior to the display at the Department of Labor and Industries’ (LNI) Native 

American Heritage celebration. The State’s initial Motion for Summary Judgment had assumed 

the inference of the Plaintiffs’ Complaint to accurately reflect that the art in question was 

Leonard Peltier’s. Although the art in question was painted by Leonard Peltier, discovery 

revealed that it was not owned by Leonard Peltier when it was displayed as part of the Defendant, 

LNI’s celebration of Native American Heritage Month. 

The First Amendment interests of an artist in his or her creation do not vest the artist with 

a constitutional interest in the creation that survives the transfer to a third party. Leonard Peltier 
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gives his paintings, including the four paintings at issue in this case, to the International Leonard 

Peltier Defense Committee (ILPDC), an independent organization administered by a Board. 

Leonard Peltier is not a member of the Board. The ILPDC’s advocacy for Leonard Peltier does 

not infuse that organization with First Amendment rights that are personal to Leonard Peltier. 

As subsequently admitted by Plaintiff Leonard Peltier in discovery, Leonard Peltier was not 

involved in the discussions about displaying his art at LNI’s Native American Heritage Month 

celebration, and Leonard Peltier “did not and does not own the paintings.”  

This Court should dismiss Leonard Peltier’s First Amendment claims against the 

Director of LNI, Joel Sacks, on the basis that Leonard Peltier relinquished his personal First 

Amendment rights regarding the public display of the art in question when he gave the art to the 

ILPDC. Removal of paintings owned by the ILPDC is not an infringement of the First 

Amendment rights of Mr. Peltier as an artist.  

II. PROCEDURAL HISTORY 

On March 21, 2017, Plaintiffs Leonard Peltier and his son, Chauncey Peltier, filed a 

lawsuit against the State of Washington and two retired FBI agents with a variety of claims 

surrounding the removal of paintings that had been on public display at a Labor and Industries 

building in Tumwater, Washington. Dkt. #1. The Complaint named a number of State employees 

in their individual capacities, including Joel Sacks, the Director of LNI. Id. Motions for Summary 

Judgment were brought on behalf of all the Defendants. The Motions were granted in part and 

denied in part. Dkts. #15, #54. Subsequently, the claim against State employee Timothy Church 

was voluntarily dismissed by stipulation of the parties. Dkt. #71. 

Judge Leighton’s ruling on Summary Judgment was issued on November 13, 2018. 

Dkt. #54. The result of the initial Motions left a single remaining claim by Leonard Peltier against 

Director Sacks in his individual capacity. The remaining issue is whether Leonard Peltier’s First 

Amendment rights were violated by the removal of the paintings by Department. Id.  

The Defendants’ initial Motion for Summary Judgment assumed the art on display in the 

Department of Labor and Industries building was owned by Leonard Peltier. Dkt. #42. 
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Subsequent to the ruling on Summary Judgment, the State confirmed through discovery on 

April 3, 2019, that in fact, the art at issue was not owned by Leonard Peltier, but by the ILPDC; 

an independent committee dedicated to freeing Mr. Peltier and others it believes are wrongfully 

incarcerated political prisoners, as well as working with those seeking environmental and social 

justice. Declaration of Rene Tomisser in Support of State Defendant’s Motion for Summary 

Judgment (Tomisser Decl.) Ex. A at 10. 

 The current Case Scheduling Order sets December 11, 2020, as the deadline for 

dispositive motions. Dkt. #70. Defendant Joel Sacks now brings this Motion on grounds that 

once Leonard Peltier gave his art to a third party he no longer retained a First Amendment interest 

in the display of the art. 

III. STATEMENT OF FACTS 

In November 2015, LNI planned a celebration for Native American Heritage Month that 

included Native American singing, dances, storytelling, and art. Tomisser Decl. Ex. B. The 

celebration was in the lobby of its Headquarters building and LNI solicited performances by 

several Native American artists. Id. LNI arranged with Chauncey Peltier, as chairman of the 

ILPDC, for the loan of four paintings by Leonard Peltier to be displayed as part of the 

celebration. Tomisser Decl. Ex. A at 4, 9-10, 12. Leonard Peltier acknowledged in discovery that 

all conversations about the display of the art occurred between Chauncey Peltier as chair of the 

ILPDC and LNI. Id. at 8-9. 

During his incarceration Leonard Peltier has received acclaim for his paintings of 

traditional Native American scenes. Photos of three of the paintings selected for display are 

attached to this memorandum. Tomisser Decl. Ex. C. There was also a short statement by 

Leonard Peltier describing how his art is culturally important to him and a link to a website 

where his art could be purchased. Id. at Ex. D The Defendant’s celebration of Native American 

heritage did not include the political or social advocacy positions of the ILPDC or any references 

to the circumstances of Plaintiff Leonard Peltier’s criminal conviction or petitions for clemency.  
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After approximately one week of displaying the paintings, LNI began to receive 

complaints from individuals who believed it was inappropriate for a government agency to 

display the artwork of a man convicted of murdering two FBI agents. Dkt. # 43, ¶ 4. Soon, a 

reporter from King TV aired a story about the display and the concerns of those who opposed 

the display of Leonard Peltier’s paintings. Id. After the story aired, the calls and complaints grew 

substantially. Id. The decision was made to remove the paintings with hopes of refocusing the 

event back on the celebration of Native American culture. Id. ¶ 5. The paintings were 

subsequently moved to the Olympia Co-op where they were displayed for the remainder of the 

month and into the next month. Id. ¶ 8; Tomisser Decl. Ex. A at 9. 

It is undisputed that the four paintings at issue were painted by Leonard Peltier, but 

discovery has revealed that Leonard Peltier was not the owner of the art when it was displayed 

by LNI. Id. at 8-12. In a series of Interrogatories and Requests for Production propounded by the 

State to determine ownership of the paintings completed by Leonard Peltier, the Plaintiff 

provided the following unequivocal answers:  

When asked for correspondence discussing opportunities to display his art, the Plaintiff 

responded in relevant part: “All of my paintings are owned and administered by the ILPDC and 

used to raise awareness and bring attention to my case.” Id. at 9-10.  

When asked for correspondence regarding the transfer of possession of the four Leonard 

Peltier paintings displayed by LNI, Leonard Peltier responded: “There is no such 

correspondence. All of my paintings are owned by the ILPDC . . . .” Id. at 10. In this instance, 

the advocacy of the ILPDC for the Plaintiff’s case were not allowed as part of LNI’s celebration 

of Native American heritage. 

When asked for a copy of any shipping instructions and insurance documentation for the 

transfer of the four paintings displayed by LNI, Leonard Peltier responded: “As discussed above, 

I do not and did not own the paintings.” Id. at 11.  

When asked to produce all written documentation referencing how the four paintings 

were selected and approved for LNI’s event, Peltier responded: “To the best of my knowledge 

Case 3:17-cv-05209-JCC   Document 73   Filed 09/16/20   Page 4 of 11



 

STATE DEFENDANTS’ MOTION FOR 
SUMMARY JUDGMENT 
3:17-cv-05209-JCC 
 

5 ATTORNEY GENERAL OF WASHINGTON 
Complex Litigation Division 
7141 Cleanwater Drive SW 

PO Box 40111 
Olympia, WA 98504-0111 

(360) 709-6470 
 

 
 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

there are no such documents, and, of [sic] there are, I have no access to them. All such 

discussions would have been between the ILPDC and Chauncey as Board President.” Id. at 9. 

Here, it is undisputed that nothing on behalf of the ILPDC and its mission was part of the 

Defendant’s celebration, nor were any of the circumstances of Leonard Peltier’s criminal 

conviction or petitions for clemency allowed as part of LNI’s program. Tomisser Decl. Ex. B. 

IV. ARGUMENT 

A. Summary Judgment Standard 

 Summary judgment is appropriate when no genuine issues of material fact exists and the 

moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). Once the moving 

party meets its initial burden of demonstrating the absence of a genuine issue of material fact, 

the opposing party must then set forth specific facts showing a genuine issue for trial in order to 

defeat the motion. Celotex Corp. v. Catrett, 477 U.S. 317, 322–24 (1986). If the nonmoving 

party fails to make this showing, “Rule 56(c) mandates the entry of summary judgment.” Id. at 

322. 

B. An Artist Has no Constitutional Right to the Display of His or Her Art Once the 
Art is given to a Third Party  

Leonard Peltier can have no greater nor lesser First Amendment rights arising from his 

creations than any other artist. Like all artists, once the art is sold or given to a third party the 

creating artist loses constitutional interests in future transfers of the creation and control over 

how and whether the art is displayed. Serra v. U.S. General Services Admin., 847 F.2d 1045 (2nd 

Cir. 1988). Artistic control over issues such as the circumstances for the display of the art can be 

negotiated with a party that acquires the art, but such rights become contractual not 

constitutional. Here, Leonard Peltier has acknowledged that he retained no contractual interest 

in the art once he gave it to the ILPDC and that he was not involved in conversations about the 

display of his art at the LNI building. Tomisser Decl. Ex. A at 8-12.  

In Serra v. U.S. General Services Administration, the Second Circuit held an artist 

relinquishes his or her First Amendment interests in a creation upon sale of the art. 
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Serra, 847 F.2d at 1049. In Serra, a prominent American sculptor, Richard Serra, created a “site 

specific” sculpture for the plaza of a federal building. Id. at 1046. The General Services 

Administration (GSA) received complaints from the community and federal employees about 

the sculpture’s appearance and obstruction of the plaza. Id. at 1047. GSA moved the sculpture 

and Serra sued claiming the removal of the sculpture from the site it was designed for 

“destroyed” the work and violated his First Amendment rights. Id. at 1048. On appeal, the 

Second Circuit determined that Serra relinquished his personal First Amendment interests in the 

sculpture when he sold it to GSA. Id. at 1049. Further, the Court held, the removal of the art to 

another location by GSA did not prevent Serra “from making any sculpture or displaying those 

he has not sold.” Id. 

Likewise, in Burke v. City of Charleston, 139 F.3d 401 (4th Cir. 1998), the Fourth Circuit 

held an artist who painted a mural and functionally “sold” the mural to the building owner by 

painting it on his building lacked standing to assert a First Amendment claim when the city 

denied a permit to display the mural. The building owner, Ronald Klenk, commissioned Robert 

Burke to paint a fantastical world of creatures on the side of a building located in historic 

Charleston. Id. at 403. Mr. Burke began work on the mural but the Board of Architectural Review 

issued a stop work order. Id. At that point Mr. Klenk applied for a permit with the Board of 

Architectural Review (BAR). Id. Mr. Burke’s mural sparked extensive media attention and 

public controversy. Id. at 404. The Charleston BAR ultimately denied the application on the 

grounds that the mural was inappropriate for display in the historic district. Mr. Burke filed suit 

and on appeal the Fourth Circuit Court held that Mr. Burke “relinquished his First Amendment 

rights embodied in the mural when he effectively sold it to Mr. Klenk, by creating it on 

Mr. Klenk’s real property.” Id. at 406.  

In a similar case in the Ninth Circuit, the Court held in an unpublished opinion that a 

billboard company lacked standing to assert the rights of third parties who may have wanted to 

place certain ads on billboards when the “appellants had already sold any expressive interest in 
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the content of those billboards to [another company].” Outdoor Media Grp., Inc. v. City of 

Beaumont, 464 Fed. Appx. 611 (9th Cir. 2011).1 

Interestingly, this is not the first case to challenge the removal of publically displayed art 

in Washington. In the 1980s the Washington State House of Representatives commissioned a 

mural by Michael Stafford to hang in the House chambers. Mason v. State, No. 87-2-08597-0 

(Wash. Superior Ct., King County, Oct. 10, 1087); see also, Barbara Hoffman, Law for Art’s 

Sake in the Public Realm, 16 Colum.-VLA J.L. & Arts 39, 46 (1991). Mr. Stafford created the 

Twelve Labors of Hercules. The House declared the mural “pornographic after receiving 

complaints that its suggestive nature caused children to giggle” and ordered the mural covered. 

At around the same time, the Senate ordered two works of art by artist Alden Mason to be 

removed from the Senate Chambers. Hoffman, 16 Colum. - VLA at 47. The mural consisted of 

red squiggles and lines representing an Indian myth about the earth, sky, and sea. (NY Times 

Article https://www.nytimes.com/1987/12/10/arts/washington-state-dismantles-mural.html). 

Senators objected that the works “were out of place in the ornate traditional marble chamber” 

and that it “didn’t go with the new paint selected” and ordered the works removed. Id.  

Both artists filed suit against the state for removing their work based on a breach of 

contract because the contracts provided that “the agency agrees that it will not intentionally 

destroy, damage, alter, modify, or change the art work in any way whatsoever.” Hoffman, Law 

for Art’s Sake in the Public Realm, at 47. The artists argued that the murals were site-specific 

and this prevented relocation. Id. Judge Carroll ruled that, under the contract, the state could 

remove or cover up the art, but not alter or destroy it. Id. Further, Judge Carroll rejected the 

argument that an artist retains unfettered rights to art they no longer own. Instead, an artist retains 

only those rights they explicitly contracted to retain and rights associated with a piece of art can 

transfer with ownership. Id.   

                                                 
1 Under Ninth Circuit Rule 36-3 unpublished opinions issued after January 1, 2007, may be cited but are 

not precedent. See also Federal Rule of Appellate Procedure 32.1(a) (citation to an unpublished opinion issued on 
or after January 1, 2007, is permitted). 
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Similarly, here, Leonard Peltier claims injury to his First Amendment interests by the 

removal of the paintings from LNI’s Native American Heritage Month celebration. However, it 

is undisputed the art at issue was no longer owned by Leonard Peltier and any discussions about 

the display were between Chauncey Peltier as President of the ILPDC and LNI, not with Leonard 

Peltier. The removal of the art is not a restraint on Leonard Peltier’s freedom to paint nor is it a 

restraint on his ability to sell or give his art to anyone interested in acquiring it.  

The art at issue was given to the ILPDC and Plaintiff Leonard Peltier has specifically 

answered discovery with admissions that he did not and does not own the paintings displayed 

during LNI’s Native American Heritage Month celebration. Nor did Leonard Peltier retain any 

rights of control over display of the art. When asked about documentation on the decision to 

display those paintings at LNI’s exhibit, Leonard Peltier responded that “All such discussions 

would have been between the ILPDC and Chauncey as Board President.” Tomisser Decl. Ex. A 

at 9. 

Further, no artist has a constitutional right to have his or her art displayed in a public 

building. See Pulphus v. Ayers, 249 F.Supp 3d 238 (USDC, D.C. 2017). There are countless 

artists and performers who provide celebrations of Native American music, dance, art, and 

culture, but none of them had a constitutional right to display their work when LNI decided to 

open a portion of its building for a program to celebrate Native American heritage. LNI’s 

celebration in the lobby of a Labor and Industries building was not an open forum for anyone to 

come in and say whatever they wanted to about Native American Heritage. 

The transfer of ownership is legally critical to the artist’s First Amendment right relating 

to the creation. Serra, 847 F.2d at 1050. LNI’s removal of the paintings had no effect on Leonard 

Peltier’s personal First Amendment freedom to continue to say what he pleases about his cause 

and to make more paintings. Here, it is undisputed that Leonard Peltier relinquished ownership 

rights to the paintings when he gave them to the ILPDC. This Court should dismiss Mr. Peltier’s 

First Amendment claims because he did not have a First Amendment interest in the art that was 

displayed at the Department’s Native American History event. 
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Whether the removal of the paintings frustrated the ILPDC’s mission to support Plaintiff 

Leonard Peltier’s cause is not a violation of Leonard Peltier’s First Amendment right to create 

artwork depicting traditional Native American scenes. LNI’s celebration was not being offered 

or opened to Leonard Peltier or the ILPDC as a platform for advocating Leonard Peltier’s 

position arising from his criminal conviction. There is no First Amendment right for Leonard 

Peltier to ask the government to assist him in communicating his plight through the display of 

art and particularly through art he no longer owns. Raven v. Sajet, 334 F.Supp. 3d 22, 33 (USDC, 

D.C. 2018); Pulphus v. Ayers, 249 F.Supp 3d 238 (USDC, D.C. 2017). Plaintiff Leonard Peltier’s 

First Amendment rights as a Native American artist were not infringed when art that he no longer 

owned was removed from LNI’s lobby and put on public display at the Olympia Co-op. 

Here, Plaintiff Leonard Peltier asks this Court to issue a version of a novel holding that 

courts have rejected: that an artist retains a constitutional right to have his or her art displayed 

after the artist has relinquished ownership of the art. Serra, 847 F.2d at 1051; Hoffman at 47; 

Burke, 139 F.3d at 406. Though Leonard Peltier did not sell his paintings, the Fourth Circuit 

recognized that the result is the same if the transfer is an “effective sale.” Burke, 139 F.3d at 406. 

Here, Leonard Peltier gave his paintings to the ILPDC and relinquished his ownership rights to 

the paintings as he admits in his discovery responses. Tomisser Decl. Ex. A at 8-12.  

The ILPDC agreed to loan the paintings to LNI as part of its celebration honoring Native 

American heritage and culture. Plaintiff Leonard Peltier admitted in discovery that he did not 

own the art and had no involvement with discussions about displaying his art as part of LNI’s 

Native American Celebration. Id. This Court should reject the invitation to adopt a rule 

establishing that an artist has First Amendment rights over the display of his or her art even after 

the art is sold or given to some third party. Further, any rights of an artist to control the display 

of his or her art are necessarily contractual rights, not First Amendment rights of the artist.  

The free speech of an artist lies in their ability to create their art and transfer their art by 

gift or sale. It is not the right to forever control how their art is displayed after they have 

relinquished the art to its new owner. And here, Leonard Peltier’s claim is even more attenuated. 
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He seeks to control how a government agency displays art that was loaned to that agency by the 

ILPDC whom he gifted the art to. 

V. CONCLUSION 

An artist relinquishes his First Amendment rights to the art he or she creates when 

ownership of the art is sold or otherwise transferred to a third party. This Court should dismiss 

Leonard Peltier’s First Amendment claim.  

DATED this 16th day of September, 2020 
 
ROBERT W. FERGUSON 
Attorney General 
 
 
/s/ Rene D. Tomisser  
RENE D. TOMISSER, WSBA #17509 
Senior Counsel 
Attorney for State Defendant 
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DECLARATION OF SERVICE 

I hereby declare that on this day I caused the foregoing document to be electronically 

filed with the Clerk of the Court using the Court’s CM/ECF System which will send notification 

of such filing to all counsel of record. 
 

Lawrence A. Hildes 
Law Offices of Lawrence A. Hildes 
P.O. Box 5405 
Bellingham, WA 98227 
(360) 715-9788 
lhildes@earthlink.net 
Attorney for Plaintiffs 

DATED this 16th day of September, 2020, at Tumwater, Washington. 
 

/s/ Rene D. Tomisser  
RENE D. TOMISSER, WSBA # 17509 
Senior Counsel 
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