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MEMORANDUM IN SUPPORT 

 
INTRODUCTION 

 
 All Defendants have filed long motions to dismiss each listing a plethora of issues.  At 

the same time, they have all either missed or deliberately avoided the real issues in this case.  

Soldier Creek even argues, “But Plaintiffs’ opposition to the Project does not create viable legal 

claims” (Soldier Creek at 1), as if Plaintiffs and the Court are somehow confusing “mere 

opposition” with valid causes of action.  The government defendants argue that Plaintiff is in the 

wrong court and that exclusive jurisdiction is in the Court of Appeals.  They cite string citations 

that establish that the courts of appeals have exclusive jurisdiction over review of certain 

agencies’ decisions and orders. But those claims are not based on the agencies failing to act or, 

more to the point, failing to undertake statutorily required NEPA or ESA processes.  
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Interestingly they ask for a waiver of local rules requiring the filing of the agency record. Is that 

because there is no record because the agencies did nothing?   

It is the Government’s responsibility, with its trillions of dollars of resources, to present 

material evidence in its defense that it properly satisfied the statutory requirements in this matter.  

It is Plaintiffs’ position that the Court should take judicial notice of the absence, even of the 

Government’s request for leave in order to avoid highlighting the fact that a null set would have 

resulted from a LCvR 7(n) response, as proof that nothing was done by the Government 

regarding their National Environmental Policy Act (hereinafter “NEPA”) and Endangered 

Species Act (hereinafter “ESA”) responsibilities.  In the alternative, Plaintiffs hereby object to 

the requested waiver under LCvR 7(n).  Plaintiffs do, however, note that the Government finally 

admits in its pleading that a check-the-box categorical exclusion from NEPA was granted to 

Nextera without any of the analysis and processes required by law and internal policy, and that 

was very clearly laid out in Plaintiffs’ claims against the Department of Transportation’s Federal 

Aviation Administration (FAA).1   

On the other hand, the Nextera defendants argue there is no personal jurisdiction, but they 

fail to address the obvious reason Plaintiffs claim there is personal jurisdiction. While Plaintiffs 

could not have been clearer, their previous briefing referred to the longarm statute for 

jurisdiction (“doing business”).  Clearly, D.C.Code § 13-422, dealing with general jurisdiction, 

requires the Defendant to be incorporated under D.C. law or have D.C. as its “principal place of 

																																																								
1See the Government’s almost hidden admission in its Motion to Dismiss, ECF No. 36, footnote 1, page 8 that a 
check-the-box CATEX was granted to Nextera by the FAA in complete contravention of their internal guidelines as 
thoroughly described in Plaintiffs’ Amended Complaint at pp. 22-37.  Plaintiffs believe that given the Government’s 
reluctance and effort to obscure the lack of any adequate NEPA and ESA processes in this case in the form of hiding 
behind a bluff request for a LCvR 7(n) waiver that an inference should be given that a legally deficient record exists 
for the purpose of denying Defendants’ motion.  In the alternative that the Court will not apply such a negative 
inference and deny the Motion to Dismiss, Plaintiffs hereby object to the Government’s motion to waive LCvR 7(n) 
requirements at this stage.	
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business” and that is not present here nor was it plead.  What is present in this case is 

Defendants’ combined presence, influence, and business activities related to the selling of clean 

electricity and associated carbon credits, generated elsewhere in the private electricity market 

like Nemaha County, Kansas among other places, into the District of Columbia.  Further, the 

electricity market revenue generated in D.C. also allowed it to build a nuisance in Kansas and 

elsewhere, while they, their partner in the scheme Westar Energy, and federal agencies utterly 

failed to observe permitting and other statutorily required processes that Plaintiffs have a right, 

and private right of action, to demand be undertaken. It is all combined into the same transaction 

or occurrence. 

While Plaintiffs acknowledge this approach is not textbook simple for Defendants, it is 

nonetheless completely valid and legitimate and, importantly, not based on the Nextera 

Defendants mere presence in Washington.  It is based on how that presence effects this case. We 

live in an era of unprecedented and highly controversial corporate influence on government. As 

such, allowing Nextera to influence the executive branch in Washington certainly impacts 

Plaintiffs’ right to petition for the checks and balances of judicial review by an Article III judge 

with a lifetime appointment, not influenced by the revolving door of administrative politics. That 

is why the founding fathers provided so carefully for checks and balances. 

 With that said, Plaintiffs will address the issues individually in subsequent sections. 

Plaintiffs incorporate by reference their Show Cause Response, ECF No. 32, as if set forth herein 

in its entirety.   

OVERALL STANDARD OF REVIEW FOR MOTIONS TO DISMISS 

To succeed on a motion to dismiss under either Fed R. Civ P. Rule 12(b)(1) or 12(b)(6), 

“the court must treat the complaint’s factual allegations as true . . . and must grant plaintiff the 
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benefit of all inferences that can be derived from the facts alleged.” Citizens for Responsibility & 

Ethics in Wash. v. Pruitt, 319 F. Supp. 3d 252, 256 (D.D.C. 2018).  “The pleading rules are not 

meant to impose a great burden upon a plaintiff...” Id. 

It is further held that for Plaintiffs to survive they are “not required to plead facts 

sufficient to prove [their] allegations; rather, the complaint need only contain ‘a short and plain 

statement of the claim showing that the pleader is entitled to relief.’” Covad Commc’ns. Co. v. 

Bell Atl. Corp., 398 F.3d 666, 671 (D.C. Cir. 2005) (quoting Fed. R. Civ. P. 8(a)).  Most 

critically, Covad makes clear that the “issue presented...is not whether a plaintiff will ultimately 

prevail but whether a claimant is entitled to offer evidence to support the claims.” Covad, 398 

F.3d at 671.  

To survive a Rule 12(b)(1) motion, Plaintiffs are simply required to “state a plausible 

claim that they have suffered an injury in fact fairly traceable to the actions of the defendant that 

is likely to be redressed by a favorable decision on the merits.” Doe v. Trump, 275 F. Supp. 3d 

167, 192 (D.D.C. 2017) (quoting Food & Water Watch, Inc. v. Vilsack, 808 F.3d 905, 913 (D.C. 

Cir. 2015)).  To satisfy the pleading requirements of standing, again, the factual assertions in the 

Complaint must be held in the light most favorable to Plaintiff and as true and it “must . . . [be] 

assume[d] that on the merits the plaintiffs would be successful in their claims.”  Schintzler v. 

U.S., 761 F.3d 33, 40 (D.C. Cir. 2014) (quoting Parker v. District of Columbia, 478 F.3d 370, 

377 (D.C. Cir. 2007)); Warth v. Seldin, 422 U.S. 490, 501 (1975).   

While Plaintiffs have the burden of proof in a Motion to Dismiss under 12(b)(1), the 

Court still must “assume the truth of all material factual allegations in the complaint and construe 

the complaint liberally, granting plaintiff the benefit of all inferences that can be derived from 
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the facts alleged.” Am. Nat. Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011).2 

A 12(b)(6) Motion simply tests the notice pleading sufficiency of the complaint and only 

requires “‘a short and plain statement of the claim showing that the pleader is entitled to relief.’” 

Gregorio v. Hoover, 238 F. Supp. 3d 37, 44-45 (D.D.C. 2017) (quoting Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 555 (2007)).  Similarly, it “must contain sufficient factual matter, 

accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009).  In deciding, the Court must treat the factual allegations as relating to and 

supporting the minimally sufficient facts required to maintain the claim.  Lujan v. Nat’l Wildlife 

Fed., 497 U.S. 871, 889 (1990).  

A plaintiff establishes standing by showing: (1) he has suffered an injury-in-fact that is 

(a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical; (2) 

the injury is fairly traceable to the challenged action of the defendant; and (3) it is likely, as 

opposed to merely speculative, that the injury will be redressed by a favorable decision.  Friends 

of the Earth v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180–81 (2013).   

SUBJECT MATTER JURISDICTION UNDER THE APA 

 The starting place for determining jurisdiction under the Administrative Procedure Act 

(hereinafter “APA”) is the plain meaning of the applicable statutes. The APA’s 5 U.S. 

Code § 702 states regarding the right to review:  

“A person suffering legal wrong because of agency action, or adversely affected or 
aggrieved by agency action within the meaning of a relevant statute, is entitled to 
judicial review thereof. An action in a court of the United States seeking relief other than 
money damages and stating a claim that an agency or an officer or employee thereof 
acted or failed to act in an official capacity or under color of legal authority shall not be 
dismissed nor relief therein be denied on the ground that it is against the United States or 

																																																								
2	It is also important to state that a Motion to Dismiss pursuant to 12(b)(1) does not morph into a motion for 
summary judgment with its res judicata implications since Plaintiffs will have not have had the benefit of further 
litigation aspects like discovery. See Caesar v. U.S., 258 F. Supp. 2d 1, 2-3 (D.D.C. 2003).	
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that the United States is an indispensable party. The United States may be named as a 
defendant in any such action, and a judgment or decree may be entered against the 
United States. …” (emphasis added). 
 

The definitions section, 5 U.S. Code § 551 states:  

“For the purpose of this subchapter— 
… (13) “agency action” includes the whole or a part of 
an agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or 
failure to act;”(emphasis added). 
 

Regarding the scope of review, the statutory scheme provides in 5 U.S. Code § 706: 
 

“To the extent necessary to decision and when presented, the reviewing court shall decide 
all relevant questions of law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of an agency action. The reviewing 
court shall— (1) compel agency action unlawfully withheld or unreasonably 
delayed;” (emphasis added). 

 
 As such this statute clearly provides for judicial review when agencies sit by and ignore 

mandatory duties, such as NEPA or ESA, allowing environmentally harmful major constructions 

to proceed.  This is especially an important section today with all of the corporate influence over 

politics. While an Article III judge cannot decide what an agency can or cannot do, except for 

abusing its discretion, judges with lifetime appointment allow a check on agency politics. 

 Defendants do not so much dispute the applicability of the APA by its terms, they claim 

the exclusive jurisdiction lies with the courts of appeals. A comparison of the APA to those 

review statutes give an answer by the statutes’ plain language.  The Government begins with 

FERC. Its own memorandum states at 10:  

 
“The Federal Power Act provides:  

Any party. . . aggrieved by an order issued by the Commission. . . may obtain a 
review of such order in the United States court of appeals for any circuit wherein 
the licensee or public utility to which the order relates is located or has its 
principal place of business, or in the United States Court of Appeals for the 
District of Columbia . . .Upon the filing of such petition such court shall have 
jurisdiction, which upon the filing of the record with it shall be exclusive, to 
affirm, modify, or set aside such order in whole or in part.  
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See 16 U.S.C. § 825l(b).” 
 

Here there is no order and there may not even be a record of a process related to NEPA 

responsibilities that FERC undertook short of issuing an order. Not only do the courts of appeals 

not have exclusive jurisdiction to review FERC inaction related to NEPA responsibilities under 

the statutory language absent a mixed case with Federal Power Act issues, they have no 

jurisdiction at all outside the confines of a substantive order or decision within FERC’s Federal 

Power Act jurisdiction.  It would be the equivalent of the Government arguing that a claim that 

FERC employees failed to undertake required competitive bidding procedures on an IT Support 

contract under Federal Acquisition Regulations (FAR) must only be decided in the courts of 

appeals even though it had no separate intertwined Federal Power Act claim that would form part 

of the same case or controversy under Article III. See Frederick v. Hillyer, 82 F.Supp.3d 435, 

443 (D.D.C. 2015) (Chutkan J.).  Defendants are mistaken.  Plaintiffs are not obviously 

challenging the substance of the FERC interconnection decision.  Thy challenge the lack of 

NEPA and ESA required processes. 

 Moving on to the FAA, at 12, the Government’s memorandum states: “As with FERC, 

Congress similarly vested the courts of appeals with exclusive jurisdiction to review actions by 

the FAA under the Federal Aviation Act. See 49 U.S.C. § 46110 (“Section 46110”).” While 

Plaintiffs are not bringing a challenge of a substantive order or decision under the Federal 

Aviation Act, it is nonetheless appropriate to review the plain language of Section 46110. It 

states: 

 “(a) Except for an order related to a foreign air carrier subject to disapproval by 
the President under section 41307 or 41509(f) of this title, a person disclosing a 
substantial interest in an order issued by the Secretary of Transportation (or the 
Administrator of the Transportation Security Administration with respect to security 
duties and powers designated to be carried out by the Administrator of the Transportation 
Security Administration or the Administrator of the Federal Aviation Administration 
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with respect to aviation duties and powers designated to be carried out by the 
Administrator of the Federal Aviation Administration) in whole or in part under this part, 
part B, or subsection (l) or (s) [1] of section 114 may apply for review of the order by 
filing a petition for review in the United States Court of Appeals for the District of 
Columbia Circuit or in the court of appeals of the United States for the circuit in which 
the person resides or has its principal place of business. The petition must be filed not 
later than 60 days after the order is issued. The court may allow the petition to be filed 
after the 60th day only if there are reasonable grounds for not filing by the 60th day.” 
 

Again, the statute conspicuously fails to provide for Court of Appeals review of agency action 

withheld, especially withheld under NEPA or ESA. Again, the only jurisdiction for review of an 

agency looking the other way and failing entirely to do a NEPA review is the district court.  Here 

there was an agency decision that may have facilitated the commencement of certain 

construction but the substance of that order is not the problem. Plaintiffs seek review of the 

agency’s complete failure, pursuant to a claim under the APA, to do its duties under NEPA, as 

well as, separate claims under the ESA, not the Federal Aviation Act. 

 The Government makes another argument at 14 that helps put this case in perspective. It 

states: 

 “In Environmental Defense Fund, the D.C. Circuit considered whether a 
challenge to a FIFRA registration order based on alleged violations of NEPA could 
proceed in district court simultaneously with a FIFRA petition for review pending in the 
D.C. Circuit. Although NEPA appeared to authorize the district court proceeding, the 
D.C. Circuit noted that “[w]hen the Congress required that courts of appeals exercise 
exclusive jurisdiction over petitions to review a FIFRA order, it was to insure speedy 
resolution of the validity of EPA determinations.” Envtl. Def. Fund, 485 F.2d at 783. The 
court reasoned that this policy would be defeated if FIFRA orders were to be litigated 
in several proceedings. It is clear, the court found, “that issues concerning NEPA 
statements can be developed in full before the administrative agency, without need for 
separate factual development in district court.” Id. The court held that all issues related 
to the validity of the FIFRA order—including questions pertaining to NEPA—must be 
resolved solely in the court of appeals. (emphasis added). 
 
Again, it is not clear why the Government raises this red herring.  Plaintiffs have not 

brought a FIFRA case, nor is there any substantive order under the Federal Aviation Act that is 

combined with their APA/NEPA claims in this case that would otherwise make this irrelevant 
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case citation relevant.  This is not a mixed case.  It is an APA case with jurisdiction unmistakably 

founded in this District Court. 

Even assuming arguendo that it was necessary to bring these actions in the court of 

appeals, it would result in the Government having Plaintiffs file multiple actions in the Court of 

Appeals that would risk separate determinations on NEPA as to each agency. Then they want 

this case dismissed until it has been 60 days since Plaintiffs have complied with the notice 

requirements of the Endangered Species Act (see Governments Memorandum at 15-17) so they 

can then file yet another action in this court to review that arm of the multiple agency failure to 

consult. 

 The truth is that the APA fits perfectly with a NEPA process failure action. First, the 

plain language of all the statutes show that cases over failures to act, or to follow NEPA 

processes, are under the APA, while appeals are from orders entered under various substantive 

enacting statutes like the Federal Power Act or Federal Aviation Act that are unrelated to 

Plaintiffs’ claims. Moreover, the consultation is not intended just for each agency to determine 

what to do itself, and appealing its order does not accomplish the statutory intent. For instance, 

the consultation may have no influence on an FAA no-hazard determination, but something the 

FAA might have discovered may be a big problem effecting endangered species for the other 

consulted agencies like the Fish and Wildlife Service (hereinafter “FWS”).  This policy intent to 

alert and gain the early involvement and “hard look” of expert agencies like FWS in these 

projects having potentially significant impact on the human environment is clearly contemplated: 

“The statutory clause "major Federal actions significantly affecting the quality of the human 
environment" is to be construed by agencies with a view to the overall, cumulative impact of the 
action proposed (and of further ac- tions contemplated). Such actions may be localized in their 
impact, but if there is potential that the environment may be significantly affected, the state- 
ment is to be prepared. Proposed actions, the environmental impact of which is likely to be 
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highly controversial, should be covered in all cases. In consid- ering what constitutes major 
action significantly affecting the environment, agencies should bear in mind that the effect of 
many Federal decisions about a project or complex of projects can be individually limited but 
cumulatively considerable. CEQ Guidelines, § 5(b), 36 Fed. Reg. 7724 (1971).” 

Secondly, evidence is taken in district courts, not courts of appeals. It would likely 

require evidence to determine the absence of consultation under NEPA. That is not better taken 

in several separate agencies; the district court can make the whole record and determine which 

agencies, if any, consulted and order the necessary NEPA or ESA processes to take place. 

Certainly, determining that a consultation was never done does not require the legal acumen of a 

panel of U.S. Court of Appeals judges.  Congress clearly intended the district courts to make a 

single record and accomplish this task. The Court of Appeals in this circuit has found that 

Congress may have review in district courts when evidence may be taken. Aktieselskabet Af 21. 

November 2001 v. Fame Jeans, 525 F.3d 8 (D.C. Cir. 2008). 

Finally, the best way to hide improper influence on an agency is if that agency fails to act 

altogether. That way there is no record to reveal actions that should have been taken by an 

agency and its knowledge of those actions. It is easier to “bury” the political favor of inaction 

because there is no record.  But a full record could be developed in a district court; and that was 

likely an additional consideration for Congress to provide that agency inaction should be 

reviewed under the APA in a trial court. Id. 

RIPENESS AND STANDING 

The government and Soldier Creek attack the case as unripe for adjudication and lack of 

standing, somehow believing there is no case or controversy to invoke the judicial power of the 

United States.  If this case were any riper it would be rotten; several wind towers started going 

up just days before this case was filed.  Now Nextera Defendants are at some advanced stage of 

construction. Plaintiffs were acutely aware of Nat’l Parks Conservation Ass’n v. Semonite, 916 
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F.3d 1075 (D.C. Cir. 2019).  In that case the Court found environmental violations at trial but 

chose to not require removal of the disputed wind tower project after trial because of the expense 

in constructing them and the waste in taking them down. In this case, Soldier Creek, in opposing 

a temporary restraining order, stated: ”To date, Soldier Creek Wind has invested more than $325 

million in the Project, and expects to have invested nearly $400 million in the development and 

construction of the Project by the time it is completed later this year.” (Response Motion for 

Temporary Restraining Order, Doc. 23 at 5). They on one hand say the case is too late, but on the 

other hand that damage is not “imminent.”  If Plaintiffs did not act when they did, they would 

likely be stuck with an awe-inspiring nuisance towering from all directions over their back yards 

and an unjust Catch-22 of waiting until the allegedly “unripe” harm and damage was, for all 

intents and purposes, past the point of no return given the precedent of Nat’l Parks Conservation 

Ass’n v. Semonite.3 Id.  In fact, Defendant Soldier Creek at 7-8 aptly describe it by quoting the 

complaint. Then they argue the damage is: “speculative” and may not ever occur. Do they really 

expect the court to believe they would expend over $325 million dollars on a wind farm then not 

use it.  Similarly, do they really expect the court to believe they would expend that amount on a 

clean energy producing project but have done no planning with no intention to ever connect to 

the national power grid or sell it, or its carbon credits, to environmentally conscious customers in 

the D.C. private electricity market like their website and SEC filings say they do?4  Yet that is 

what they are asking this Court to believe that they may or may not at this point actually turn the 

																																																								
3 Clearly the Nextera Defendants are counting on this same calculus. 
4 See Plaintiffs’ Response to Show Cause Order at pages 9 and 11, ECF No. 32: “Again, as described below in their 
multiple Securities and Exchange Commission (hereinafter “SEC”) filings, Defendant NEER, independent of its 
controlled agent subsidiaries, is engaged in supplying and servicing its subsidiary’s “clean energy” into the 
wholesale markets in this forum.” http://otp.investis.com/clients/us/Nextera_energy_inc/SEC/sec-
show.aspx?Type=page&FilingId=13234910-20007-95520&CIK=0000753308&Index=11100  at p. 11; See also 
http://www.Nexteraenergyresources.com/what-we-do/energy-marketing/recs.html  
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things on and, even if they do, Nextera and/or partner Defendant Westar may or may not ever 

transport through their power lines or use them by going for FERC interconnect permission.  

When a big powerful corporation spends over $325 million, the likelihood of use is just 

slightly less than the chance the sun will come up tomorrow.  Thus, the risk of harm in this case 

by both Nextera and Westar is near absolute and thus, satisfies the pleading requirements at this 

early stage of litigation. While Defendant Nextera cites Spokeo as bolstering its argument, it 

actually supports Plaintiffs’.  Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016).  As the majority 

found in its conclusion in Spokeo, both a risk of harm and a threat of harm are sufficient in both 

particularity and concreteness to state a valid claim.  Id.  

“This does not mean, however, that the risk of real harm cannot satisfy the requirement of 
concreteness. See, e.g., Clapper v. Amnesty Int’l USA, 568 U. S. ____. For example, the 
law has long permitted recovery by certain tort victims even if their harms may be 
difficult to prove or measure. See, e.g.,Restatement (First) of Torts §§569 (libel), 570 
(slander per se) (1938). Just as the common law permitted suit in such instances, the 
violation of a procedural right granted by statute can be sufficient in some circumstances 
to constitute injury in fact. In other words, a plaintiff in such a case need not allege 
any additional harm beyond the one Congress has identified...” Id. (quoting and Valley 
Forge Christian College v. Americans United For Separation of Church and State, 454 
U.S. 464 at 472 (1982) (“standing requires that the plaintiff “ ‘personally has suffered 
some actual or threatened injury’”) (emphasis added).   

Therefore, it is sufficient, like Plaintiffs have plead, to allege “threatened injury” or the “risk of 

injury” as the case may be to satisfy the Article III standing requirement.  Id.  More than that, 

Congress certainly would not expect potentially damaged parties to sit idly by when an early 

determination that further review was necessary could prevent monumental waste. 

It is also important to point out the elephant in the room that nullifies all of Nextera’s 

arguments about harm in that the Amended Complaint states that the mere presence of hundreds 

of towering, intrusive, unnatural Washington Monument size structures arrayed in a 360 degree 

arc around their homesteads, is in itself a massive and blighting nuisance upon them and their 
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residences and properties regardless of whether they are currently operating or not.  Given the 

late stage of construction that blighting harm is already upon Plaintiffs and the putative class 

now.  There is no speculation involved.  It will only become worse, more complex and urgent 

when the compounding aspects of helicopter-like thumping, interrogation cell strobe flashes, and 

shadow flicker, among other separate nuisances, commence with actual electrical generation and 

operations. 

 Defendant Soldier Creek also invokes a standing issue that seems to be in-vogue for large 

law firms since Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016). It claims Plaintiffs have not 

suffered a “concrete injury” to create a controversy. This is an attempt to enjoin a threatened 

nuisance and address the current nuisance that is already upon Plaintiffs and the putative class. If 

this is not a case or controversy, the Kansas and Federal Courts have devoted likely thousands of 

hours deciding these so-called non-controversies. In Vickridge First & Second Addition 

Homeowners Ass’n, Inc. v. Catholic Diocese of Wichita, 510 P.2d 1296, 212 Kan. 348 (Kan. 

1973) the court struggled with the scope of an injunction against activities on some parochial 

high school sports fields. The fields had not even been built but the injunction was entered.  That 

is because courts have enjoined threatened nuisances for probably centuries. The federal courts 

have dealt with enjoining threatened nuisances even recognizing a theory of federal nuisance. 

The cited cases below go back to the U.S. Supreme Court in 1881. See, California Tahoe 

Regional Planning Agency v. Jennings, 594 F.2d 181 (9th Cir. 1979), Hazlett v. Marland Refining 

Co., 30 F.2d 808 (8th Cir. 1929), Michigan v. United States Army Corps of Eng’rs, 73 ERC 1353, 

667 F.3d 765 (7th Cir. 2011), St Louis v. Knapp Company, 104 U.S. 658, 26 L.Ed. 883 (1881), 

State of Georgia v. Tennessee Copper Company, 206 U.S. 230, 27 S.Ct. 618, 51 L.Ed. 1038, 11 

Ann.Cas. 488 (1907).  Further research at a good law library would likely find this ubiquitous 
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use of the courts to resolve real disputes with Kings Bench and Queen’s bench cites or in 

Blackstone’s Commentaries. Yet Nextera Defendants now want this court to believe that this 

case is not the type of dispute the founding fathers contemplated in forming Article III.  Defense 

counsel likely would not say there was no concrete injury if this wind farm were towering over 

their neighborhoods. This “defense” shows how defendants are grasping for any technical 

defense they can find or think they have found in an effort to buy justice through overwhelming 

law firm resources.  Plaintiffs also take this opportunity to renew their yet pending motion for 

preliminary injunction to halt further construction and operation on the project until these matters 

are fully adjudicated, especially considering the prescriptive injunction in Vickridge and the case 

against a smaller Nextera project in Florida district court, Kohmetscher 1:19-cv-80281-DMM. 

ARMY CORPS OF ENGINEERS 

The Government makes several passing references to the Army Corps of Engineers 

(hereinafter “USACE”) in its Motion to Dismiss, ECF No. 36 at 16.  While they do seek 

dismissal of the ESA claims against USACE, they do not address whether the pleading already 

included in paragraph 53 of the Amended Complaint about consultation with environmental 

experts at different federal agencies also satisfies a failure to comply with NEPA.  Plaintiffs 

argue that it did fairly put the Government on notice that a NEPA claim is also at issue.  

Nonetheless, given several extraordinary developments in caselaw, including in the D.C. Circuit 

over the last week, amending that portion of the complaint would surely come within the 

permissive amending standards of supplemental pleadings of facts and material developments 

that become known after filing of a pleading under Fed R. Civ P. 15.5  Fed R. Civ P. 15(d) even 

																																																								
5 Armstrong v. Bush, 807 F. Supp. 816, 818-19 (D.D.C. 1992) states that Fed. R Civ. P Rule 15 “has been liberally 
construed to allow amendments.” 
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states regarding supplementation that the “court may permit supplementation even though the 

original pleading is defective in stating a claim or defense.”   

Plaintiffs believe the contents of paragraph 53 of the Amended Complaint is minimally 

sufficient to satisfy the pleading requirements for a separate NEPA claim despite the title of that 

section but strongly believe, in the alternative, that leave to amend should certainly be freely 

given in the event it is not to take into consideration the following major developments material 

to Plaintiffs’ core claims. 

There have been two very recent, and devastating for Defendants, developments in this 

area of law that have seen several sweeping vacatur of USACE permits on projects exponentially 

larger than the one in this case related to USACE’s five-year re-issuances of key nationwide 

permits, to include Nationwide Permit 14 (hereinafter “NWP 14”) at issue in this case.  These 

sweeping vacaturs have been due to, as Plaintiffs have repeatedly plead, USACE’s legally 

deficient NEPA and ESA consultation processes during the five-year reissuance effort in 2017.  

The reissuance process was supposed to satisfy various legal compliance aspects of the five year 

nationwide permitting program.  But the 2017 reissuance effort took shortcuts by relying on past 

NEPA and ESA consultations instead of repeating and updating the consultations during the 

2017 cycle.  The Courts ruled that, as a result, NWP 12 and NWP 14, were fatally flawed and not 

compliant with NEPA/ESA and ordered them immediately vacated as to defendants.   

Plaintiffs have made the same allegations against those invalid NEPA and ESA 

consultations and processes underlying USACE’s 2017 reissuances related to permits granted to 

Nextera on the Soldier Creek Wind project.  While in Northern Plains Resource Council v. U.S. 

Army Corps of Engineers, No. 20-35412, D.C. No. 4:19-cv-00044-BMM (MT Dist. Ct.), the 

Court vacated Nationwide Permit 12 due to legally deficient 2017 reissuance procedures, the 
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dirty little secret is that every single one of USACE’s 2017 nationwide permit reissuances 

followed the exact same pattern and substantive process and were carried out by the same 

individuals who made up the USACE internal reissuance committee having responsibility for all 

five-year reissuances of nationwide permits.  It was no surprise to Plaintiffs then that Judge 

Boasburg of this District Court soon after Northern Plains made a similar finding of deficiency 

in vacating NWP 14 in Standing Rock Sioux v. Army Corps of Engineers, C.A. No. 16-1534 

(D.D.C.).  What is especially compelling, however, is that the D.C. Circuit, on August 5, 2020, 

upheld that finding of invalidity of NWP 14 that is also at issue in this case.  

Plaintiffs respectfully ask the Court to take Judicial Notice of the findings of fact and law 

in those cases related to this case’s NWP 14, especially the D.C. Circuit opinion,6 to also hold 

the issuance of the two NWP 14’s to Nextera in this case to be invalid and defective ab initio. 

See Exhibit A.  While the D.C. Circuit did allow for partial relief concerning oil flow through the 

pipeline until further briefing is had, it unmistakably upheld the district court concerning the 

underlying vacatur of the NWP 14s by denying the pipeline companies’ effort to overturn it by 

stating the companies had “failed to make a strong showing of success on their claims” that the 

district judge had erred in his decision to vacate the NWP 14s in the case. See D.C. Circuit Order 

at Footnote 5, page 2. 

As such, the two USACE NWP 14s issued to Nextera for the Soldier Creek Wind LLC 

project are based on fatally flawed and legally deficient NEPA/ESA processes and should be 

vacated in this case and Plaintiffs’ yet pending request for a preliminary injunction should be 

granted to halt any further construction or operation of the Soldier Creek Wind LLC project until 

the NWP 14 issues are fully adjudicated.   

																																																								
6 https://earthjustice.org/sites/default/files/files/dc-cir-decision.pdf  
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While that case did temporarily suspend the injunction against oil flow operations, this 

case is yet only in the construction phase.  While the Nextera Defendants would squeal, it is 

legally justified particularly in light of the manner in which Defendants have conspired to 

circumvent and run rough shod over this rural Kansas community concerning these critically 

important federal protections in law.  Even now, Nextera continues to pour hundreds of millions 

into expediting the erection of this mammoth and intrusive nuisance while they stare down 

Government oversight personnel, the local residents of Nemaha County, Kansas, and even this 

Court, or anyone who would dare hint at the idea that the $400 million in blighting towers they 

continue to prematurely rush into place all over Nemaha County, Kansas’ southern landscape 

might possibly be ordered stopped or removed. 

The Solider Creek Wind LLC project is not operational and nothing even close to the 

massive oil supply disruption issues at play in Standing Rock are even remotely similar in this 

case.  Plaintiffs believe that if the pipeline had not already been operational, the court of appeals 

in Standing Rock would have almost certainly denied the appeal out of hand and would have 

allowed the full injunction halting further construction and operations to have stood. 

SIXTY DAY NOTICE ON ENDANGERED SPECIES ACT 

 The Government objects to Plaintiffs invoking the waiver provision of the citizen suit 60-

day notice provision of the ESA found at 16 U.S.C. 1536(m).  Defendants merely argue that it is 

misapplied with little other explanation.  Plaintiffs, however, have plainly stated a valid basis for 

such waiver in the Amended Complaint at paras. 57-58.  While Plaintiffs believe the language of 

the statute can be read to create a duty by the Nextera Defendants to seek a permit because they 

“had reason to believe” their project would pose a threat of harm to endangered species or their 

habitat, per 16 U.S.C. 1536(a)(3), Plaintiffs did give the Department of Interior requisite notice 
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more than 60 days ago by way of two letters attached as Exhibits B and C that are compliant 

with the citizen suit notice requirements at 16 U.S.C. 1536(g)(2).  Plaintiffs will move for joinder 

of the Department of Interior after the Court rules on the Motions to Dismiss in light of the 

Court’s more efficient and practical ruling concerning Plaintiffs’ most recent Motion to 

Supplement and Amend the Complaint.  Plaintiffs recognize that a more orderly sequencing to 

avoid a moving target is advantageous to all parties and the Court.  Therefore, Plaintiff is only 

raising their intention to move for joinder along with the intention to further provide more 

definitive pleadings by supplementing and amending the complaint, if needed, but awaits the 

Court’s ruling and possible direction of these matters in such rulings.    

In the alternative that the Court does not agree with Plaintiffs concerning the waiver of 

the notice requirement per §1536(a)(3), Plaintiffs understand that the Court may decide to 

dismiss the other two ESA consultation claims against FAA and USACE without prejudice 

unless Defendants waive the defense.  It would simply require Plaintiffs to simply refile a 

separate case which will waste time and resources, but if they insist on the defense, it is one 

possible way to proceed, if perhaps, not the most consistent with judicial economy. 

THE NUISANCE PLEADING 

 As Plaintiffs previously noted, Kansas law allows injunctions to stop threatened 

nuisances, even when they are not yet built. Vickridge First & Second Addition Homeowners 

Ass’n, Inc. v. Catholic Diocese of Wichita, 510 P.2d 1296, 212 Kan. 348 (Kan. 1973). Defendant 

also argues that Plaintiffs failed to plead that the nuisance was intended.  In this Circuit, the 

Court of Appeals has made it clear that notice pleading is still alive and that pled facts are 

entitled to all reasonable inferences. Moreover, Defendant Soldier Creek’s memorandum makes 

it clear that intent follows the common law rule that the Defendant must only “act in such a way 
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as to make it ‘substantially certain’ that damage will follow.” (Soldier Creek Memo. At 23).  

Defendant Soldier Creek, at 26-27 aptly quote Plaintiffs’ complaint that describes the horrible 

consequences to persons living close to these towers. Paragraph 19 of the complaint states: 

“Nextera, realizing the devastation to populated environments like 
Corning, Kansas, first sought out “leases” by deliberately concealing the devastation it 
knew these towers caused to the environment and the living space of the ranchers and 
farmers, many of whom had lived on their properties for generations. Plaintiff 
Stallbaumer wisely rejected Nextera’s ‘lease’ and contract offers, realizing the extent of 
the harm this would cause.” 

 If that paragraph were not true, and Defendants know it, why would they pay money for 

“leases?”  Defendant Soldier Creek then states at 21 that: “Plaintiffs have failed to plausibly 

allege an unreasonable interference as a matter of law. Plaintiffs appear to rest their private-

nuisance claim on the ‘current and soon-to-be-completed construction’ of the Project, and 

complain about “the Project’s components, equipment, movement, and effects.” And states 

“Second, regardless of the alleged interference, Plaintiffs have also failed to plead sufficient facts 

to show that they have been substantially harmed by either the Project’s ongoing construction or 

its future operation.”  The amended complaint at paragraph 25 states:  

“The 140 towers with three rotating 260 foot long blades, and their quickflash 
strobe lights firing in sync each few seconds, will present an imposing and intruding 
disturbance and generate significant amounts of noise that will be especially agitating in 
the normal, bird-chirping quiet of rural America. The noises are diverse in nature but 
also continue, often with 24/7 consistency, with deep thumping regularity akin to an 
approaching helicopter that never seems to land or depart the area. The sound can be 
constant for days, depending on the weather, and experienced by residents miles away. 
But is experienced with devastating effects by those living only 2000 feet away, 
approximately only 1/3 of a mile or the equivalent of a few city blocks14, which is all 
that is required by current Nextera and Nemaha County supervisors’ “negotiated” 
agreement for homes that are “non-participants” in Nextera’s “wind farm” soon to stand 
high atop Plaintiffs’ homes. Reports indicate the residents living within several miles of 
these towers suffer damage and harm to their quality of life from adverse health and well 
being from stress, anxiety, and significant sleep disruptions.” 
 
Then, paragraphs 26 and 27 states:  
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“26. For reference, while standing at ground level within this project’s footprint 
in the open prairie of Kansas, the top 1/3 portion of the wind towers at the Flat River 
Wind ‘Farm’ are visible, a distance of more than 25 miles. The Flat River project is a 
similar yet much smaller array of wind towers just over the state line with Nebraska. At 
night from the same ground level vantage point, their synchronous strobe lights, 260 or so 
feet below the ultimate tower height, flash bright and are attention grabbing at over 25 
miles distance. Those towers are smaller in size and smaller in number, 40 compared to 
Nextera’s 140. The Kickapoo Nation Reservation is only four miles away from the line 
of proposed towers along the western edge of the Soldier Creek Wind LLC project. All 
of the 140 proposed towers in Nextera’s project are much closer to the Kickapoo Nation 
Reservation than the distance to the current Nebraska towers with the imposing strobes 
and visibility. Mr. Stallbaumer’s home has as many as 50-60 of these giant strobe light 
and helo-thumping towers within 3 miles in a 360 degree circle around his home. 

 27. Some of the adverse consequences of wind towers include the flickering 
shadow effect from angled sunlight also known as ‘shadow flicker’ causing attention and 
mental fatigue and agitation. Sufferers have complained of severe physical and mental 
effects as a result.” 

Defendant Soldier Creek even recites these facts in its memorandum. (Soldier Creek, 21-22).  

Not only does this satisfy notice pleading, but it is so descriptive as to make the reader actually 

feel uncomfortable thinking about this monstrosity and its unique level of serious discomfort and 

annoyance in their own neighborhood.  

 Then, Defendant argues, “Plaintiffs allege that ‘Defendant Nextera’s actions have caused 

physical discomfort to one of ordinary sensibilities with what they have done so far with the 

Project,’ but they include no further explanation of what ‘physical discomfort’ they have suffered 

or what aspect of the Project has purportedly caused the discomfort.” The Defendant need only 

read paragraphs 25-27 and they will almost feel the discomfort for themselves.  

 If the Defendant believes that Plaintiffs have not plausibly plead particularized damages 

by pleading that Defendant wants to force these monstrosities in the Plaintiffs’ neighborhood, it 

is leaving its common sense at home. This is not some type of moot court competition where a 

prize is awarded to the most artful lawyering. It is a case wherein these powerful corporations 
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want to force ordinary people to live next to these massive intrusions and just accept it – and bear 

the losses themselves to engorge Nextera’s profits. 

Plaintiffs have provided in their Amended Complaint a visceral and effective description 

of not only future, but after construction is so far advanced, current harm sufficient to satisfy 

pleading requirements. 

PERSONAL JURISDICTION OVER THE NEXTERA DEFENDANTS  
AND SOLDIER CREEK 

 
 Plaintiffs have extensively briefed this issue in their response to the Court’s show cause 

order (Doc. 32), incorporated by reference herein in its entirety. Much of this response is that 

response without the benefit of quotation marks.  

 Plaintiffs filed this action to enjoin further action on a wind tower array located in north 

east Kansas. The gravamen of the case, however, was that this massive project dominating the 

landscape was a nuisance and was proceeding without proper government supervision by several 

federal agencies that had statutory responsibilities to protect the public from harm to the human 

environment or to endangered species or their habitat from nuisances, per se in the case of NEPA 

or ESA violations, like this. Plaintiffs prepared their complaint with haste because they alleged 

that the Nexera defendants were building the project quickly so that they would have a waste 

claim on the permanent injunction by having to tear down or not use what they describe as a 

project involving “hundreds of millions of dollars” (Doc. 23, p.10). The First Amended 

Complaint was similarly prepared in haste for the same reasons, hoping to get early relief. In 

neither case did Plaintiffs have the benefit of Defendants’ motions to dismiss so they could know 

the Defendants’ objections. 

 In ruling on the temporary restraining order, the Court found that the Plaintiffs’ complaint 

failed to allege sufficient contacts with the district to support long arm jurisdiction.  Plaintiffs 
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agreed and moved to cure that defect. The Court further ruled, however, that this case fell within 

the “‘government contacts’ exception to the ‘transacting business’ provision of the long-arm 

statute.” (opinion at 4). Plaintiffs disagreed then and disagree still.   

The “government connections exception” either does not apply, or its application here is 

unconstitutional. As the Court will see, the “government connections” exception is based on the 

First Amendment right to petition the government. Applying that to this case deprives Plaintiffs 

of their First Amendment right to petition the government, and no D.C. cases have considered 

that conflict.  Further, Plaintiffs’ Amended Complaint demonstrated a pervasive presence of all 

the Nextera Defendants, and clearly named “Jane Doe Nextera Defendants 1-5” in anticipation of 

this shell game by the Nextera corporate enterprise, see Amended Complaint at caption.  Even 

prior to discovery, Plaintiffs have uncovered extensive Nextera business activity in D.C.  In fact, 

Plaintiffs could now take the information already gleaned to move for joinder and/or substitution 

-- but again will wait for the Court’s ruling on these motions -- for “Jan Doe Nextera” parties 

with Nextera Energy Services District of Columbia LLC and the big fish in the corporate 

enterprise, Nextera Energy Capital Holdings, Inc., given their direct and extensive contacts into 

the District’s electricity market to include facilitating clean energy credit lines of business from 

wind projects like Soldier Creek in Kansas.7  As such, Plaintiffs’ pleadings have anticipated and 

clearly plead pervasive contacts and “doing business” outside the government exceptions context 

in this district, down to likely supplying the electric power to the courthouse where it claims 

requiring them to defend supposedly violates due process.  If anything, it is the other way 

around.   

																																																								
7 See Exhibit D, for additional Nextera official filings with D.C. public utility commission beyond what has already 
been provided in previous pleadings in this case. Please also note the attached email from Nextera discussing grid 
“interconnect” issues with the public utility commission in the same Exhibit D for context of planning and ripeness 
of FERC application only when “operational.” 

Case 1:20-cv-01317-TSC   Document 44   Filed 08/13/20   Page 26 of 38



27	
	

THE “GOVERNMENT CONNECTIONS EXCEPTION” 

The D.C. Circuit Opinions 

 The first serious discussion of the District of Columbia’s “Government Contacts” 

exception, and the first to mention it by name, appears in the 1976 D.C. Court of Appeals 

decision in Envir. Res. Int., Inc. v. Lockwood Greene Engineers, Inc., 355 A.2d 808 (D.C. 1976). 

Although it refers to the 1945 case of Mueller Brass Co. v. Alexander Milburn Co., 152 F.2d 

142, 80 U.S.App.D.C. 274 (D.C. Cir. 1945), Mueller provides little assistance in our analysis 

here. At this point it is worthy to note that this “government contacts” exception has been 

interpreted largely through majority opinions with strong dissents, evidencing limited agreement 

even in that court. The applicable language from Lockwood, sounds like Defendant’s objection. 

It states: 

 “The rationale for the "government contacts" exception to the District of 
Columbia's long-arm statute does not hinge upon the wording of the statute. Rather, it 
finds its source in the unique character of the District as the seat of national government 
and in the correlative need for unfettered access to federal departments and agencies for 
the entire national citizenry. To permit our local courts to assert personal jurisdiction over 
nonresidents whose sole contact with the District consists of dealing with a federal 
instrumentality not only would pose a threat to free public participation in government, 
but also would threaten to convert the District of Columbia into a national judicial 
forum.” Lockwood at 813. 
 

 The next mention of the “government contacts” exception by the D.C. Court of Appeals 

is the two opinions in Rose v. Silver. In the initial decision by a division of that Court, it notes at 

1369: 

 “We have recognized that in enacting the long-arm statute, D.C.Code 1973, § 13-
423, Congress intended to provide District of Columbia courts with in personam 
jurisdiction equivalent in scope to that in effect in the neighboring states of Maryland 
and Virginia. Lockwood Greene, supra at 810; Margoles v. Johns, 157 U.S.App.D.C. 
209, 483 F.2d 1212 (1973); see S.Rep. No. 405, 91st Cong., 1st Sess. 35 (1969); 
H.R.Rep.No. 907, 91st Cong., 2d Sess. 61 (1970). We have acknowledged, too, that 
Maryland and Virginia have interpreted their statutes to permit the exercise of personal 
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jurisdiction over nonresident defendants to the full extent permitted by the due process 
clause of the Fifth and Fourteenth Amendments.” 

 
It then states at 1372-1373: 

 “We must deal, finally, with the question whether appellant, despite being an 
agent transacting business for appellees in the District within the usual meaning of that 
concept, is nevertheless precluded from obtaining jurisdiction over appellees by virtue of 
the "government contacts" principle. That principle deems one not to be transacting 
business in the District of Columbia, or, perhaps more accurately, it exempts one from 
assertions of personal jurisdiction in the District, if the "sole contact with the District 
consists of dealing with a federal instrumentality." Lockwood Greene, supra at813. The 
principle "finds its source in the unique character of the District as the seat of national 
government and in the correlative need for unfettered access to federal departments and 
agencies for the entire national citizenry." Id. 
 

Finally, it states at 1373-1374:  
 

 In Lockwood Greene we did recognize that the government contacts principle had 
emerged with a First Amendment as well as due process underpinning. Id. at 813 n. 11. 
We acknowledged, without holding, that MuellerBrass, supra, and succeeding cases had 
a First Amendment gloss in that they protected one's right to petition the government for 
a redress of grievances, without fear of the threat of suit if their contacts were limited to  
asserting that constitutional right. Lockwood Greene, supra at 813 n. 11. After reviewing 
the development of the government contacts principle, we conclude that the First 
Amendment provides the only principled basis for exempting a foreign defendant from 
suit in the District of Columbia, when its contacts are covered by the long-arm statute and 
are sufficient to withstand a traditional due process attack. Whereas historically the 
government contacts principle was a way of articulating a limitation on the "doing 
business" provision of the long-arm statute, having both due process and First 
Amendment roots, it is clear to us that amendment of the long-arm statute to provide for a 
"transacting any business" standard, while not erasing the government contacts principle, 
Lockwood Greene, supra at 813, has shifted its premise solely to the First Amendment.” 
 

 Later, the Appellee moved for a hearing by the Court en banc. The motion was denied 

but the various opinions in Rose v. Silver, 398 A.2d 787 (D.C. 1979) denying rehearing served to 

highlight the disagreement between the judges of the D.C. Court of Appeals on this unique 

“government connections” theory.  Several of the differing opinions argued that the divisional 

opinion could not override the prior en banc opinion in Lockwood Greene. It is with that 
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confusing background from the hotly divided D.C. Court of appeals that we consider the federal 

cases applying the same longarm statute in federal cases. 

Federal Opinions 

 The most significant federal opinion dealing with the “government connections” 

exception to long arm jurisdiction is Naartex Consulting Corp. v. Watt, 722 F.2d 779, 232 

U.S.App.D.C. 293 (D.C. Cir. 1983). Naartex aptly states at 786: 

 “Environmental Research International, Inc. v. Lockwood Greene Engineers, Inc.,  
A.2d 808, 813 (D.C.1976). That holding would certainly preclude personal jurisdiction 
over American Natural Resources and Michigan Wisconsin Pipeline in this case. Two 
years later, however, a panel of the same court appeared to limit the "government 
contacts" exception to activities implicating first amendment rights. See Rose v. Silver, 
394 A.2d 1368, 1373-74 (D.C.1978). In denying rehearing en banc in the Rose case, the 
full court failed to explain or reconcile the apparent conflict with the Environmental 
Research opinion, one judge finding none, and two other judges calling for the explicit 
rejection of the panel opinion in Rose. See Rose v. Silver, 398 A.2d 787 (D.C.1979). 
Since that time, the court has failed to clarify any possible conflict. Inasmuch as the 
denial of rehearing is evidence that no irreconcilable tension exists between the en banc 
opinion and a subsequent panel opinion, and considering that a panel of the District of 
Columbia Court of Appeals "is prohibited from issuing an opinion which conflicts 
materially with a prior decision of [the full] court as this may be done only by the court 
sitting en banc," Rose v. Silver, 398 A.2d 787, 787 (D.C.1979) (denying petition for 
rehearing) (citing M.A.P. v. Ryan, 285 A.2d 310 (D.C.1971)), if it were necessary to 
determine what law controls today in the District of Columbia, we would still be 
hesitant to conclude that the clear holding against governmental contacts as a basis for 
personal jurisdiction in Environmental Research no longer controls. See Bernhardt v. 
Polygraphic Co. of America, 350 U.S. 198, 204-05, 76 S.Ct. 273, 276-77, 100 L.Ed. 199 
(1956); id. at 209-12, 76 S.Ct. at 279-81 (Frankfurter, J., concurring).” 
 

The Court went on, however, to state that resolving “any tension” between Lockwood Greene 

and Rose was not necessary, because the case before it could be resolved without confronting the 

issue. As such, Naartex is not authoritative in the instant case. 

 Plaintiffs apologize for this tedious list of decisions and extensive quotations from cases, 

but it is important for the Court to understand that the parameters of this “governmental 

contacts” exception are hotly debated in the D.C. Courts and that they are anything but a theory 
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with well defined guidelines. With that background, Plaintiff will interject a significant concern 

in applying this exception, that being the competing First Amendment right for Plaintiffs to 

petition the government in a case that clearly has other factors weighing in favor of jurisdiction. 

PLAINTIFFS’ RIGHT TO PETITION 

 Just as the First Amendment right to petition the government applies to the Nextera 

Defendants lobbying and influencing the government, it applies to Plaintiffs filing lawsuits to 

challenge the rulings of those same agencies of the government. Be&K Constr. Co. v. Nlrb, 536 

U.S. 516 (S.Ct., 2002). None of the cases citing the “government connections” exception account 

for the Plaintiffs’ First Amendment rights.  

 The Court’s initial opinion was based on plaintiffs’ rushed initial recitation of 

jurisdictional allegations in the initial complaint that did not put forth sufficient facts to invoke 

personal jurisdiction. However, they moved to amend, the Court granted leave, and the Amended 

Complaint was filed. As the amended pleading notes, the Defendants not only have a presence in 

D.C. but they have a big presence as a leading retail and wholesale supplier of energy and clean 

energy credits. Also, the amended complaint alleges that the Nextera array of subsidiaries are all 

simply controlled by Nextera Energy at a location they refer to as “Corporate Governance” in 

Florida. For instance, the Kansas Secretary of State, concerning Defendant Soldier Creek states: 

“Current Mailing Address: Attn Corp Gov - 700 Universe Blvd., Juno Beach, FL 33408” 

 It must be remembered that the ordinary standard for personal jurisdiction is based on the 

due process clause. It is not that complicated. The Supreme Court’s famous pronouncement from 

International Shoe Co v. State of Washington, Office of Unemployment Compensation and 

Placement, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95, 161 A.L.R. 1057 (1945) states at 316: 

“[D]ue process requires only that in order to subject a defendant to a judgment in personam, if he 
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be not present within the territory of the forum, he have certain minimum contacts with it such 

that the maintenance of the suit does not offend 'traditional notions of fair play and 

substantial justice.'” (emphasis added)(see Soldier Creek response, (Doc. 23, p.24).  By any 

assessment, Nextera’s maintenance of the suit in D.C. cannot come close to tripping that low bar. 

 Plaintiffs have made these allegations clear in the Amended Complaint.  They are 

concentrated over several pages in paras. 11a through 11k and include a host of direct contacts 

and business transactions, to include being a leading retail electricity company, in this District.  

Moreover, this case is strongly related to Nextera’s activities in the District because they target 

and market the clean energy and “credits” produced outside of the District, like Kansas’ Soldier 

Creek Wind LLC project, directly into D.C.’s wholesale and retail electricity market.   

 So Nextera argues that it can do all of this activity in D.C. and with this presence be in a 

position to heavily influence agency policy in D.C. yet it is supposedly unfair to consider these 

contacts as granting jurisdiction because their activities are always protected petitioning of the 

Government.  But when Plaintiffs, relying on legitimate separation of powers principles, petition 

the U.S. District Court to review the bad agency decisions Nextera influenced and conspired to 

circumvent, it is somehow now unfair for Plaintiffs to petition the Government’s courts in this 

venue for review of those same decisions and order Nextera to stop work pending review. 

Moreover, there is a high likelihood that any improper influence on the Executive branch by 

Nextera took place in this district and the witnesses, documents and applicable computers are 

located there easily within this Court’s subpoena power. 

SUBJECT MATTER JURISDICTION OVER NEXTERA DEFENDANTS 

 As currently plead, jurisdiction over Nextera requires supplemental jurisdiction to the 

federal defendant jurisdiction pursuant to the U.S. being a party. If those are dismissed, however, 
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Plaintiffs can amend to state diversity jurisdiction. Defendant Soldier Creek argues that even if 

supplemental jurisdiction can be exercised, this Court should decline jurisdiction if the federal 

motions are granted. Soldier Creek correctly states at 11-12: 

“Section 1367(c) provides, however, that “district courts may decline to exercise 
supplemental jurisdiction over a claim under subsection (a) if--  
(1) the claim raises a novel or complex issue of State law, 
(2) the claim substantially predominates over the claim or claims over which the district 
court has original jurisdiction,  
(3) the district court has dismissed all claims over which it has original jurisdiction, or  
(4) [] exceptional circumstances … [provide] other compelling reasons for declining 
jurisdiction.” (emphasis theirs). 
 

Plaintiffs have raised several important constitutional and related jurisdictional issues over 

District of Columbia jurisdiction.  They challenge any theory that allows Nextera to set up shop 

in D.C. to cozy up to government regulators and, of course, sell wholesale and retail electricity to 

consumers, but then prohibits Plaintiffs from asserting judicial review over the inaction of those 

D.C. regulators when they sit by and allow Nextera to put environmentally toxic nuisances next 

to their properties in Kansas.  This is an important issue for the D.C. Circuit and possibly the 

U.S. Supreme Court. But if those motions were granted, then the case were tried in D.C. and an 

injunction entered, there would be no need for the agencies to take a “hard look” at a project 

Nextera has been ordered by a United States District Court to not build. In fact, it would moot 

the jurisdictional issues.  

 Moreover, this is a nuisance case. Kansas Courts regularly look to the Restatement of 

Torts for the well-established law of nuisance. See, Williams v. Amoco Production Co., 241 Kan. 

102, 734 P.2d 1113 (Kan. 1987)(cited extensively in Soldier Creek’s Memorandum at 20-22), 

Culwell v. Abbott Const. Co., Inc., 506 P.2d 1191, 211 Kan. 359 (Kan. 1973), Sandifer Motors, 

Inc. v. City of Roeland Park, 6 Kan.App.2d 308, 628 P.2d 239 (Kan. App. 1981). Rather than 

being novel, if there ever were a basic tort case easy to analyze by a general legal education, and 
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not requiring even consultation with a Kansas lawyer or judge, it is this one. Congress 

determines the jurisdiction of the federal courts. In fact, until Carnegie–Mellon Univ. v. Cohill, 

484 U.S. 343, 108 S.Ct. 614, 98 L.Ed.2d 720 (1988), again cited by Soldier Creek, there was a 

circuit split as to whether a properly plead case with a supplemental state claim could ever be 

remanded on dismissal of the federal claim. This one should remain in this District Court even in 

the unlikely event the federal defendants are dismissed. 

GOVERNMENT INDIAN RIGHTS ARGUMENTS UNPERSUASIVE 

The thrust of the Government’s argument attempting to dismiss Plaintiff 

Mattwaosheshe’s claims under the Indian Religious Freedom Act and Chapter 5 of Title 25 

U.S.C. is that these are discretionary decisions of the U.S. Department of Justice and, thus, 

within the purview of Government officials to contemplate and decide with one exception.  

Buried in their pleading and recitation of caselaw is, effectively, an admission that Section 174 

of Title 25 U.S.C. has no such caselaw similar to that cited in the other Sections.  Section 174 

makes clear an Executive Branch responsibility to protect Indians “which [were] removed upon 

an exchange of territory under authority of the act of May 28, 1830” from all disturbances and 

interruptions by “any person” in their new lands:  

25 U.S.C. § 174, “The President is authorized to exercise general superintendence and 
care over any tribe or nation which was removed upon an exchange of territory under 
authority of the act of May 28, 1830...and to cause such tribe or nation to be protected, at 
their new residence, against all interruption or disturbance from any 
... person or persons whatever.” 

As described in the Amended Complaint, the Kickapoo Tribe was removed from land in 

western Missouri and settled on their current reservation lands pursuant to a treaty with the 

United States in 1831 and based on the authority cited.  See Amended Complaint at paras. 60-65.  

Coupled with the fact that this overwhelming and intrusive wind tower project may interfere with 
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and do harm to significant religious and heritage wildlife of this Tribe, the Government has a 

statutory duty to step in to protect members of the Kickapoo in situations like this. 

Furthermore, it hardly seems a defense for the Government to argue discretionary powers 

when what has transpired is also an abuse of discretion since there is again, no record that the 

Government even considered doing the right thing in this case and, after some articulable, 

rationale basis, then decided against it.  Similar to the other claims, their effort to avoid 

producing the non-existent “record” under a waiver a LCvR 7(n) should be applied as an 

admission of no record at all, meaning they did not even undertake the slightest legitimate 

discretionary decision-making process even though they, meaning the U.S. Department of 

Justice, was given notice of these issues well before the filing of this suit at the same time that 

the U.S. Department of Interior received the notice and request to intercede under authority of 

the ESA. 

Likewise, the Government’s arguments that an analysis of Section 185 of Title 25 

somehow should result in a dismissal of Mr. Mattwoasheshe’s claims is a misdirection.  The 

Government, again, invents a claim that is not being made by the Plaintiff.  They argue that the 

statutory duty clearly imposed on the Government in these provision of law does not apply to 

“all [property] title problems” that might arise on an Indian reservation.  Well, that is one thing 

on which Plaintiff agrees with the Government.  The only problem with their argument is that it 

is completely irrelevant to the legal issues at play and cannot be relied upon by the Court in any 

way that would somehow justify a dismissal primarily because Plaintiff has not brought a “title 

problem” claim.  The imposing nuisance that is interfering with and blighting the Kickapoo lands 

will affect the entire Kickapoo reservation and Kickapoo people like Mr. Mattwaosheshe and the 
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putative class he represents as a whole.  It has nothing to do with the “parcel” and “title” issues 

cited by the Government. 

For the foregoing reasons, the Government’s motion to dismiss themselves and their 

statutory responsibilities from this case should be denied. 

DEFENDANT WESTAR ENERGY/EVERGY SHOULD NOT BE DISMISSED 

Defendant Westar Energy/Evergy argues that Plaintiffs have failed to adequately plead 

personal jurisdiction against them in the Amended Complaint citing BNSF Ry. Co. v. Tyrrell, 137 

S. Ct. 1549, 1559 (2017).  Westar cites this case that dealt with Montana state court jurisdictional 

issues and that was decided, not based on federal court personal jurisdiction grounds, but on 

appeal from the Montana Supreme Court, to argue that even though BNSF had a significant 

number of employees in Montana along with miles of railroad infrastructure, the Montana state 

court system did not have personal jurisdiction over defendant when plaintiffs were also not 

residents of Montana.  See Westar/Evergy Memorandum in Support of Motion to Dismiss, ECF 

No. 40-1, at 3.  Unlike this case, BNSF was the sole defendant in that case and there were no 

other defendant parties with whom they shared common facts and occurrences that so combined 

as to make it the same case and controversy that should be adjudicated in the same case. 

Defendant Westar also cites a more applicable case, Shatsky v. Palestine Liberation Org., 

955 F.3d 1016, 1036 (D.C. Cir. 2020), that stands for the holding that “when the cause of action 

at issue arises out of or relates to the defendant’s  activities in the State” specific jurisdiction is 

found.  Id.  Plaintiffs have plead in the Amended Complaint that Westar/Evergy is a cooperating 

partner with the Nextera Defendants in this actionable scheme to circumvent federal statutory 

duties and responsibilities and to transport into interstate commerce the ill-gotten proceeds from 

their unlawful conduct, namely Nemaha County, Kansas based clean energy and related credits.  
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As such, Westar/Evergy, Plaintiffs have alleged, conspired with Nextera Defendants to facilitate 

a portion of the scheme to transport the “clean energy” and the selling of carbon and clean 

energy credits outside of Kansas and eventually into the District of Columbia.  There is no doubt, 

Westar/Evergy and Nextera have already together prepared and planned extensively over the 

issue of FERC regulatory applications and requirements, such as permission to interconnect to 

the national grid in the coming weeks.  See also email at Exhibit D regarding waiting until 

“operational” to apply for licenses.  Given the complex nature of how the electricity wholesale 

and retail markets work, Nextera needed a way to transport, store, and interconnect the huge 

amount of generated electricity -- made possible from proceeds from D.C. and the circumvention 

of the federal oversight scheme among D.C. based federal agencies – from the 140 wind towers 

in Kansas.  Westar/Evergy was a willing partner in this illicit scheme and, as evidence, engaged 

in arguably extortive practices to intimidate and cow a vocal and leading opponent of the Soldier 

Creek Wind LLC project who had been actively voting for a three-mile tower exclusion zone as 

an elected member of the Corning, Kansas City Council prior to being recruited for hire by 

Westar/Evergy with a “dream job” only to be threatened with firing six months later if the city 

councilman did not immediately take down his opposition Facebook page and “have no further 

opinion” on the topic going forward.  See Amended Complaint at paras. 29-34. 

These are surely ugly allegations but believed to be a very accurate account of 

Westar/Evergy’s conduct as part of the overall Nextera Defendants’ scheme in this case.  Their 

actions were part and parcel of conduct in cooperation with Nextera that derived some revenue 

and means to carry it out from D.C. and also are ultimately facilitating the targeting and 

marketing of the “clean energy” and “credits” from this Kansas project into the District. 
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As such, Westar/Evergy should not be released from this case.  Further, any technical 

defects can be cured but the basic pleading is, Plaintiffs believe, sufficient to withstand the 

motion to dismiss that should be denied.  Ibid. 

CLASS ACTION ALLEGATIONS 

Plaintiffs have plead class action allegations in compliance with both the Fed. R Civ. P 

23 and LCvR 23.1.  As explained previously, the Complaint in this case was hastily put together 

under the gun given the sudden and rapid commencement of tower construction in Nemaha 

County, Kansas.  The initial complaint was filed within days of those first towers being erected.  

While the basic adequacy of the class allegations and pleading is intact, Plaintiffs would 

welcome the opportunity, if the Court deems it appropriate, to further refine and supplement the 

exact language of the class allegations, which Plaintiffs strongly believe are both warranted and 

necessary in this action. 

NEGLIGENCE 

Plaintiffs did not address Soldier Creek’s motion to dismiss the negligence claim. 

Plaintiffs acknowledge, at this time, that they cannot allege the type of damage a separate cause 

of action for negligence requires, although it is a valid theory in the alternative.  But the 

underlying claims are more accurately addressed as a nuisance claim. Nonetheless, negligence 

can be a factor in evaluating a nuisance and negligence type damages could arise later. As such, 

the separate claim may now be dismissed, but it should be without prejudice, so Defendants 

cannot improperly try to apply claim preclusion if such damage arises in the future. This is 

especially concerning considering the Defendants” pervasive use of every conceivable theory in 

these motions, hoping something will stick. 
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CONCLUSION 

 For the foregoing reasons, Defendants’ Motions to Dismiss should be denied.  In 

the alternative, Plaintiffs should be allowed to cure any defects and to supplement or amend the 

complaint as needed. 

 Dated: August 13, 2020     Respectfully submitted, 
 
        __/s/Blair Drazic_______________ 

Blair Drazic, Esq. (CO No.39879) 
Grand Junction, Colorado 
Counsel for Plaintiffs and the 
Putative Class 
Pro Hac Vice (970) 623-1193 
 
/s/ James Renne_______________ 

 James Renne, Esq.  (No. 460235) 
4201 Wilson Blvd., Ste. 110521 
Arlington, VA 22203 
Counsel for Plaintiff/Putative Class 
jrenne@rennelaw.com 
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