
   

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
JEREMY MATTWAOSHSHE, et al., 
 

 Plaintiffs,  
 
v. 
  
UNITED STATES OF AMERICA, et al., 
 

Federal Defendants, 
 
and 
 
NEXTERA ENERGY, INC., et al., 
  

Defendants. 
 

)
)
)
)
)
)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
Civil Action No. 1:20-cv-01317-TSC 
 
 
 
 

  
MEMORANDUM IN SUPPORT OF DEFENDANT SOLDIER CREEK WIND, LLC’S 

MOTION TO DISMISS OR, IN THE ALTERNATIVE, MOTION TO STRIKE  
______________________________ 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 1 of 39



   

i 
 

 
TABLE OF CONTENTS 

 
INTRODUCTION .......................................................................................................................... 1 

BACKGROUND ............................................................................................................................ 3 

LEGAL STANDARD ..................................................................................................................... 5 

ARGUMENT .................................................................................................................................. 6 

I. Plaintiffs’ Tort Claims Fail Both Because They Are Not Justiciable And For Lack 
Of Subject-Matter Jurisdiction. ........................................................................................... 6 

A. Plaintiffs Lack Standing To Bring Their State-Law Tort Claims, And They 
Are Not Ripe In Any Event. ................................................................................... 6 

i. Plaintiffs Have Failed To Plead A Concrete Injury. ................................... 6 

ii. Plaintiffs’ Claims Are Unripe. .................................................................. 10 

B. Plaintiffs’ Tort Claims Should Be Dismissed For Lack of Subject-Matter 
Jurisdiction. ........................................................................................................... 11 

II. Plaintiffs’ Negligence Claim Should Be Dismissed. ........................................................ 13 

A. Plaintiffs Failed To Satisfy Federal Pleading Requirements. ............................... 13 

B. Plaintiffs Have Not Plausibly Alleged That Soldier Creek Wind Owed 
Them Any Duty. ................................................................................................... 16 

C. Plaintiffs Have Not Plausibly Alleged That Soldier Creek Wind Failed To 
Exercise Reasonable Care. .................................................................................... 18 

III. Plaintiffs’ Nuisance Claim Should Be Dismissed. ........................................................... 20 

A. Plaintiffs Have Failed To Satisfy Federal Pleading Requirements. ...................... 20 

B. Plaintiffs Have Failed To Allege That Soldier Creek Wind Intended A 
Nuisance. ............................................................................................................... 22 

C. Plaintiffs Have Not Plausibly Alleged A Substantial And Unreasonable 
Interference. .......................................................................................................... 24 

D. Plaintiffs Failed To Allege A Nuisance Claim Under K.S.A. § 3-702. ................ 28 

IV. Plaintiffs’ Class Allegations Should Be Dismissed Or Struck. ........................................ 29 

CONCLUSION ............................................................................................................................. 31 

 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 2 of 39



   

ii 
 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

143rd St. Inv’rs, LLC v. Bd. of Cty. Comm’rs of Johnson Cty., 
259 P.3d 644 (Kan. 2011) ........................................................................................................28 

Abbott Labs. v. Gardner,  
387 U.S. 136 (1967) ...........................................................................................................10, 11 

Abdul-Baaqiy v. Fed. Nat’l Mortg. Ass’n, 
149 F. Supp. 3d 1 (D.D.C. 2015) .............................................................................................30 

Alcoa Power Generating Inc. v. FERC, 
643 F.3d 963 (D.C. Cir. 2011) .................................................................................................10 

Am. Petroleum Inst. v. E.P.A., 
683 F.3d 382 (D.C. Cir. 2012) .................................................................................................10 

Anderson v. Holder, 
647 F.3d 1165 (D.C. Cir. 2011) ...............................................................................................12 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) ...................................................................................................5, 6, 14, 27 

Bell Atl. Corp. v. Twombly, 
550 U.S. 544 (2007) .......................................................................................................5, 14, 22 

Burdette v. Vigindustries, Inc., 
No. 10-1083-JAR, 2012 WL 405621 (D. Kan. Feb. 8, 2012) ...........................................25, 26 

Carnegie–Mellon Univ. v. Cohill, 
484 U.S. 343 (1988) ...........................................................................................................12, 13 

Clapper v. Amnesty Int’l USA, 
568 U.S. 398 (2013) ...............................................................................................................8, 9 

Cook v. Rockwell Int’l Corp.,  
618 F.3d 1127 (10th Cir. 2010) ...............................................................................................27 

Culwell v. Abbott Constr. Co., Inc., 
506 P.2d 1191 (Kan. 1973) ......................................................................................................26 

Endeley v. United States Dep’t of Def., 
268 F. Supp. 3d 166 (D.D.C. 2017) .........................................................................................10 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 3 of 39



   

iii 

Exxon Mobil Corp. v. FERC, 
501 F.3d 204 (D.C. Cir. 2007) ...........................................................................................10, 11 

Floyd v. PNC Mortg., 
216 F. Supp. 3d 63 (D.D.C. 2016) ...........................................................................................12 

Frederick v. Hillyer, 
82 F. Supp. 3d 435 (D.D.C. 2015) .....................................................................................11, 12 

Freeman v. Blue Ridge Paper Prods., Inc., 
529 F. App’x 719 (6th Cir. 2013) ............................................................................................27 

Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 
528 U.S. 167 (2000) ...................................................................................................................6 

Gen. Tel. Co. of Sw. v. Falcon, 
457 U.S. 147 (1982) .................................................................................................................30 

Hofstetter v. George M. Myers, Inc., 
228 P.2d 522 (Kan. 1951) ..................................................................................................25, 26 

Hollingsworth v. Perry, 
570 U.S. 693 (2013) ...................................................................................................................6 

Kimberlin v. City of Topeka, 
710 P.2d 682 (Kan. 1985) ........................................................................................................28 

Kokkonen v. Guardian Life Ins. Co. of Am., 
511 U.S. 375 (1994) ...................................................................................................................5 

Kyle v. Bedlion, 
177 F. Supp. 3d 380 (D.D.C. 2016) .........................................................................................12 

Lujan v. Defenders of Wildlife, 
504 U.S. 555 (1992) .......................................................................................................6, 7, 8, 9 

Manley v. Hallbauer, 
423 P.3d 480 (Kan. 2018) ..................................................................................................17, 19 

N. Nat. Gas Co. v. L.D. Drilling, Inc., 
697 F.3d 1259 (10th Cir. 2012) .........................................................................................24, 25 

Nat’l Treasury Emps. Union v. United States, 
101 F.3d 1423 (D.C. Cir. 1996) .................................................................................................5 

OMI Holdings, Inc. v. Howell, 
918 P.2d 1274 (Kan. 1996) ......................................................................................................17 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 4 of 39



   

iv 

Patton Boggs LLP v. Chevron Corp., 
683 F.3d 397 (D.C. Cir. 2012) .................................................................................................15 

Psychas v. Dist. Dep’t of Transp.,  
No. CV 18-0081 (ABJ), 2019 WL 4644503 (D.D.C. Sept. 24, 2019), appeal 
filed Case No. 19-7159 (D.C. Cir. Dec. 11, 2019) ...................................................................10 

Reardon for Estate of Parsons v. King, 
452 P.3d 849 (Kan. 2019) ........................................................................................................14 

Roe v. Doe, 
401 F. Supp. 3d 159 (D.D.C. 2019) .........................................................................................15 

Rollins v. Wackenhut Servs., Inc., 
703 F.3d 122 (D.C. Cir. 2012) .................................................................................................16 

Sanders v. Apple Inc., 
672 F. Supp. 2d 978 (N.D. Cal. 2009) .....................................................................................30 

Sandifer Motors, Inc. v. City of Roeland Park, 
628 P.2d 239 (Kan. Ct. App. 1981), review denied, 230 Kan. 819 (1981) ........................23, 24 

Sheldon v. Vermonty, 
31 F. Supp. 2d 1287 (D. Kan. 1998) ........................................................................................20 

Smith v. Kansas Gas Serv. Co., 
169 P.3d 1052 (Kan. 2007) ......................................................................................................28 

South ex rel. South v. McCarter, 
119 P.3d 1 (Kan. 2005) ............................................................................................................16 

Spokeo, Inc. v. Robins, 
136 S. Ct. 1540 (2016) ...........................................................................................................6, 8 

St. David’s Episcopal Church v. Westboro Baptist Church, Inc., 
921 P.2d 821 (Kan. Ct. App. 1996) .........................................................................................25 

Steel Co. v. Citizens for Better Environment, 
523 U.S. 83 (1998) .....................................................................................................................7 

Steinert v. Winn Grp., Inc., 
83 F. Supp. 2d 1234 (D. Kan. 2000) ........................................................................................17 

Susan B. Anthony List v. Driehaus, 
573 U.S. 149 (2014) ...................................................................................................................7 

Texas v. United States, 
523 U.S. 296 (1998) ...........................................................................................................10, 11 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 5 of 39



   

v 

Trudeau v. FTC, 
456 F.3d 178 (D.C. Cir. 2006) .................................................................................................15 

Turpin v. Ray, 
319 F. Supp. 3d 191 (D.D.C. 2018) .........................................................................................12 

United Mine Workers of Am. v. Gibbs, 
383 U.S. 715 (1966) .................................................................................................................12 

United Proteins, Inc. v. Farmland Indus., Inc., 
915 P.2d 80 (Kan. 1996) ....................................................................................................23, 24 

Warth v. Seldin, 
422 U.S. 490 (1975) ...................................................................................................................7 

Weckhorst v. Kan. State Univ., 
241 F. Supp. 3d 1154 (D. Kan. 2017), aff’d sub nom., Farmer v. Kansas State 
Univ., 918 F.3d 1094 (10th Cir. 2019) .....................................................................................17 

Whitmore v. Ark., 
495 U.S. 149 (1990) ...................................................................................................................8 

Wilding v. DNC Servs. Corp., 
941 F.3d 1116 (11th Cir. 2019), cert. denied 2020 WL 2814788 (S. Ct. June 1, 
2020) ..........................................................................................................................................6 

Williams v. Amoco Prod. Co., 
734 P.2d 1113 (Kan. 1987) ..........................................................................................21, 22, 24 

Wyo. Outdoor Council v. U.S. Forest Serv., 
165 F.3d 42 (D.C. Cir. 1999) ...................................................................................................10 

Zaidan v. Trump, 
317 F. Supp. 3d 8 (D.D.C. 2018) .............................................................................................10 

Statutes 

16 U.S.C. § 1536 ..............................................................................................................................4 

28 U.S.C. § 1367 ............................................................................................................2, 11, 12, 13 

K.S.A. § 3-307e .............................................................................................................................29 

K.S.A. § 3-701(2).....................................................................................................................28, 29 

K.S.A. § 3-702 .........................................................................................................................28, 29 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 6 of 39



   

vi 

Rules 

Fed. R. Civ. P. 8 ..................................................................................................................... passim 

Fed. R. Civ. P. 12(b) .............................................................................................................. passim 

Fed. R. Civ. P. 12(f) .......................................................................................................................29 

Fed. R. Civ. P. 23(d)(1)(D) ......................................................................................................29, 30 

LCvR 23 ...................................................................................................................................29, 30 

Other Authorities 

Kan. Dep’t of Commerce, “Kansas continues to lead in wind energy” (Apr. 21, 
2020) ........................................................................................................................................18 

S. Bill No. 91 (July 1, 2015) ..........................................................................................................18 

U.S. Const. art. III, §§ 1-2................................................................................................................6 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 7 of 39



   

 

INTRODUCTION 

Plaintiffs have long opposed Defendant Soldier Creek Wind, LLC’s (“Soldier Creek 

Wind”) plan to build a fully approved, clean-energy wind project in Nemaha County, Kansas.  

They objected to the Project’s development to county officials; wrote an editorial in opposition to 

it in the local newspaper; sought preliminary injunctive relief to stop the Project in its tracks (which 

this Court denied); and now, Plaintiffs assert state-law negligence and nuisance claims against 

Soldier Creek Wind, as well as federal claims against federal officials and agencies.  But Plaintiffs’ 

opposition to the Project does not create viable legal claims.  Because the Amended Complaint 

fails as a matter of law for a host of independent reasons, Plaintiffs’ claims against Soldier Creek 

Wind should be dismissed.1   

Plaintiffs’ negligence and nuisance claims against Soldier Creek Wind fail as a matter of 

law.  First, Plaintiffs have not plausibly alleged—and cannot plausibly allege—that Soldier Creek 

Wind owed them a legal duty that is cognizable under Kansas law, and that dooms their negligence 

claim.  And even if a legal duty were present, Plaintiffs have not plausibly alleged that Soldier 

Creek Wind failed to exercise reasonable care with respect to the Project.  Plaintiffs’ nuisance 

claim fares no better, because Plaintiffs cannot plausibly allege that Soldier Creek Wind intended 

a nuisance—i.e., specifically intended to harm Plaintiffs—as required under Kansas law.  And 

again, even if Plaintiffs could plausibly allege the intent requirement, Plaintiffs have not plausibly 

alleged, as a matter of law, that Solider Creek Wind substantially and unreasonably interfered with 

Plaintiffs’ use and enjoyment of the land with respect to the Project at issue here.  Moreover, 

                                                 
1 For simplicity, this brief will refer only to Soldier Creek Wind, but the arguments apply with 
equal force to the other NextEra Defendants.  The NextEra Defendants have filed a separate motion 
to dismiss that incorporates the arguments contained in this Motion, as well as asserts personal-
jurisdiction arguments.  See ECF No. 39. 
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neither the negligence claim nor the nuisance claim contains the kind of plausible factual 

allegations required to satisfy federal pleading requirements; the Amended Complaint is riddled 

with conclusory allegations that fail to satisfy Rule 8. 

The Court need not even reach those arguments, however, because wholly apart from the 

flaws summarized above, the Amended Complaint also suffers from a series of fatal justiciability 

and jurisdiction issues:  lack of Article III standing, ripeness, and subject-matter jurisdiction.  

Plaintiffs have not, and cannot, establish that they have Article III standing or that their claims are 

ripe.  Plaintiffs’ allegations boil down to the claim that the Project, when finished, will cause them 

harm at some point in the future.  But it is well established that such “someday” allegations of 

possible future injury do not establish injury in fact or ripeness under Article III.  Moreover, even 

if there were no Article III issues here, Plaintiffs’ federal-law claims would still fail.  As the Federal 

Defendants point out in their motion to dismiss, Plaintiffs have failed to establish subject-matter 

jurisdiction for any of the federal statutes cited in the Amended Complaint.  Because the only 

jurisdictional basis alleged for the remaining claims—which arise under state tort law—is 

supplemental jurisdiction under 28 U.S.C. § 1367, the Court should decline supplemental 

jurisdiction over the remaining state law claims as well. 

Finally, if this Court were inclined to allow any aspect of the Amended Complaint to 

survive beyond the motion to dismiss stage, the Court should strike Plaintiffs’ class allegations.  

The allegations in the Amended Complaint relate only to one wind project in one state.  Yet 

Plaintiffs seek to represent a putative nationwide class of anyone in the United States that lives 

within three miles of a NextEra wind turbine under construction.  Given the limited scope of the 

allegations, Plaintiffs will never be able to represent such a class here.  Class adjudication is thus 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 9 of 39



   

3 

fundamentally and irreconcilably at odds with the (deficient) allegations on which Plaintiffs base 

their case.  In sum, the Court should dismiss Plaintiffs’ claims against Soldier Creek Wind. 

BACKGROUND 

Defendant Soldier Creek Wind is constructing a renewable wind-energy project (“the 

Project”) in Nemaha County, Kansas.  See Amended Injunctive Relief & Class Action Complaint 

(“Am. Compl.”), ECF No. 32-1 ¶ 1.  The Project is the target of the claims in this action. 

Soldier Creek Wind is building the Project entirely on private property.  See id. ¶¶ 19-20.  

It has reached agreements with Nemaha County to build the Project and has received numerous 

governmental permits for the Project’s construction and ultimate operation.  See, e.g., id. ¶ 25 

(referencing “NextEra and Nemaha County supervisors’ ‘negotiated’ agreement”); ¶ 39 

(discussing the FAA’s “140 separate determinations that the huge collection of 140 towers poses 

‘No Hazard’ related to aviation safety”); ¶ 53 (discussing “two recent permits [the U.S. Army 

Corps of Engineers] issued for the movement [of] NextEra[’s] heavy construction equipment”).  

Soldier Creek Wind has also contracted with Defendant Westar Energy to transport the energy 

generated by the Project to Kansas consumers.  See id. ¶ 7. 

Plaintiffs initiated this action on May 18, 2020.  Plaintiff Justin Stallbaumer is a Kansas 

resident whose home is allegedly located within a few miles of the Project.  Am. Compl. ¶ 8.  

Plaintiff Jeremy Mattwaoshshe is a citizen of the Kickapoo Nation who resides on the Kickapoo 

Reservation that “runs adjacent to the eastern edge” of the Project.  Id. ¶ 9.  Plaintiffs seek 

injunctive and declaratory relief against numerous NextEra entities, Westar Energy, and various 

federal agencies and officials.  Id. ¶¶ 10-12.  Plaintiffs allege that the Project violates certain 

federal statutes as well as Kansas private nuisance and negligence laws.  Id. ¶¶ 35-84.   

Plaintiffs also seek to represent a class of “all persons in the United States who currently 

reside on and lease or own residential property within three miles of a NextEra wind turbine in the 
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final planning and/or construction phase.”  Id. ¶ 71.  Plaintiffs rely on a “closely related claim 

currently being litigated in Florida District Court,” Kohmetscher v. NextEra Energy Resources, 

LLC, Case No. 9:19-cv-80281-RKA (S.D. Fla.), in support of their class allegations.  Id. ¶ 67.  

Plaintiffs do not make specific factual allegations concerning any NextEra project or facility other 

than the Soldier Creek Wind Project in Kansas. 

With respect to their negligence claim, Plaintiffs allege that “NextEra and its subsidiaries 

assumed a duty of care owed to Plaintiffs and the Putative Class when they undertook planning 

and construction of wind towers and/or ‘wind farms’ too close in distance and manner from their 

homes, properties, work places, communities, and frequented locations,” and “NextEra and its 

subsidiaries breached [their] duty of care owed to Plaintiffs and the Putative Class.”  Id. ¶¶ 81-83.  

Plaintiffs allege with respect to their nuisance claim that “NextEra’s current and soon-to-be-

completed construction of the Soldier Creek Wind project presents an imminent, irrevocable 

private nuisance by the Project’s components, equipment, movement, and effects on Plaintiffs and 

the Putative Class’ person and property, due to the proximity to Plaintiffs and the Putative Class’ 

properties.”  Id. ¶ 76.  Plaintiffs also allege that certain federal agencies violated various federal 

statutes in issuing permits for the Project’s construction and operation.  See, e.g., id. ¶¶ 35-51 

(alleging violations of the National Environmental Policy Act); ¶¶ 52-53 (alleging violations of 16 

U.S.C. § 1536); ¶¶ 57-59 (alleging violations of the Endangered Species Act); ¶¶ 60-65 (alleging 

violations of the Indian Religious Freedom Act). 

Plaintiffs moved for a temporary restraining order and a preliminary injunction.  See 

Soldier Creek Wind, LLC’s Resp. in Opp’n to Pls.’ Mot. for TRO/Prelim. Inj. (“Soldier Creek 

Opp’n”), ECF No. 23.  On June 16, 2020, the Court denied Plaintiffs’ motion for a temporary 

restraining order.  Order (“TRO Order”), ECF No. 28, at 3. 
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After the Court denied Plaintiffs’ motion, Plaintiffs requested—and received—leave to file 

an Amended Complaint.  Plaintiffs’ Amended Complaint expanded the jurisdictional allegations 

against the NextEra Defendants, but did not add any new claims or factual allegations in support 

of the existing claims.  See Am. Compl. ¶¶ 10-11.  The Federal Defendants have moved to dismiss 

the Amended Complaint, including all of the federal claims, under Rules 12(b)(1) and 12(b)(6) of 

the Federal Rules of Civil Procedure.  See generally Mem. In Supp. of Fed. Defs.’ Motion to 

Dismiss Am. Compl. (“Fed. Defs.’ Mot.”), ECF No. 36-1.   

LEGAL STANDARD 

To avoid dismissal under Rule 12(b)(1), Plaintiffs must affirmatively establish that the 

Court has subject-matter jurisdiction, as it is “presumed that a cause lies outside [the Court’s] 

limited jurisdiction.”  Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994) 

(citation omitted).  While the Court must accept as true a complaint’s well-pleaded factual 

allegations, it need not accept “bare assertions” that “amount to nothing more than a formulaic 

recitation of the elements” or legal conclusions.  See Ashcroft v. Iqbal, 556 U.S. 662, 698 (2009); 

see also Nat’l Treasury Emps. Union v. United States, 101 F.3d 1423, 1430 (D.C. Cir. 1996).   

To avoid dismissal under Rule 12(b)(6), Plaintiffs must plead sufficient facts to “state a 

claim to relief that is plausible on its face.”  Iqbal, 556 U.S. at 678 (quoting Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007)).  Plaintiffs must also state these facts with enough specificity 

“to raise a right to relief above the speculative level.”  Twombly, 550 U.S. at 555.  Although courts 

generally accept as true a complaint’s well-pleaded allegations, “bare assertions” that “amount to 

nothing more than a formulaic recitation of the elements” are not presumed true.  See Iqbal, 556 

U.S. at 680-81 (quotation omitted).  A complaint “must be dismissed” where it pleads allegations 

that are “not only compatible with, but indeed [are] more likely explained by, lawful” conduct.  Id. 

at 680. 
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ARGUMENT 

I. Plaintiffs’ Tort Claims Fail Both Because They Are Not Justiciable And For Lack Of 
Subject-Matter Jurisdiction. 

A. Plaintiffs Lack Standing To Bring Their State-Law Tort Claims, And They 
Are Not Ripe In Any Event. 

This Court lacks subject-matter jurisdiction over the tort claims because Plaintiffs have not 

alleged, and cannot allege, the facts necessary to establish Article III standing and ripeness.   

i. Plaintiffs Have Failed To Plead A Concrete Injury. 

Article III of the Constitution limits the “judicial Power” of federal courts to hear only 

“[c]ases” or “[c]ontroversies.”  U.S. Const. art. III, §§ 1-2.  Consistent with that critical limitation 

on the power of the federal courts, standing doctrine “functions to ensure … that the scarce 

resources of the federal courts are devoted to those disputes in which the parties have a concrete 

stake.”  Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 191 (2000).  

To that end, plaintiffs seeking to litigate in federal court must prove that they “(1) suffered an 

injury in fact, (2) that is fairly traceable to the challenged conduct of the defendant, and (3) that is 

likely to be redressed by a favorable judicial decision.” Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 

1547 (2016); see Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992) (“The party invoking 

federal jurisdiction bears the burden of establishing these elements.”).2   

All three elements of standing are constitutionally compelled, see id. at 560-61, but the 

injury-in-fact requirement is “[f]irst and foremost” among them, Steel Co. v. Citizens for Better 

Environment, 523 U.S. 83, 103 (1998), as it “helps to ensure that the plaintiff has a ‘personal stake 

                                                 
2  The fact that Plaintiffs assert state-law claims does not change the justiciability analysis.  
“[S]tanding in federal court is a question of federal law, not state law.”  Hollingsworth v. Perry, 
570 U.S. 693, 715 (2013); see also Wilding v. DNC Servs. Corp., 941 F.3d 1116, 1125 (11th Cir. 
2019) (“Article III’s standing requirements apply to state-law claims brought in federal court”), 
cert. denied 2020 WL 2814788 (S. Ct. June 1, 2020). 
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in the outcome of the controversy,’” Susan B. Anthony List v. Driehaus, 573 U.S. 149, 158 (2014) 

(quoting Warth v. Seldin, 422 U.S. 490, 498 (1975)).  Here, Plaintiffs have come nowhere close to 

establishing injury in fact.   

The most the Amended Complaint alleges is that, once completed, the Soldier Creek Wind 

Project will supposedly harm Plaintiffs.  Indeed, alleged potential harms that are off in the future 

(if they will ever happen) are littered throughout the Amended Complaint.  See, e.g., Am. Compl. 

¶ 2 (“NextEra will operate these wind tower turbines near residential communities in a way that 

will cause a nuisance and interfere with property owners’ and lease holders’ use and enjoyment of 

their property.” (emphases added)); id. ¶ 25 (“The 140 towers with three rotating 260 foot long 

blades, and their quick-flash strobe lights firing in sync each few seconds, will present an imposing 

and intruding disturbance and generate significant amounts of noise that will be especially 

agitating in the normal, bird-chirping quiet of rural America.” (emphases added)); id. ¶ 62 

(“[Plaintiff Mattwaoshshe] is especially concerned about the extremely bright strobe lighting that 

will flash bright throughout every night as if it is Times Square New York City rather than the 

calm and natural starlit open plains his people have occupied before Kansas was even a State.” 

(emphasis added)); id. ¶ 63 (Plaintiff Mattwaoshshe’s “residence will be invaded by the massive, 

towering presence of these NextEra towers….” (emphasis added)); id. ¶ 83 (Defendants “will have 

subjected Plaintiffs and the Putative Class and their guests and property to disturbances and 

violations of their rights through such things as strife, anxiety, a[n] ascertainable and obvious break 

of community cohesiveness and trust, serious turmoil, and imminent subjection to a coming wind 

tower incessant noise, vibrations, shadow flicker and strobe lighting, which have caused nausea, 
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headaches, sleep deprivation, vertigo, dizziness, anxiety, and a diminution of property values, 

among other harms.” (emphases added)).3 

These claims fail for a simple reason:  They are nowhere near concrete enough for purposes 

of Article III.  To satisfy the injury-in-fact requirement, an injury must be more than just 

“particularized” (which means that it “must affect the plaintiff in a personal and individual way”).  

Lujan, 504 U.S. at 560 n.1.  It also must be “concrete,” i.e., “it must actually exist.”  Spokeo, 136 

S. Ct. at 1548; see id. at 1549 (“Article III standing requires a concrete injury even in the context 

of a statutory violation.”).  That is not to say, of course, that allegations of future injury are per se 

insufficient.  A “risk of real harm can[] satisfy the requirement of concreteness.”  Id.  But an alleged 

injury “must be concrete in both a qualitative and temporal sense” to satisfy Article III.  Whitmore 

v. Ark., 495 U.S. 149, 155 (1990) (emphasis added).  Thus, when (as here) a plaintiff seeks to sue 

based on an injury that has not yet materialized (as opposed to an injury that has already taken 

place), the alleged injury cannot be “conjectural or hypothetical”; it must be “imminent.”  Spokeo, 

136 S. Ct. at 1548 (quoting Lujan, 504 U.S. at 560).  And “although imminence” is “a somewhat 

elastic concept, it cannot be stretched beyond its purpose, which is to ensure that the alleged injury 

is not too speculative for Article III purposes—that the injury is certainly impending.”  Clapper v. 

Amnesty Int’l USA, 568 U.S. 398, 409 (2013) (emphasis added) (quoting Lujan, 504 U.S. at 564 

n.2).  “Allegations of possible future injury” therefore “do not” and cannot “satisfy the 

requirements of Art[icle] III.”  Whitmore, 495 U.S. at 158 (emphasis added). 

Yet possible future injury is all the Amended Complaint alleges (if that).  Plaintiffs do not, 

and cannot, dispute that the Solider Creek Wind Project is not yet complete and not yet operational.  

                                                 
3 To the extent the Court reads the Amended Complaint to allege a present injury based on the 
Soldier Creek Wind Project, Plaintiffs fail to state a claim upon which relief can be granted.  See 
infra, §§ II-III. 
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In fact, the Amended Complaint references the ongoing construction several times; Plaintiffs even 

complain about the speed with which the Project is proceeding.  See, e.g., Am. Compl. ¶¶ 3, 23, 

61.  The prospect that completion of the Project might someday cause Plaintiffs harm in an 

undefined and as-yet-unknowable way is a classic example of a “conjectural or hypothetical” 

injury that is insufficient under Article III.  See Lujan, 504 U.S. at 560. 

Clapper makes that crystal clear.  There, the Supreme Court went out of its way to hold 

not only that future injury must be “certainly impending” to satisfy Article III, 568 U.S. at 401, 

409-14, but also to make clear that even an “objectively reasonable likelihood” of future injury is 

not enough, as that does not make an injury imminent.  Id. at 410 (emphasis added).  And nothing 

in the Amended Complaint establishes a plausible basis to believe that there is even an objectively 

reasonable likelihood that the Project, once completed, will cause Plaintiffs any sort of cognizable 

harm.  Even under Plaintiffs’ theory of the case, the actual nuisance at issue (the Project’s alleged 

interference with Plaintiffs’ use and enjoyment of the land) and the alleged breach of the 

(nonexistent) duty giving rise to Defendants’ negligence (the completion of the Project) have not 

happened yet.  So not only have Plaintiffs’ causes of action not accrued, but their purported injuries 

have not occurred, and may never actually occur.   

This requirement is legal, but it also has real-world practical import.  Only once the Project 

is complete can Plaintiffs determine if the operation actually causes the harms they allege will 

certainly occur.  If that comes to pass—and Soldier Creek Wind does not believe it will—Plaintiffs 

can then attempt to articulate the harm they suffer and Soldier Creek Wind can respond 

appropriately.  But the law, for good reason, requires injury in fact before a federal lawsuit can 

proceed. 
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In short, Plaintiffs allege only “speculative or possible future injur[ies],” which are 

insufficient to establish the requisite Article III standing to sue.  Zaidan v. Trump, 317 F. Supp. 3d 

8, 18 (D.D.C. 2018).  Plaintiffs’ allegations about the potential future harms that the Project may 

one day cause them do not constitute concrete injury as a matter of law. 

ii. Plaintiffs’ Claims Are Unripe. 

Nor are Plaintiffs’ claims ripe for review.  The ripeness doctrine excludes “claims seeking 

relief for future injuries that are hypothetical and speculative” from being heard in federal court.  

Endeley v. United States Dep’t of Def., 268 F. Supp. 3d 166, 175-76 (D.D.C. 2017); see also Wyo. 

Outdoor Council v. U.S. Forest Serv., 165 F.3d 42, 48 (D.C. Cir. 1999).  In particular, a claim “is 

not ripe for adjudication if it rests upon contingent future events that may not occur as anticipated, 

or indeed may not occur at all.”  Texas v. United States, 523 U.S. 296, 300 (1998); see also Alcoa 

Power Generating Inc. v. FERC, 643 F.3d 963, 967 (D.C. Cir. 2011) (“[A] claim may be unripe 

where if we do not decide the claim now, we may never need to.” (citation omitted)).  The ripeness 

doctrine therefore “prevent[s] the courts, through avoidance of premature adjudication, from 

entangling themselves in abstract disagreements,” Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 

(1967), abrogated on other grounds by Califano v. Sanders, 430 U.S. 99 (1977), and thereby 

“ensures that Article III courts make decisions only when they have to, and then, only once,” Am. 

Petroleum Inst. v. E.P.A., 683 F.3d 382, 387 (D.C. Cir. 2012).  Because ripeness (like standing) is 

a fundamental component of subject-matter jurisdiction, if a plaintiff’s claims are not ripe, the 

Court must decline to exercise jurisdiction.  See Exxon Mobil Corp. v. FERC, 501 F.3d 204, 208 

(D.C. Cir. 2007); Psychas v. Dist. Dep’t of Transp., No. CV 18-0081 (ABJ), 2019 WL 4644503, 

at *5 (D.D.C. Sept. 24, 2019), appeal filed Case No. 19-7159 (D.C. Cir. Dec. 11, 2019). 

For essentially the same reasons that Plaintiffs lack standing, Plaintiffs’ claims are unripe.  

Plaintiffs cite no concrete injuries that have allegedly occurred as a result of any completed wind 
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turbines, and the prospective injuries they allege regarding the Project, once complete, may never 

occur.  Instead, Plaintiffs base their injury allegations on speculative claims about what might 

happen once the Project is finished.  See, e.g., Am. Compl. ¶ 25 (“Reports indicate the residents 

living within several miles of these towers suffer damage and harm to their quality of life from 

adverse health and well being from stress, anxiety, and significant sleep disruptions.”).  Those 

allegations are insufficiently ripe to be adjudicated by this Court, see Texas, 523 U.S. at 300, and 

this Court lacks jurisdiction over such abstract claims, see Abbott Laboratories, 387 U.S. at 148-

49; Exxon Mobil, 501 F.3d at 208.  Consequently, the Court should dismiss Plaintiffs’ prospective 

negligence and nuisance claims under Article III.    

B. Plaintiffs’ Tort Claims Should Be Dismissed For Lack of Subject-Matter 
Jurisdiction. 

If this Court grants the Federal Defendants’ motion to dismiss—which Soldier Creek Wind 

hereby adopts in its entirety—it should also dismiss Plaintiffs’ tort claims against Soldier Creek 

Wind for lack of subject-matter jurisdiction under 28 U.S.C. § 1367(c). 4  As this Court has 

previously explained, section 1367(a) provides supplemental, or pendant, jurisdiction over claims 

that are “so related to claims in the action within such original jurisdiction that they form part of 

the same case or controversy under Article III” of the Constitution.  28 U.S.C. § 1367(a); see also 

Frederick v. Hillyer, 82 F. Supp. 3d 435, 443 (D.D.C. 2015) (Chutkan, J.).  Section 1367(c) 

provides, however, that “district courts may decline to exercise supplemental jurisdiction over a 

claim under subsection (a) if-- 

(1) the claim raises a novel or complex issue of State law,  

                                                 
4 To the extent that Plaintiffs attempt to assert federal causes of action against Soldier Creek Wind, 
the claims should be dismissed as to Soldier Creek Wind for the same reasons stated in the Federal 
Defendants’ motion and because Plaintiffs have not alleged sufficient facts to satisfy federal 
pleading standards.  See Fed. Defs.’ Mot., ECF No. 36-1 at 7-24. 
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(2) the claim substantially predominates over the claim or claims over which the 
district court has original jurisdiction,  
(3) the district court has dismissed all claims over which it has original jurisdiction, 
or  
(4) [] exceptional circumstances … [provide] other compelling reasons for 
declining jurisdiction.”   
 

28 U.S.C. § 1367(c) (emphasis added); see also Frederick, 82 F. Supp. 3d at 443.  Under the 

principle that “[n]eedless decisions of state law should be avoided both as a matter of comity and 

to promote justice between the parties,” United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 

(1966), “in the usual case in which all federal-law claims are eliminated before trial, the balance 

of factors to be considered ... will point toward declining to exercise jurisdiction over the 

remaining state-law claims, Carnegie–Mellon Univ. v. Cohill, 484 U.S. 343, 350 n.7 (1988).  

Indeed, the “D.C. Circuit has identified a clear preference for courts to exercise their discretion to 

remand state claims ... once all federal questions have ‘left the building.’”  Turpin v. Ray, 319 F. 

Supp. 3d 191, 206-07 (D.D.C. 2018) (quoting Kyle v. Bedlion, 177 F. Supp. 3d 380, 400 (D.D.C. 

2016)); see also, e.g., Anderson v. Holder, 647 F.3d 1165, 1174 (D.C. Cir. 2011) (declining to 

exercise supplemental jurisdiction over remaining state-law claims once federal claims were 

dismissed); Floyd v. PNC Mortg., 216 F. Supp. 3d 63, 68-69 (D.D.C. 2016) (same). 

Here, Plaintiffs assert federal-question jurisdiction over the Federal Plaintiffs, invoking 

jurisdiction under the Administrative Procedure Act, 5 U.S.C. § 706, and asserting violations of 

the National Environmental Policy Act, 42 U.S.C. §§ 4321-4377, the Endangered Species Act, 

16 U.S.C. §§ 1531-1544, and “Indian land protection duties pursuant to Chapter 5 of Title 25 

U.S.C.”  Am. Compl. ¶ 4.  Plaintiffs’ sole basis for alleging subject-matter jurisdiction over the 

Kansas tort claims—the only claims they assert against Soldier Creek Wind—is supplemental 

jurisdiction under 28 U.S.C. § 1367.  Am. Compl. ¶ 5.  If the Court dismisses Plaintiffs’ claims 

against the Federal Defendants, it should therefore also decline to exercise supplemental 
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jurisdiction over the remaining state-law claims, as courts in this Circuit routinely do.  Plaintiffs 

do not allege, and will be unable to assert in their opposition, that this case warrants exceptional 

treatment.  This case has been pending before this Court for only a few months, it has not proceeded 

past motions to dismiss, and it involves questions of Kansas state law.  Therefore, “the balance of 

factors to be considered under the pendent jurisdiction doctrine—judicial economy, convenience, 

fairness, and comity—[] point toward declining to exercise jurisdiction over the remaining state-

law claims.”  Carnegie–Mellon Univ., 484 U.S. at 350 n.7.  This Court should therefore decline to 

exercise supplemental jurisdiction over Plaintiffs’ state-law claims if it grants the Federal 

Defendants’ motion to dismiss.   

II. Plaintiffs’ Negligence Claim Should Be Dismissed. 

Even absent the threshold justiciability and subject-matter jurisdiction issues, Plaintiffs’ 

negligence claim against Soldier Creek Wind should be dismissed under Rule 12(b)(6) for three 

independent reasons.  First, Plaintiffs failed to plead sufficient facts under Rule 8(a) to state a 

negligence claim upon which relief can be granted.  Second, Plaintiffs failed to plausibly allege 

that Soldier Creek Wind owed them any legal duty.  Third, Plaintiffs failed to plausibly allege that 

Soldier Creek Wind failed to exercise reasonable care with respect to any aspect of the Project.  

Each of these deficiencies constitutes a separate, independent basis for dismissing the negligence 

claim. 

A. Plaintiffs Failed To Satisfy Federal Pleading Requirements. 

Plaintiffs failed to plead sufficient facts to state a negligence claim against Soldier Creek 

Wind.  To survive a Rule 12(b)(6) motion to dismiss, a plaintiff must allege “enough facts to state 

a claim to relief that is plausible on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  

Rule 8(a) requires a plaintiff to show “more than a sheer possibility that a defendant has acted 

unlawfully.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  “Threadbare recitals of the elements of 
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a cause of action, supported by mere conclusory statements, do not suffice.”  Id. (citation omitted).  

Conclusory allegations are “not entitled to be assumed true.”  Id. at 681.  Yet threadbare recitals 

and conclusory allegations are all Plaintiffs have put forward here, as Plaintiffs fail to allege 

sufficient facts under Twombly and Iqbal to raise their claims “above the speculative level.”  See 

Twombly, 550 U.S. at 555.   

Plaintiffs’ negligence claim fails to satisfy federal pleading standards with respect to at 

least two critical elements under Kansas law:  breach of duty and damages.5  Plaintiffs claim that 

“NextEra and its subsidiaries were required to exercise reasonable care” with respect to an 

assortment of issues, including “mitigat[ing] the strife, anxiety, disruption, and oppressive and/or 

intimidating conduct they caused during the planning and construction phases of the project” and 

“mitigat[ing] the imminent noise, vibration, and other inner bodily disturbances to persons and 

property or wildlife made by its wind towers and other construction.”  Am. Compl. ¶ 82.  But then, 

in a single sentence, Plaintiffs simply and conclusorily allege that “NextEra and its subsidiaries 

breached [their] duty of care.”  Id. ¶ 83.  Plaintiffs do not plead any facts in support of any actions 

that Soldier Creek Wind allegedly took—or allegedly failed to take—that constituted a breach of 

its purported duty of care.  All Plaintiffs have done, in other words, is recite the standard for 

negligence and allege that Solider Creek Wind’s conduct generally meets it.  But, of course, a bare 

allegation that a defendant breached a duty is nowhere near enough; only by explaining how the 

defendant allegedly breached a duty would a plaintiff plead a plausible claim sufficient for 

purposes of Rule 12(b)(6).  See, e.g., Patton Boggs LLP v. Chevron Corp., 683 F.3d 397, 404 (D.C. 

                                                 
5 “[A] negligence claim requires a plaintiff to prove four essential elements: (1) defendant owed a 
duty to the plaintiff; (2) defendant breached that duty; (3) plaintiff’s injuries were caused by the 
defendant’s breach; and (4) plaintiff suffered damages.”  Reardon for Estate of Parsons v. King, 
452 P.3d 849, 854 (Kan. 2019) (citation omitted).   
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Cir. 2012) (affirming dismissal of state-law claim for failure to state a claim where plaintiff’s 

allegations “left [the court] in the dark as to who breached what obligation and how, and the 

manner in which the defendants intentionally caused that breach”); Roe v. Doe, 401 F. Supp. 3d 

159, 166-68 (D.D.C. 2019) (concluding that plaintiff “fail[ed] to state a claim for negligence” 

when she “ma[de] no effort in her opposition brief to match up the factual allegations in her 

Complaint with the duty and breach elements of her negligence claim”).  Plaintiffs did not even 

try to do so here and therefore failed to plead a critical element of a negligence claim. 

Nor have Plaintiffs plausibly alleged that they suffered damages as a result of Soldier Creek 

Wind’s conduct.  Plaintiffs conclusorily allege harms that are identical to the harms they allege in 

connection with their nuisance claim: “Plaintiffs and the Putative Class members have and will 

increasingly suffer monetary damages, pecuniary losses, [and] other significant harms, including 

negative mental and physical health and well being [e]ffects, anxiety, emotional distress, serious 

disruption of their lives, and loss and undesired radical transformation of the use and enjoyment 

of their homes and properties.”  Am. Compl. ¶ 84.  But, in ruling on a 12(b)(6) motion, the Court 

need not accept as true “a legal conclusion couched as a factual allegation,” nor “inferences [that] 

are unsupported by the facts set out in the complaint.”  Trudeau v. FTC, 456 F.3d 178, 193 (D.C. 

Cir. 2006).  And here, Plaintiffs failed to plead any facts in support of any alleged damages.  

Absolutely nothing in the Amended Complaint explains how Plaintiffs think Soldier Creek Wind’s 

conduct harmed them.  (That is likely because Soldier Creek Wind’s conduct has not harmed them, 

but the merits are beside the point here.)  Their unsupported allegations of harm are deficient under 

Rule 8(a) whether they are made in connection with a nuisance claim or a negligence claim. 

In short, Plaintiffs’ hopelessly vague negligence claim lacks the necessary factual support 

to survive dismissal under Rule 12(b)(6).  Nor is the lack of factual detail a mere failure of drafting.  
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Rather, the “allegation of other facts consistent with the challenged pleading could not possibly 

cure the deficiency.”  Rollins v. Wackenhut Servs., Inc., 703 F.3d 122, 131 (D.C. Cir. 2012) 

(citation omitted).  The Court should therefore dismiss Plaintiffs’ negligence claim with prejudice.  

See id. 

B. Plaintiffs Have Not Plausibly Alleged That Soldier Creek Wind Owed Them 
Any Duty. 

Even if the Court concludes that Plaintiffs have alleged sufficient facts to satisfy federal 

pleading standards with respect to their negligence claim, the Court should nonetheless dismiss 

the claim because Plaintiffs have not plausibly alleged that Soldier Creek Wind owed them any 

legal duty.  “The existence of a duty is a question of law,” not of fact.  South ex rel. South v. 

McCarter, 119 P.3d 1, 8 (Kan. 2005).  Read charitably, the Amended Complaint alleges that 

Soldier Creek Wind “assumed a duty of care owed to Plaintiffs and the Putative Class when they 

undertook planning and construction of wind towers … too close in distance and manner from 

their homes, properties, work places, communities, and frequented locations,” because it “could 

reasonably foresee [its] conduct in planning, construct[ing], [and] operating” the Project would 

harm Plaintiffs.  Am. Compl. ¶ 81.  But even accepting Plaintiffs’ foreseeability allegations as 

true, the Amended Complaint still does not support the existence of any legal duty, as Plaintiffs 

have not pleaded sufficient facts to establish that Soldier Creek Wind could have foreseen that 

Plaintiffs’ alleged harms were probable. 

Kansas permits a legal duty based on the foreseeability of harm in only narrow 

circumstances.  “To find a legal duty to support a negligence claim, (1) the plaintiff must be a 

foreseeable plaintiff and (2) the probability of harm must be foreseeable.”  Manley v. Hallbauer, 

423 P.3d 480, 483 (Kan. 2018) (citation omitted).  Plaintiffs have not pleaded sufficient facts to 

establish that Soldier Creek Wind should have foreseen that the laundry list of alleged harms (e.g., 
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“strife,” “anxiety,” and a “break of community cohesiveness and trust,” Am. Compl. ¶ 83) were 

probable results of the (entirely lawful) Project.  Absent such well-pleaded facts, Soldier Creek 

Wind could not possibly defend itself—and, by the same token, Plaintiffs could not plausibly prove 

their claim.  That failure to plausibly allege that Soldier Creek Wind should have foreseen the 

probability of any particular harm, and therefore the failure to plead a legal duty, is sufficient basis 

to dismiss Plaintiffs’ negligence claim.  See, e.g., Weckhorst v. Kan. State Univ., 241 F. Supp. 3d 

1154, 1180 (D. Kan. 2017) (dismissing negligence claim for failure to plausibly allege a legal 

duty), aff’d sub nom., Farmer v. Kansas State Univ., 918 F.3d 1094 (10th Cir. 2019); Steinert v. 

Winn Grp., Inc., 83 F. Supp. 2d 1234, 1247 (D. Kan. 2000) (same).   

In all events, Plaintiffs’ claim would still fail even if the Court concluded that Plaintiffs 

have pleaded enough facts to plausibly establish foreseeability.  The Kansas Supreme Court has 

been clear: “foreseeability does not end the analysis.”  Manley, 423 P.3d at 483.  To the contrary, 

“the fact that a duty may arise from the foreseeability of harm does not always mean that such a 

duty actually arises.”  OMI Holdings, Inc. v. Howell, 918 P.2d 1274, 1295 (Kan. 1996).  “[O]nly 

when the duty is consistent with public policy” will the fact of foreseeability of harm suffice to 

establish “a new duty.”  Manley, 423 P.3d at 483.  And here, Plaintiffs effectively ask this Court 

to permit them to state a negligence claim on the basis of an entirely lawful, public-interest-

advancing clean-energy project.   

Plaintiffs have provided no factual basis to conclude that Soldier Creek Wind has done 

anything other than begin construction on a wind facility that has secured all of the proper permits, 

would provide a significant amount of renewable power to Kansas residents, and is consistent with 

Kansas’s renewable-energy goals.  See Soldier Creek Opp’n at 19-23 (discussing the public 

interests favoring the Project).  Imposing tort liability in these circumstances would be contrary to 
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Kansas public policy.  See, e.g., Kan. H. Substitute for S. Bill No. 91 (July 1, 2015) § 1(b) (“The 

legislature declares that it is in the public interest to promote renewable energy development in 

order to best utilize the abundant natural resources found in this state.”), available at 

http://kslegislature.org/li_2016/b2015_16/measures/documents/sb91_enrolled.pdf; Kan. Dep’t of 

Commerce, “Kansas continues to lead in wind energy” (Apr. 21, 2020), 

https://www.kansascommerce.gov/2020/04/kansas-continues-to-lead-in-wind-energy/ (quoting 

Governor Laura Kelly saying that “[w]ind energy is now the state’s largest source of electricity, 

which translates into savings for electricity customers and sustainable economic growth for 

Kansas” and Secretary of Commerce David Toland saying that “[n]ot only is Kansas wind energy 

production good for the environment, it’s also good for business”).  That alone justifies dismissal 

of Plaintiffs’ negligence claim.  So even if Plaintiffs have plausibly alleged that Soldier Creek 

Wind should have foreseen that its construction would harm Plaintiffs, they have not pleaded 

enough to establish that Kansas would recognize a legal duty under these circumstances.  And 

given that Plaintiffs have not articulated any other basis for imposing a legal duty on Soldier Creek 

Wind on the facts alleged, the negligence claim should be dismissed.6 

C. Plaintiffs Have Not Plausibly Alleged That Soldier Creek Wind Failed To 
Exercise Reasonable Care. 

Even if the Court finds that Plaintiffs have plausibly alleged that Soldier Creek Wind owed 

them a legal duty, their negligence claim still fails, because Plaintiffs also failed to plausibly allege 

                                                 
6 That is true regardless of how the Court reads Plaintiffs’ (unclear) allegations.  To the extent the 
Court interprets Plaintiffs’ negligence claim as being founded on the uncompleted Project, the 
claim is not yet ripe.  See supra Part I.  To the extent the claim is founded on the ongoing 
construction, on the other hand, then Plaintiffs have not pleaded any facts plausibly suggesting that 
Soldier Creek Wind should have foreseen that any of the above harms were probable as a result of 
the construction of wind turbines. 
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that Soldier Creek Wind has not exercised reasonable care with respect to any aspect of the Project.  

Plaintiffs conclusorily allege that: 

Defendant NextEra and its subsidiaries were required to exercise reasonable 
care to (1) mitigate the strife, anxiety, disruption and oppressive and/or 
intimidating conduct they caused during the planning and construction phases 
of the project; (2) also to mitigate the imminent noise, vibration, and other 
inner bodily disturbances to persons and property or wildlife made by its wind 
towers and other construction; and (3) site its towers far enough away from 
Plaintiffs’ and homes, properties, work places, communities, and frequented 
locations so as not to have negative effects on the health, well being, comfort 
or peace of mind of effected persons and property.  

Am. Compl. ¶ 82.  Plaintiffs, without pleading any supporting facts, then conclude that “Defendant 

NextEra and its subsidiaries breached [their] duty of care owed to Plaintiffs and the Putative Class 

as described herein.”  Id. ¶ 83. 

Saying that a duty has been breached is not the same as plausibly alleging it.  The latter 

(which Rules 8 and 12 require) demands alleging sufficient facts to allow a court to infer that the 

defendant has failed to exercise reasonable care, i.e., has failed to act as “a reasonably prudent 

person would act in similar circumstances.”  Manley, 423 P.3d at 483.  And even taking all of 

Plaintiffs’ factual allegations as true, the Amended Complaint does not plausibly establish that 

Soldier Creek Wind failed to exercise reasonable care.  Plaintiffs have not identified any specific 

action that Soldier Creek Wind allegedly took in planning or constructing the Project that a 

reasonably prudent person would not have taken in similar circumstances.  This is reason enough 

to dismiss Plaintiffs’ claim.  See, e.g., Sheldon v. Vermonty, 31 F. Supp. 2d 1287, 1295 (D. Kan. 

1998) (dismissing negligence claim supported by only “a sheer assertion that a defendant ha[d] 

failed to do something which a reasonably prudent person would do”).  Allowing Plaintiffs to 

proceed on the basis of these allegations would make the construction of a fully authorized and 

publicly beneficial clean-energy project unreasonable per se.  Such allegations must fail.  
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Plaintiffs’ negligence claim should be dismissed for failure to plausibly allege that Soldier Creek 

Wind did not exercise reasonable care in planning and constructing the Project. 

III. Plaintiffs’ Nuisance Claim Should Be Dismissed. 

Plaintiffs’ nuisance claim against Soldier Creek Wind should also be dismissed under Rule 

12(b)(6) for at least three independent reasons.  First, Plaintiffs failed to plead sufficient facts 

under Rule 8(a) to state any nuisance claim upon which relief can be granted.  Second, Plaintiffs 

failed to plausibly allege a substantial and unreasonable interference.  Third, Plaintiffs have not 

plausibly alleged that Soldier Creek Wind intended to cause a nuisance.  Each of these deficiencies 

constitutes a separate, independent basis for dismissing Plaintiffs’ nuisance claim. 

A. Plaintiffs Have Failed To Satisfy Federal Pleading Requirements. 

Like their negligence claim, Plaintiffs’ nuisance allegations fall short of federal pleading 

standards.  To state a nuisance claim under Kansas law, Plaintiffs must show that: “(1) [t]he 

defendant acted with the intent of interfering with the use and enjoyment of the land by those 

entitled to that use; (2) [t]here was some interference with the use and enjoyment of the land of the 

kind intended, although the amount and extent of that interference may not have been anticipated 

or intended; (3) [t]he interference that resulted and the physical harm, if any, from that interference 

proved to be substantial.…; and (4) [t]he interference … was of such a nature, duration or amount 

as to constitute unreasonable interference with the use and enjoyment of the land.”  Williams v. 

Amoco Prod. Co., 734 P.2d 1113, 1124-25 (Kan. 1987) (rejecting nuisance claim where plaintiff 

failed to put forward evidence of intent, as “one of the elements necessary to recover on a nuisance 

theory was not established”).7  Plaintiffs have failed to plead sufficient facts to plausibly allege 

                                                 
7 Although Plaintiffs do not clearly specify the legal basis for their common-law claims, Soldier 
Creek Wind treats both the private-nuisance and negligence claims as pleaded under Kansas 
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either an unreasonable interference or substantial resulting harm as a matter of law.  Each failure 

constitutes an independent basis for dismissal. 

First, Plaintiffs have failed to plausibly allege an unreasonable interference as a matter of 

law.  Plaintiffs appear to rest their private-nuisance claim on the “current and soon-to-be-

completed construction” of the Project, and complain about “the Project’s components, equipment, 

movement, and effects.”  Am. Compl. ¶ 76.  But they also reference the “final planning and 

construction phase, and soon post construction phase,” without explaining what those purported 

phases entail, and they further allude to “the harms and negative effects” of turbines and to turbines 

being “too close to Plaintiffs’ and the Putative Class members’ homes.”  Id. ¶ 78.  The latter 

allegations are read most naturally to refer to the Project’s ultimate operation, rather than its current 

construction.  Without knowing the interference Plaintiffs are actually challenging—the 

construction of the turbines, the presence of turbine components, the movement of construction 

equipment, hopelessly vague “effects,” or the operation of the not-yet-completed turbines—

Soldier Creek Wind does not have adequate notice of Plaintiffs’ claims, and therefore cannot 

properly defend itself.  See Twombly, 550 U.S. at 555 (federal pleadings must at least “give the 

defendant fair notice of what the … claim is and the grounds upon which it rests” (ellipses in 

original)).  Plaintiffs have not satisfied federal pleading standards with respect to the alleged 

interference. 

Second, regardless of the alleged interference, Plaintiffs have also failed to plead sufficient 

facts to show that they have been substantially harmed by either the Project’s ongoing construction 

or its future operation.  Plaintiffs’ allegations are so vague and conclusory that they are difficult to 

                                                 
common law, because all of the factual allegations have arisen in Kansas and Plaintiffs make (a 
single) reference to Kansas law in their jurisdictional statement.  See Am. Compl. ¶ 5. 
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decipher.  Plaintiffs allege that “Defendant NextEra’s actions have caused physical discomfort to 

one of ordinary sensibilities with what they have done so far with the Project,” but they include no 

further explanation of what “physical discomfort” they have suffered or what aspect of the Project 

has purportedly caused the discomfort.  E.g., Am. Compl. ¶ 78.  That is not enough.  Nor do 

unsupported references to “monetary damages, pecuniary losses, [and] other significant harms, 

including negative mental and physical health and well being [e]ffects, anxiety, emotional distress, 

serious disruption of their lives, and loss and undesired radical transformation of the use and 

enjoyment of their homes and properties,” id. ¶ 79, plausibly suggest that Plaintiffs have suffered 

a substantial and unreasonable interference with the use and enjoyment of their land.  See, e.g., 

Williams, 734 P.2d at 1124-25 (requiring a nuisance plaintiff to show a substantial interference).  

Plaintiffs have thus not plausibly alleged that any interference has been substantial and 

unreasonable.  Because Plaintiffs have failed to plead sufficient facts to plausibly allege a private-

nuisance claim, the Court should dismiss the claim. 

B. Plaintiffs Have Failed To Allege That Soldier Creek Wind Intended A 
Nuisance. 

Plaintiffs have also failed to allege that Soldier Creek Wind acted with the requisite intent 

to support liability for intentional private nuisance.  “[L]iability for nuisance may rest upon (1) an 

intentional invasion of the plaintiff’s interests, or (2) a negligent one, or (3) conduct which is 

abnormal and out of place in its surroundings, and so falls fairly within the principle of strict 

liability.”  Sandifer Motors, Inc. v. City of Roeland Park, 628 P.2d 239, 246 (Kan. Ct. App. 1981) 

(citation omitted), review denied, 230 Kan. 819 (1981).  Here, Plaintiffs allege that Soldier Creek 

acted “knowingly and intentionally.”  Am. Compl. ¶ 77.  To state a claim for intentional nuisance, 

Plaintiffs must show that Soldier Creek Wind “act[ed] with the purpose of causing the nuisance,” 

or knew that the nuisance was “substantially certain to result from” its conduct.  United Proteins, 
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Inc. v. Farmland Indus., Inc., 915 P.2d 80, 85 (Kan. 1996).  “To create an ‘intentional’ nuisance, 

it is not enough to intend to create a condition causing harm; the defendant must either specifically 

intend to damage the plaintiff or act in such a way as to make it ‘substantially certain’ that damage 

will follow.”  Id. (citation omitted).   

Plaintiffs have not plausibly alleged that Soldier Creek Wind “specifically intend[ed] to 

damage” them.  See id.  While it is unclear precisely what Plaintiffs think “the nuisance” even is, 

see supra Part III.A, that deficiency is ultimately beside the point, as the Amended Complaint 

contains no specific allegations of intent whatsoever.  Plaintiffs allege only that “NextEra and its 

subsidiaries know and understand the harms and negative effects that turbines can have on nearby 

residents, and they nonetheless plan and construct their turbines too close to Plaintiffs’ and the 

Putative Class members’ homes and property with intent and reckless disregard.”  Am. Compl. 

¶ 78. 

That is not enough.  To be sure, Plaintiffs allege that Soldier Creek Wind is building some 

of those turbines too few miles from their properties, and that wind turbines are hazardous 

regardless of distance from their property.  But such allegations do not and cannot support a finding 

that Soldier Creek Wind intentionally caused a nuisance or intended to harm Plaintiffs.  Similarly, 

Plaintiffs have not alleged that Soldier Creek Wind acted “with full knowledge that the harm to 

the plaintiff’s interest [is] occurring or [is] substantially certain to follow.”  See N. Nat. Gas Co. v. 

L.D. Drilling, Inc., 697 F.3d 1259, 1269 (10th Cir. 2012) (citation omitted).  It is not enough to 

allege that Soldier Creek Wind intentionally built wind turbines, or even that Soldier Creek Wind 

intentionally built wind turbines near Plaintiffs’ homes; Kansas law requires Plaintiffs to allege 

that Soldier Creek Wind intentionally harmed them, especially given that the Amended Complaint 

reflects that Soldier Creek Wind intended to lawfully construct wind turbines with all of the 
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necessary permits.  See United Proteins, 915 P.2d at 85.  Where Plaintiffs have failed to adequately 

plead the harms they have supposedly suffered, they have certainly failed to adequately plead that 

Soldier Creek intentionally caused those purported harms.  Because Plaintiffs have failed, as a 

matter of law, to plead that Soldier Creek Wind intentionally harmed them, their nuisance claim 

must be dismissed. 

C. Plaintiffs Have Not Plausibly Alleged A Substantial And Unreasonable 
Interference. 

Even if the Court concludes that Plaintiffs’ nuisance claim is ripe and that Plaintiffs have 

alleged sufficient facts to satisfy federal pleading standards, the Court should still dismiss the 

nuisance claim because it fails as a matter of law.  Plaintiffs allege that the NextEra Defendants 

and their subsidiaries—including Soldier Creek Wind—are liable for creating an intentional 

private nuisance under Kansas law.  See Am. Compl. ¶¶ 5, 75-79.  But Plaintiffs have failed to 

plausibly allege either the requisite intent or the requisite harm to support their nuisance claim. 

Kansas law requires Plaintiffs to show a substantial and unreasonable interference with 

their use and enjoyment of their land.  See Williams, 734 P.2d at 1124-25; Sandifer Motors, Inc., 

628 P.2d at 312 (“To constitute a nuisance, the interference with plaintiff’s use of its property must 

be both substantial and unreasonable.”).  Whether a nuisance exists “depends upon many things, 

such as the type of neighborhood, the nature of the thing or wrong complained of, its proximity to 

those alleging injury or damage, its frequency or continuity, and the nature and extent of the injury, 

damage or annoyance resulting.”  Hofstetter v. George M. Myers, Inc., 228 P.2d 522, 526 (Kan. 

1951).  Whether an interference is unreasonable requires “weighing the gravity of the harm to the 

plaintiff against the utility of the conduct of the defendant.”  Burdette v. Vigindustries, Inc., No. 

10-1083-JAR, 2012 WL 405621, at *9 (D. Kan. Feb. 8, 2012) (quoting St. David’s Episcopal 

Church v. Westboro Baptist Church, Inc., 921 P.2d 821, 828 (Kan. Ct. App. 1996)).  An 
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“interference which is not substantial in nature is not actionable at all.”  N. Nat. Gas Co., 405 F. 

Supp. 3d at 1022-23. 

Plaintiffs cannot establish, as a matter of law, a substantial and unreasonable interference 

with their use and enjoyment of their property.  In responding to Plaintiffs’ allegations, Soldier 

Creek Wind is hamstrung by the vague and conclusory nature of those allegations.  See supra Part 

III.A.  But even viewing the Amended Complaint in the light most favorable to Plaintiffs and 

drawing all reasonable inferences in their favor, it is plain that the conduct Soldier Creek Wind is 

alleged to have engaged in does not constitute a substantial and unreasonable interference.  At the 

outset, to the extent Plaintiffs allege a substantial and unreasonable interference based on the 

Project’s ultimate operation, their claims are unripe.  See supra Part I.  Alternatively, to the extent 

Plaintiffs instead allege harms based simply on the construction, the harms are inadequately 

pleaded and outweighed by the Project’s utility.  See Burdette, 2012 WL 405621, at *6.   

Plaintiffs’ allegations that they have been harmed, and therefore that they have suffered a 

substantial and unreasonable interference, can be divided into three separate categories of 

interferences: construction, physical, and monetary.  Each set of harms fails as a matter of law.   

First, Plaintiffs have not plausibly alleged a nuisance claim based on the Project’s 

construction.  Plaintiffs complain vaguely about harms arising from “the Project’s components, 

equipment, movement, and effects.”  Am. Compl. ¶ 76.  But Plaintiffs have alleged no more than 

the useful presence and movement of turbine components and construction equipment within a 

few miles of their properties, and useful construction work, even when inconvenient, does not 

constitute a private nuisance.  See, e.g., Hofstetter, 228 P.2d at 526-27 (asphalt mixing plant located 

a few hundred feet from residences, which was determined to be inconvenient, did not support 

private nuisance claim); Culwell v. Abbott Constr. Co., Inc., 506 P.2d 1191, 1197 (Kan. 1973) 
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(“Here the hospital was in the exercise of its rights in performing useful construction work on the 

hospital building and in having such work performed by the defendant construction company.”). 

Plaintiffs do not allege that any construction equipment or components have physically 

crossed their properties, and they do not allege that they have been harmed by construction noise 

or any other construction byproduct.  At bottom, Plaintiffs challenge the construction of wind 

turbines within a few miles of their properties, and do not allege that any particular aspect of the 

Project’s construction has been unlawful.  For an interference to be unreasonable, the utility of a 

defendant’s conduct must be outweighed by the harm to the plaintiff.  See Burdette, 2012 WL 

405621, at *6.  Regardless of whether the Project’s utility outweighs the harms that would 

allegedly result from its ultimate operation, its utility certainly outweighs whatever limited harms 

its construction has caused.  Plaintiffs have not plausibly alleged a nuisance claim based on 

interference caused by the Project’s construction. 

Second, Plaintiffs have not plausibly alleged a nuisance claim based on physical harms.  

Plaintiffs allege that “NextEra’s actions have caused actual physical discomfort,” but they provide 

no further detail about what that alleged physical discomfort has entailed.  See Am. Compl. ¶ 78.  

Similarly, Plaintiffs summarily allege that they “have and will increasingly suffer … negative 

mental and physical health and well being [e]ffects, anxiety, emotional distress, [and] serious 

disruption of their lives.”  Id. ¶ 79.  The Court need not take these unsupported allegations as true.  

See Ashcroft v. Iqbal, 556 U.S. 662, 681 (2009).  Plaintiffs have not explained what will cause 

these “negative mental and physical health” consequences, but appear to rest these claims on the 

completed Project, rather than on the ongoing construction.  See, e.g., Am. Compl. ¶ 25 (“Reports 

indicate the residents living within several miles of [wind] towers suffer damage and harm to their 

quality of life from adverse health and well being from stress, anxiety, and significant sleep 
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disruptions.”); id. ¶ 74 (alleging that wind facilities cause “nausea, headaches, sleep deprivation, 

vertigo, dizziness, anxiety, and diminution of property values”).  Their claims thus fail coming out 

of the gate.  Courts confronting similarly unsubstantiated claims of stress and anxiety in the 

nuisance context have expressed skepticism where the allegations are not backed by scientific 

evidence.  See, e.g., Cook v. Rockwell Int’l Corp., 618 F.3d 1127, 1146 (10th Cir. 2010) (predicting 

that “the Colorado Supreme Court would not permit recovery premised on a finding that an 

interference, in the form of anxiety or fear of health risks, is ‘substantial’ or ‘unreasonable’ unless 

that anxiety is supported by some scientific evidence”); Freeman v. Blue Ridge Paper Prods., Inc., 

529 F. App’x 719, 728 (6th Cir. 2013) (affirming judgment in favor of defendants where “Plaintiffs 

have offered no other authority suggesting that North Carolina would permit fear-, stress-, 

annoyance- and anxiety-based nuisance claims without a showing of scientifically verifiable 

evidence”).  Even if Kansas would permit recovery on the basis of “anxiety, emotional distress, 

[and] serious disruption” of Plaintiffs’ lives, Am. Compl. ¶ 79, Plaintiffs have pleaded no facts in 

support of those harms, let alone scientific evidence. 

Third, Plaintiffs have not plausibly alleged a nuisance claim based on monetary harms.  

Plaintiffs allege that they “have and will increasingly suffer monetary damages [and] pecuniary 

losses.”  Id.  But Kansas law requires Plaintiffs to “establish an interference with the owner’s use 

and enjoyment of the property which is separate and distinct from the claim that the property’s 

value has diminished,” Smith v. Kansas Gas Serv. Co., 169 P.3d 1052, 1062 (Kan. 2007), and 

Plaintiffs have not done so.  For the reasons discussed above, Plaintiffs have not established a 

“separate and distinct” interference that would permit them to recover for diminution of their 

property values.  Also, Plaintiffs’ diminution-of-value allegations likely—though, again, it is 

difficult to tell from the cursory nature of the pleadings—rest on the Project’s ultimate operation, 
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rather than its mere construction, and a nuisance claim on that basis is not ripe.  See supra Part I.  

Plaintiffs have therefore failed, as a matter of law, to allege a substantial and unreasonable 

interference with their use and enjoyment of their land. 

D. Plaintiffs Failed To Allege A Nuisance Claim Under K.S.A. § 3-702. 

Additionally, to the extent Plaintiffs attempt to state a separate nuisance claim under K.S.A. 

§ 3-702, that attempt also fails.  The statute provides, in relevant part, that “the creation or 

establishment of an airport hazard is a public nuisance” and that it is “in the interest of the public 

health, public safety, and general welfare that the creation or establishment of airport hazards be 

prevented.”  K.S.A. § 3-702.  An “airport hazard” is in turn defined as “any structure or tree or use 

of land which obstructs the airspace required for the flight of aircraft in landing or taking-off at 

any airport or is otherwise hazardous to such landing or taking-off of aircraft.”  Id. § 3-701(2) 

(emphases added).  But § 3-702 is a zoning regulation with which public entities and only public 

entities must comply.  See, e.g., Kimberlin v. City of Topeka, 710 P.2d 682, 685-87 (Kan. 1985) 

(rejecting vagueness challenge to the definition of an airport hazard in action by landowners 

against municipalities); 143rd St. Inv’rs, LLC v. Bd. of Cty. Comm’rs of Johnson Cty., 259 P.3d 

644, 691 (Kan. 2011) (reviewing claims by landowners against Johnson County with respect to 

K.S.A. § 3-307e zoning within one mile of an airport).  Nothing in the statute’s terms (or in the 

cases applying it) suggests that it confers a right of action against private entities like Soldier Creek 

Wind.  That is enough to defeat the claim on its own.  But there is more.  Plaintiffs have not alleged 

that the Project—which is located miles from the airport that Plaintiffs reference—interferes with 

the “landing” or “taking-off” of aircraft, as required to constitute an “airport hazard” under § 3-

701(2), and also Plaintiffs have not alleged any of the other elements of a public-nuisance claim.  

Thus, to the extent Plaintiffs attempt to maintain a separate cause of action for nuisance by 

reference to § 3-702, that claim should be dismissed. 
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IV. Plaintiffs’ Class Allegations Should Be Dismissed Or Struck. 

While Soldier Creek Wind believes, for the reasons set forth above, that the Amended 

Complaint should be dismissed in its entirety, to the extent any portion of the Amended Complaint 

is allowed to continue or be re-pleaded, at a minimum the Court should dismiss Plaintiffs’ class-

action allegations under Rule 12(b) or strike them under Rule 12(f), Rule 23(d)(1)(D), and Local 

Civil Rule 23.1(b). 

Plaintiffs will never be able to certify their proposed class under Rule 23 because there is 

a fundamental mismatch between the facts pleaded in the Amended Complaint and the proposed 

class definition.  Plaintiffs attempt to certify a broad nationwide class of “all persons in the United 

States who currently reside on and lease or own residential property within three miles of a NextEra 

wind turbine in the final planning and/or construction phase.”  Am. Compl. ¶ 71.  This definition 

is a nearly verbatim reproduction of the class definition in another case, Kohmetscher v. NextEra 

Energy, Inc., Case No. 9:19-cv-80281-RKA (S.D. Fla.), Class Action Complaint & Demand for 

Jury Trial (ECF No. 1) ¶ 41, where the proposed class consists of “all persons in the United States 

who reside on and lease or own residential property within three miles of a NextEra wind turbine.”  

But here, unlike in Kohmetscher, the Amended Complaint contains factual allegations relating to 

only one NextEra wind facility (the Soldier Creek Wind Project) in only one state (Kansas).  

Plaintiffs’ facially overbroad attempt to certify a nationwide class of persons living near NextEra 

wind facilities is unsupported by factual allegations relating to any facility outside of Kansas.  

Thus, it is apparent from the face of the Amended Complaint that Plaintiffs have not plausibly 

alleged that Defendants have “refused to act on grounds that apply generally to the class,” as Rule 

23(b)(2) requires, or that “questions of law or fact common to class members predominate,” as 

Rule 23(b)(3) requires.  As such, Plaintiffs’ proposed class is inappropriate under Rule 23. 
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And while Soldier Creek Wind believes that no class could be certified based on the facts 

alleged in the Amended Complaint, this Court need not wait for Plaintiffs to file a motion for class 

certification before dismissing or striking class allegations.  Local Civil Rule 23.1(b) provides that 

a “defendant may move at any time to strike the class action allegations or to dismiss the 

complaint.”  LCvR 23.1(b).  Rule 23 authorizes this Court to issue orders “requir[ing] that the 

pleadings be amended to eliminate allegations about representation of absent persons.”  Fed. R. 

Civ. P. 23(d)(1)(D).  And, consistent with that Rule, federal courts regularly strike insufficient 

class allegations at the pleading stage.  See, e.g., Abdul-Baaqiy v. Fed. Nat’l Mortg. Ass’n, 149 F. 

Supp. 3d 1, 10-11 (D.D.C. 2015) (striking class allegations at pleading stage where Rule 23 

requirements could not be met); Sanders v. Apple Inc., 672 F. Supp. 2d 978, 990 (N.D. Cal. 2009) 

(“Where the complaint demonstrates that a class action cannot be maintained on the facts alleged, 

a defendant may move to strike class allegations prior to discovery.”); see also Gen. Tel. Co. of 

Sw. v. Falcon, 457 U.S. 147, 160 (1982) (noting that “[s]ometimes the issues are plain enough 

from the pleadings” to decide whether a class is appropriate).  The Court should therefore strike 

or dismiss Plaintiffs’ class allegations. 
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CONCLUSION 

For the foregoing reasons, Plaintiffs’ claims against Soldier Creek Wind should be 

dismissed.   

Dated:  July 23, 2020 

 

KIRKLAND & ELLIS LLP 
 
By:  /s/ Daniel T. Donovan, P.C. 
Daniel T. Donovan, P.C., #459680 
Ragan Naresh, P.C., #984732 
1301 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
(202) 389-5000 
(202) 389-5200 
daniel.donovan@kirkland.com 
ragan.naresh@kirkland.com 
 
Counsel for Soldier Creek Wind, LLC 
 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 38 of 39



  Attorney Work Product 
  Privileged & Confidential 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that on July 23, 2020, I electronically filed the foregoing with the Clerk 

of the Court using the CM/ECF system that will send a notice of electronic filing to counsel of 

record in this case. 

   

/s/ Daniel T. Donovan, P.C. 
 Daniel T. Donovan, P.C. 

 

Case 1:20-cv-01317-TSC   Document 38-1   Filed 07/23/20   Page 39 of 39


	INTRODUCTION
	BACKGROUND
	LEGAL STANDARD
	ARGUMENT
	I. Plaintiffs’ Tort Claims Fail Both Because They Are Not Justiciable And For Lack Of Subject-Matter Jurisdiction.
	A. Plaintiffs Lack Standing To Bring Their State-Law Tort Claims, And They Are Not Ripe In Any Event.
	i. Plaintiffs Have Failed To Plead A Concrete Injury.
	ii. Plaintiffs’ Claims Are Unripe.

	B. Plaintiffs’ Tort Claims Should Be Dismissed For Lack of Subject-Matter Jurisdiction.

	II. Plaintiffs’ Negligence Claim Should Be Dismissed.
	A. Plaintiffs Failed To Satisfy Federal Pleading Requirements.
	B. Plaintiffs Have Not Plausibly Alleged That Soldier Creek Wind Owed Them Any Duty.
	C. Plaintiffs Have Not Plausibly Alleged That Soldier Creek Wind Failed To Exercise Reasonable Care.

	III. Plaintiffs’ Nuisance Claim Should Be Dismissed.
	A. Plaintiffs Have Failed To Satisfy Federal Pleading Requirements.
	B. Plaintiffs Have Failed To Allege That Soldier Creek Wind Intended A Nuisance.
	C. Plaintiffs Have Not Plausibly Alleged A Substantial And Unreasonable Interference.
	D. Plaintiffs Failed To Allege A Nuisance Claim Under K.S.A. § 3-702.

	IV. Plaintiffs’ Class Allegations Should Be Dismissed Or Struck.
	CONCLUSION

