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Plaintiffs West Flagler Associates, Ltd. and Bonita-Fort Myers Corporation submit this 

Consolidated Memorandum in Opposition to the Motion filed by the Seminole Tribe of Florida 

(the “Tribe”) for Limited Intervention and to the Tribe’s Motion to Dismiss Pursuant to Fed. R. 

Civ. P. 19 and 12(b)(7). 

INTRODUCTION  
 

This case challenges the legality of the Secretary of the Interior’s (“Secretary”) “deemed 

approval” of online sports betting provisions in a 2021 Compact between the Tribe and the State 

of Florida (“the Compact”). As detailed in the Complaint and Plaintiffs’ summary judgment 

papers, the Indian Gaming Regulatory Act (“IGRA”) authorizes the Secretary to approve state-

tribal compacts that provide for gaming “on Indian lands.” But the online sports betting provisions 

in the Compact that the Secretary approved in this case permit online sports betting to be offered 

by the Tribe throughout the State of Florida. Given the obvious legal problems with doing so, the 

Tribe and Florida agreed in the Compact to “deem” online sports wagers placed off Indian lands 

to be bets that occur “on Indian lands.” 

This unlawful fiction did not fool anyone, and legislators were appropriately concerned 

about its likely illegality. The Tribe’s representative repeatedly assured them, however, that it fully 

expected courts would rule on the validity of the provision and that regardless of whether courts 

struck it down, the Tribe would make its payments under the Compact with respect to all the other 

provisions, which do relate to gaming “on Indian lands.” The sponsor of the legislation approving 

the Compact also made clear that a basic premise of the approval was that courts would rule on 

the legality of the provisions allowing state-wide online sports betting.     

While telling legislators that it expected courts to rule on the validity of the online sports 

betting provisions, and expressly promising in the Compact to “defend the validity of the 
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Compact,” the Tribe had other plans. After the filing of this lawsuit challenging the Secretary’s 

approval of the Compact, and after the Secretary and Plaintiffs agreed to a briefing schedule for 

dispositive motions on the straightforward issues of law that form the basis for Plaintiffs’ 

Complaint, the Tribe moved to intervene. It did so, however, not to join the Secretary in defending 

the legality of her approval. Instead, it seeks what it refers to as “limited” intervention under which 

it would remain immune from the Court’s jurisdiction, but would be allowed to advance its 

“limited” purpose of dismissing the case without merits review. According to the Tribe, it is an 

indispensable party to this litigation that refuses to intervene to defend the Secretary’s action, and 

who cannot be joined because of its sovereign immunity, so this litigation must be dismissed 

without any review of Plaintiffs’ claims. In this way, the Tribe seeks to introduce online sports 

betting throughout Florida based on an illegal fiction that will be immune from judicial review.  

Plaintiffs oppose the Tribe’s motion to intervene because the Tribe has not met the 

requirements for intervention, and also because intervention that limits the Court’s jurisdiction 

over the intervenor is not a procedural action permitted under the Federal Rules of Civil Procedure. 

While some courts have accepted such intervention with little analysis, the Federal Rules do not 

authorize it, and it is inconsistent with what it means to intervene as a party to a case.   

In any event, whether intervention is permitted or not, the Court must reject the Tribe’s 

“dismissal through Rule 19 and immunity” gambit. Indeed, Plaintiffs do not oppose the Court’s 

consideration of the Tribe’s Rule 19 arguments even if the Court denies intervention. Either way, 

the Rule 19 argument fails for numerous reasons.   

First, the Tribe cannot meet the requirements for showing it is necessary under Rule 19(a).  

Second, Rule 19(b) sets forth numerous, non-exclusive factors the Court must consider in deciding 
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whether the case should proceed even if there is an indispensable party that is infeasible to join. 

Those factors overwhelmingly weigh in favor of allowing this case to proceed. 

This case involves a purely legal challenge to an approval by the Secretary, and there is no 

basis for concluding that the Secretary and the Department of Justice will fail to adequately defend 

the legality of that approval. That is especially true given the federal government’s trust obligations 

to Indian tribes. There is accordingly no basis for concluding the Tribe’s interests will be 

prejudiced from this case being adjudicated in its “absence,” which is one of the factors that must 

be considered under Rule 19(b). Further, although the Tribe attempts to portray its actions as a 

routine consequence of sovereign immunity and tells the Court that “overwhelming” authority 

supports its ploy, it cites only a handful of demonstrably inapposite cases while ignoring a string 

of cases rejecting Rule 19 arguments in this and similar contexts. These cases rely, among other 

things, on the limited trust relationship between the Tribe and the federal government, something 

that the Tribe does not even mention in its moving papers. The Tribe’s motion should be denied.  

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

The background facts of this action are detailed in Plaintiffs’ Complaint and summary 

judgment motion. Plaintiffs1 challenge the legality of the Secretary’s August 5, 2021 approval of 

certain portions of a 2021 tribal-state compact between the Tribe and the State of Florida that, 

when coupled with the Florida legislation implementing the Compact (the “Implementing Law”), 

would introduce online sports gambling throughout the State of Florida. ECF 1 at ¶ 69.  

                                                           
1  Plaintiffs own the Magic City Casino in Miami, Florida and the Bonita Springs Poker Room in 

Bonita Springs, Florida. Both businesses are licensed pari-mutuel facilities that offer the limited 
forms of sports betting currently allowed under Florida law and casino-style card rooms, as well 
as other offerings. They are long-term competitors of the Tribe for in-person gaming customers. 
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Plaintiffs allege that the Secretary’s approval is contrary to law and ultra vires because 

IGRA only authorizes the Secretary to approve compacts that provide for gaming “on Indian 

lands,” yet the Compact provides for online sports betting by anyone located anywhere in Florida. 

Id. at ¶¶ 63, 69. The approval of the Compact was also unauthorized because the Compact’s 

statewide online sports gaming provisions violate other federal laws – i.e., the Unlawful Internet 

Gambling Enforcement Act (“UIGEA”) and the Interstate Wire Act. Id. at ¶¶ 63, 95-96. 

Prior to execution of the Compact and the Implementing Law, virtually all sports betting 

was illegal in Florida (with minor exceptions for certain kinds of pari-mutuel betting on sports like 

jai alai and horse racing). FLA. STAT. § 849.14; FLA. STAT. § 550.155(1). Moreover, a 2018 

Amendment to Florida’s Constitution made it impossible for the legislature alone to authorize new 

forms of gambling without a citizens’ initiative (i.e., a statewide referendum). Florida Constitution, 

article X, § 30 thus provides that “Florida voters shall have the exclusive right to decide whether 

to authorize casino gambling in the State of Florida,” and that such initiatives are “the exclusive 

method of authorizing casino gambling” in Florida.2 FLA. CONST. art. X, § 30(a). The sole 

exception to this rule is the “ability of the state or Native American tribes to negotiate gaming 

compacts pursuant to the Federal Indian Gaming Regulatory Act for the conduct of casino 

gambling on tribal lands…” FLA. CONST. art. X, § 30(c) (emphasis added). 

Accordingly, there are only two ways to obtain the right to offer full sports betting in 

Florida: (1) a citizens’ initiative to amend the Florida Constitution, or (2) a tribal-state compact 

made pursuant to IGRA, and authorized by the Secretary under IGRA. Thus, the question of 

                                                           
2  The amendment defines “casino gambling” as meaning “any of the types of games typically found 

in casinos and that are within the definition of Class III gaming in the Federal Indian Gaming 
Regulatory Act,” including as defined in 25 C.F.R. § 502.4. FLA. CONST. art. X, § 30(b). That 
regulation in turn expressly includes “any sports betting” within the definition of “Class III 
gaming.” 25 C.F.R. § 502.4(c).  
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whether IGRA authorized this Compact is no small matter. Absent authorization under IGRA, the 

Compact is plainly illegal.    

Prior to the Compact at issue here, the State and the Tribe had already entered into an 

approved IGRA compact in 2010. ECF 1-4. However, because of a dispute between the Tribe and 

the State regarding whether the State had violated that compact’s exclusivity clause, the Tribe had 

stopped all revenue sharing with the State under that compact. Seminole Tribe of Fla. v. Florida, 

219 F. Supp. 3d 1177, 1182-83, 1188 (N.D. Fla. 2016). To recapture that revenue sharing, Florida 

needed to enter into a new IGRA compact with the Tribe that continued prior gaming and 

authorized new forms of gaming on its reservations, including craps, roulette, “Fantasy Sports 

Contest(s)” and “Sports Betting.” ECF 1-1, Part III, Sec. F. In exchange, the Tribe agreed to pay a 

substantial revenue share to the State. Id. at Part XI. Plaintiffs do not challenge any aspect of the 

new Compact that truly governs gambling that occurs entirely on the Tribe’s lands. 

What Plaintiffs do challenge is the decision by the Tribe and the State to use the cover of 

an IGRA compact to illegally authorize the Tribe to offer online sports betting on state-wide basis.  

The Compact bluntly acknowledges that patrons placing online sports betting wagers pursuant to 

the Compact will be “physically located in the State but not on Indian Lands using an electronic 

device connected via the internet…” ECF 1-1 Part III, Sec. CC.2 (emphasis added). To evade the 

requirement under IGRA that gaming pursuant to tribal-state compacts occur only “on Indian 

lands” (and the requirement of the Florida constitution limiting the reach of tribal state compacts 

made under IGRA to “the conduct of casino gambling on tribal grounds”), the Compact purports 

to convert all sports betting wagers placed by persons located off Indian lands into wagers made 

on Indian lands by declaring:  

[W]agers on Sports Betting and Fantasy Sports Contests made by players 
physically located within the State using a mobile or other electronic device 
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shall be deemed to take place exclusively where received at the location of 
the servers or other devices used to conduct such wagering activity at a 
Facility on Indian Lands.  

ECF 1-1, Part IV, Sec. A (emphasis added).3  

The Florida Legislature ratified the Compact by passing the Implementing Law, and in 

doing so endorsed the Compact’s unlawful fiction regarding the location of online sports betting: 

Wagers on sports betting, including wagers made by players physically 
located within the state using a mobile or other electronic device, shall be 
deemed to be exclusively conducted by the Tribe where the servers or other 
devices used to conduct such wagering activity on the Tribe’s Indian lands 
are located.  

ECF 1-2, at 5 (amending FLA. STAT. § 285.710(13)(b)) (emphasis added). The Tribe and the State 

like to call these “deeming” provisions a “hub and spoke” model, with the Tribal lands serving as 

the “hub” and the millions of gamblers placing bets from outside of the Tribal lands as “spokes.” 

But regardless of the name, these provisions purport to “deem” gambling that occurs off the Tribe’s 

lands to be gambling that occurs on the Tribe’s lands. That is no more than an unlawful fiction.4 

Moreover, and to reinforce the Tribe’s exclusivity, the Compact and Implementing Law 

did more than just give the Tribe a statewide-monopoly on such illegal gaming. At the same time 

as it passed the Implementing Law, the legislature simultaneously increased the penalty for 

                                                           
3  Although the Tribe agreed to pay additional revenues to the State in exchange for complicity in 

this scheme, the Tribe will only reduce the  guaranteed minimum compact term payments by 10% 
if online sports betting is either prohibited or becomes available to others in Florida. ECF 1-1, at 
Part XI, Sec. C.4(e).  

4    This falsity of this illegal fiction is confirmed by a letter sent by the DOI explaining the Secretary’s 
actions (the “DOI Letter”), ECF 1-6, which advises that the Tribe “must geofence its gaming to 
ensure players are not on other Indian lands.” ECF 1-6 at 8 n.14. That is, the unlawful fiction that 
wagers are “deemed” to be placed on the Tribe’s reservations should not apply in one situation: 
when the bettor is on another tribe’s lands. The Secretary does this because she knows her approval 
cannot allow any gambling to occur on the land of Indian tribes other than the Tribe that is party 
to the Compact. So wagers placed from other tribal lands must be “geo-fenced” off from the 
unlawful fiction. This confirms what is obviously true:  gambling occurs both where the bet is 
placed and where it is received, and the Compact’s fiction to the contrary is false and unlawful. 
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engaging in sports betting by anyone other than the Tribe from a second degree misdemeanor to a 

third-degree felony. FLA. STAT. § 849.14.   

The Tribe and the Governor knew that the online sports betting provisions would be 

challenged in court and might not withstand judicial scrutiny, and expressly took that into account 

in the Compact, which states: 

• “The Tribe and the State affirm their belief that this Compact embodies an unprecedented 
level of cooperation between a state and a sovereign government, which benefits the long-
term economic and social well-being of both the State and the Tribe.” ECF 1-1, Part II, 
Sec. J (emphasis added).  
 

• “Each party hereto agrees to defend the validity of the Compact.” Id.; Part XIV, Sec. F 
(emphasis added).  
 

• “Each provision, section, and subsection of this Compact shall stand separate and 
independent of every other provision, section, or subsection, and shall be interpreted to 
ensure compliance with IGRA. In the event that a federal district court in Florida or other 
court of competent jurisdiction shall find any provision, section, or subsection of this 
Compact to be invalid, the remaining provisions, sections, and subsections of this Compact 
shall remain in full force and effect, provided that severing the invalidated provision, 
section or subsection does not undermine the overall intent of the parties in entering into 
this Compact. . . . If at any time the Tribe is not legally permitted to offer Sports Betting as 
described in this Compact, including to Patrons physically located in the State but not on 
Indian Lands, then the Compact will not become null and void, but the Tribe will be 
relieved of its obligation to pay the full Guaranteed Minimum Compact Term Payment, as 
explained in Part XI, Section C.4(e). However, Payments due to the State pursuant to Part 
XI Sections C and E of this Compact shall continue. (The “Sports Betting Severability 
Clause”).” Id.; Part XIV, Sec. A (emphasis added).   
 

• “[I]f the Tribe’s authorization to conduct the Covered Games is invalidated, in whole or in 
part, as a result of a court decision; provided, if at any time the Tribe is not legally permitted 
to offer Sports Betting as described in this Compact, including to Patrons physically 
located in the State but not on Indian Lands, or the Tribe loses the exclusive right to offer 
Sports Betting as provided in Part XII, Sections A.3.(a) or B.1, then the Tribe’s obligation 
to pay the full Guaranteed Minimum Compact Term Payment and the other minimum 
payments set forth in this Section shall be reduced by ten (10) percent.” Id. Part XI, Sec. 
C.4(e) (emphasis added). 
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Many legislators also expressed concern about the legality of the scheme. See “House 

Legislators Approve Deal That Grants Seminole Tribe Expanded Gambling Rights In Florida,” 

FLORIDA INSIDER (May 19, 2021) (quoting Rep. Randy Fine, House chair of the Selecting 

Committee on Gaming: “We’re going to allow the Seminole Tribe to offer sports betting where 

you can you can be sitting in your bathtub or sitting on your couch, thinking about a football game, 

and you can make a wager, regardless of where you physically are, on your cell phone’”). 

To assuage those concerns, the Tribe, the Governor, and bill sponsors repeatedly reassured 

legislators that the legality of the online sports betting provisions would be determined by the 

courts. On May 17, 2021, Jim Allen, Chairman of Hard Rock Casino, the Tribe’s gaming arm, 

stated that the Compact presumes litigation, assuring the Florida Senate that: 

It is possible that a court will determine that the Tribe is wrong in its 
interpretation of Amendment 3 or federal law associated with IGRA. But 
specifically, that is why we would encourage you to vote for the Compact. 
. . . That risk is all on the Tribe . . . We’re very prepared that someone is 
going to legally challenge this Compact. If we were not to prevail in a state 
or federal court for the purpose of sport betting being authorized, the Tribe 
has already stated in the document it will honor the revenue share from our 
land-based casinos. . .  

Seminole Gaming Compact: Hearing on 2021 HB1A Implementation of the 2021 Gaming 

Compact Before the H. Select Subcomm. on the Seminole Gaming Compact, (Fl. 2021) 

(statement of Jim Allen, Chairman of Hard Rock Casino) [hereinafter “May 17, 2021 H. Select 

Subcomm. On Compact”], available at https://thefloridachannel.org/videos/5-17-21-house-

select-subcommittee-on-the-seminole-gaming-compact/ (1:27:25; 1:41:00); see also Seminole 

Gaming Compact: Hearing on 2021 SB2A Implementation of the 2021 Gaming Compact Before 

the S. Comm. On Appropriations, (Fl.2021 (statement of Jim Allen), [hereinafter “May 17, 2021 

S. Comm. On Appropriations”] available at https://thefloridachannel.org/videos/5-17-21-senate-

committee-on-appropriations/ (1:00:48). 
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Mr. Allen went on to state:  

When someone asks about the legality of sports betting … whether it does 
or does not comply with IGRA, very candidly, it does not matter. Because 
the State of Florida is not taking a risk. By approving this compact, the 
Tribe takes the risk if in a court, the Tribe does not prevail with its belief 
that the sports betting is legal, then it is still committed to pay to the state 
of Florida for thirty years all of its revenue share on all of its land based 
casinos... And, candidly, if it does not succeed in court, it is taking the risk, 
not the state. 

May 17, 2021 S. Comm. On Appropriations (1:00:23) (emphasis added).   

The next day, Jim Allen was asked a question regarding sports betting on tribal land if the 

online sports betting provisions were to be “struck down,” and responded as follows:  

Maybe.  It really will depend, number one who files the lawsuit and what 
the context of the lawsuit is.  There certainly is a scenario according to our 
legal experts where the Tribe could end up with the scope of sports betting 
only in its buildings, if you will, designated in the seven locations that’s 
outlined in the Compact.  That certainly is a possibility.  But there certainly 
is another possibility that the Tribe may end up with literally nothing.  

Seminole Gaming Compact: Hearing on 2021 HB1A Implementation of the 2021 Gaming Compact 

Before the H. Select Subcomm on the Seminole Gaming Compact, (Fl. 2021) (statement of Jim 

Allen), available at https://thefloridachannel.org/videos/5-18-21-house-select-committee-on-

gaming/ (1:45:30). 

On May 17, 2021, near the end of the session, the House Bill Sponsor assured wary 

legislators that the Compact was structured: 

with an anticipation that there will be, ultimately, a court of final decision 
is going to have to make that determination, either in state court if you’re 
talking about Amendment 3 or in federal jurisdiction if you’re talking about 
IGRA or some of the other federal telecommunications acts that are at 
play.  There’s two different avenues here that are going to have to make this 
determination, federal lane and a state lane.  State lane is Amendment 3, the 
federal lane is IGRA and some other telecommunications acts that’re going 
to have to be addressed.  Either one could potentially result in a triggering 
effect whereby the hub and spoke model would not be valid, but they’re 
both open legal questions.” 
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May 17, 2021 H. Select Subcomm. On Compact (statement of House Bill Sponsor) (2:50:00).  

The State submitted the Compact to the Secretary for approval on June 21, 2021. ECF 1-6 

at 1. The Secretary also received the Implementing Law. Id. at 1 n.1. This package of materials 

revealed that the Tribe and State were purporting to set up an illegal scheme under the cover of 

IGRA. However, the Secretary took no action to disallow the online sports betting portions of the 

Compact prior to the expiration of the forty-fifth day. ECF 1-6 at 1. Accordingly, pursuant to 

IGRA’s approval provisions, the Compact was “deemed approved” as of August 5, 2021. See 25 

U.S.C. § 2710(d)(8)(C). The next day, Bryan Newland, Principal Deputy Assistant Secretary – 

Indian Affairs of the DOI, sent the twelve-page, single-spaced DOI Letter to the Chairman of the 

Seminole Tribe and Governor DeSantis explaining the Secretary’s action. ECF 1-6. That letter 

attempted to justify the online sports betting provisions, siding with the Tribe and State in 

endorsing the unlawful scheme. Id. at 6-8. 

Plaintiffs brought this suit on August 16, 2021 to challenge the Secretary’s complicity in 

permitting IGRA to be used to enact an unlawful gambling scheme. On September 14, 2021, 

Plaintiffs and Defendants entered into a briefing schedule on a motion for summary judgment or 

alternatively, a preliminary injunction. ECF 9. The Tribe filed the present motion to intervene and 

conditional motion to dismiss on September 17, 2021, ECF 13, and the parties agreed to a briefing 

schedule for briefing both the motion to intervene and the conditional motion to dismiss. ECF 20.  

ARGUMENT 

Plaintiffs oppose the motion for limited jurisdiction intervention because (a) that is not an 

appropriate form of intervention under the Federal Rules of Civil Procedure, and (b) regardless, 

the Tribe does not meet the requirements for any intervention.   

However, even if the Court denies intervention (as it should), Plaintiffs do not object to the 

Court’s consideration of the Rule 19 arguments raised by the Tribe. The Court may consider that 
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issue on its own initiative.5 The Court may also treat the Tribe’s conditional motion to dismiss and 

its reply as the equivalent of amicus briefs, as courts have done in other Rule 19 cases.6  

In any event, whatever the Court decides about intervention, it should reject the Rule 19 

argument. The Tribe is not an indispensable party to this dispute; its interests are fully protected 

by the Department’s presence in the case and other available measures; and declining to hear the 

case on the merits would work a substantial injustice on Plaintiffs and the public. 

I. THE TRIBE IS NOT ENTITLED TO INTERVENE UNDER RULE 24(A). 

The Tribe moves to intervene as of right under Fed. R. Civ. P. 24(a)(2), and does not seek 

permissive intervention under Fed. R. Civ. P. 24(b) (nor does it claim a right to intervention 

pursuant to a federal statute under Fed. R. Civ. P. 24(a)(1)). ECF 13. The narrow route to 

intervention under Rule 24(a)(2) should be granted only if: (1) the applicant demonstrates a 

“legally protected interest in the action”; (2) the action “threaten[s] to impair that interest”; and (3) 

“no party to the action can be an adequate representative of the applicant’s interests.” S.E.C. v. 

Prudential Sec. Inc., 136 F.3d 153, 156 (D.C. Cir. 1998).7 The Tribe fails on each element.  

Moreover, as explained in Section I(A) below, the “limited intervention” the Tribe seeks – limited 

                                                           
5    See Republic of Philippines v. Pimentel, 553 U.S. 851, 861 (2008) (“A court with proper 

jurisdiction may also consider sua sponte the absence of a required person and dismiss for failure 
to join.”); Eco Tour Adventures, Inc. v. Zinke, 249 F. Supp. 3d 360, 390 (D.D.C. 2017) 
(“Nonetheless, courts have an ‘independent duty to raise a Rule 19(a) issue sua sponte,’” citing 
Cook v. FDA, 733 F.3d 1, 6 (D.C. Cir. 2013)). 

6    See, e.g., Cook, 733 F.3d at 5 (“In addition to the arguments raised by the FDA, we consider the 
argument of the amicus curiae that the case must be dismissed because the states affected by the 
litigation were required parties under Federal Rule of Civil Procedure 19.”). But cf. Amador 
County v. Jewell, 312 F.R.D. 11, 13 (in describing history of the case leading up to effort by tribe 
to intervene in the case, notes that the tribe had previously tried to raise Rule 19 issues by 
moving to file an amicus brief, which an earlier judge on the matter had denied.) 

7  The applicant also must have Article III standing. See Deutsche Bank Nat’l Tr. Co. v. Fed. Deposit 
Ins. Corp., 717 F.3d 189, 193 (D.C. Cir. 2013) (“It is therefore circuit law that intervenors must 
demonstrate Article III standing.”). 
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to allowing it to come into court without waiving immunity and solely to seek dismissal of the 

entire case based on its immunity – is not a procedural action that the Federal Rules permit. 

A. A Motion For Limited Jurisdiction Intervention Is Not An Appropriate 
Procedural Action Under The Federal Rules Of Civil Procedure. 

The Federal Rules of Civil Procedure expressly provide for only two methods for 

intervening: intervention as a matter of right under Rule 24(a) and permissive intervention under 

Rule 24(b). Neither provides for a “partial” or “limited” intervention in which the intervenor 

remains immune from the powers of the court adjudicating that case. Nothing in the Federal Rules 

contemplates such an action. To the contrary, the D.C. Circuit has squarely held that normal 

intervention is a waiver of sovereign immunity to the court’s jurisdiction in the case. See Wichita 

& Affiliated Tribes of Oklahoma v. Hodel, 788 F.2d 765, 773 (D.C. Cir. 1986) (“There can be no 

doubt that the Caddos’ and Delawares’ voluntary intervention as party defendants was an express 

waiver of their right not to be joined in the Wichitas’ suit.”).   

To be sure, courts occasionally allow intervention for limited purposes, such as challenging 

a protective order or seeking access to court records. See, e.g., United States v. A. Tel. & Tel. Co., 

642 F.2d 1285, 1292-93 (D.C. Cir. 1980) (allowing “intervention as of right on collateral discovery 

issues”). But such intervention does not limit the Court’s jurisdiction over the intervenor as a party 

in the case, and the intervenor for limited purpose remains subject to the full powers of the court. 

S.E.C. v. Rubera, 412 F. App'x 980, 981 (9th Cir. 2011) (finding that district court had authority 

to issue order to show cause against intervenor and affirming lower court’s findings of contempt 

and sanctions against intervenor); Bianco v. Erkins, No. MS 5065, 2002 WL 35645714, at *6 (D. 

Idaho Aug. 28, 2002) (imposing financial sanction on intervenor for failing to respond to court 

order to show cause why he should not be held in contempt for violating court order).  
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Moreover, the Federal Rules of Civil Procedure generally have “abolished the distinction 

between special appearances and general appearances,” and instead have created specific methods 

for raising jurisdictional issues that used to be the subject of common law “special appearances.” 

See GSS Grp. Ltd v. Nat’l Port Auth., 680 F.3d 805, 816 n.7 (D.C. Cir. 2012) (in addressing a Rule 

12(b)(2) motion, discussing common law distinctions between special and other appearances and 

noting that “Rule 12 of the Federal Rules of Civil Procedure abolished the distinction between 

special appearances and general appearances”). Thus, the Tribe cannot liken its effort to making a 

“special appearance,” since such a thing no longer exists. 

Other judges of this Court have rejected the proposition that an intervenor can limit the 

jurisdiction of the court to specific issues. In Sec. Indus. Ass’n v. Bd. of Governors of Fed. Rsrv. 

Sys., 628 F. Supp. 1438, 1440 (D.D.C. 1986), for example, Bankers Trust intervened in an action 

against the Board of Governors of the Federal Reserve System purportedly for the limited purpose 

of defending the legality of a statement made by the Board. Plaintiff moved to enjoin the bank 

from further sales of commercial paper, and the bank contended that its limited intervention 

restricted the court’s jurisdiction over it. The court rejected that argument, reasoning:  

Moreover, the bank simply could not have limited this Court’s jurisdiction 
over it in the manner it suggests. As an intervenor of right, Bankers Trust 
became ‘a full participant in the lawsuit and is [to be] treated just as if it 
were an original party.’ It assumed the risk that it would not prevail and that 
an order adverse to its interests would be entered. 

Sec. Indus. Ass’n, 628 F. Supp. at 1440 (alterations in original and internal citations omitted); see 

also Blackman v. D.C., 321 F. Supp. 2d 99, 104 (D.D.C. 2004) (as an intervenor, the District of 

Columbia Office of Administrative Hearings “will be bound by all earlier and subsequent decisions 

rendered in the Blackman case” like “all original defendants in the case are bound”); see also 

Pharm. Rsch. & Manufacturers of Am. v. Thompson, 259 F. Supp. 2d 39, 59 (D.D.C. 

2003) (intervention by director of state department of community health waived venue and 
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personal jurisdiction objections to cross-claim filed against both her and the department). Other 

courts have likewise frowned upon requests to intervene on a limited jurisdictional basis. See, 

e.g., Sw. Ctr. for Biological Diversity v. Babbitt, No. 95-2833, 1997 WL 817345, at *1 n.2 (D. 

Ariz. Dec. 11, 1997) (noting that “there is no such procedural device as a ‘special and limited 

appearance’ in federal court,” but nonetheless considering Rule 19 issues raised by true parties to 

the case), rev’d on other grounds, 150 F.3d 1152 (9th Cir. 1998); Eleutian Tech., LLC v. Glob. 

Educ. Techs., LLC, No. 07-CV-181-J, 2009 WL 10672362, at *4 (D. Wyo. Jan. 23, 2009) (an 

intervenor of right “becomes a full participant in the lawsuit and is to be treated as if it were an 

original party,” therefore intervenor “is subject to the Plaintiff’s claims against the Defendants”); 

Cty. Sec. Agency v. Ohio Dep’t of Com., 296 F.3d 477, 483 (6th Cir. 2002) (rejecting intervenor’s 

attempt to reserve his right to object to personal jurisdiction, because “a motion to intervene is 

fundamentally incompatible with an objection to personal jurisdiction”). See also N.Y. News, Inc. 

v. Newspaper & Mail Deliverers’ Union of N.Y., 139 F.R.D. 291, 292-93 (S.D.N.Y. 1991) 

(application for limited intervention to assert Rule 11 motion looked upon “with disfavor” because 

“it is clear that the Federal Rules do not anticipate limited, ‘special status’ intervenors.”).9 

In its argument, the Tribe cites to only one case that explicitly holds Fed. R. Civ. P. 24 

permits a limited intervention that does not waive jurisdictional or immunity arguments – MGM 

Glob. Resorts Dev., LLC v. U. S. Dep’t of the Interior, 2020 WL 5545496 (D.D.C. Sept. 16, 2020) 

                                                           
9  The concept of partial intervention pushed by the Tribe here further is counter to the understanding 

that “a Rule 24 intervenor seeks to participate on an equal footing with the original parties to the 
suit . . . .” City of Cleveland, Ohio v. Nuclear Regul. Comm’n, 17 F.3d 1515, 1517 (D.C. Cir. 1994) 
(emphasis added); see also District of Columbia v. Merit Sys. Pro. Bd., 762 F.2d 129, 132 (D.C. 
Cir. 1985) (holding that district court should have remanded proceeding against intervenor to 
Superior Court once it determined that the original defendant was immune from suit because 
“Intervenors under Rule 24(a)(2) assume the status of full participants in a lawsuit and are 
normally treated as if they were original parties once intervention is granted.”) (emphasis added). 
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(Contreras, J.).  But the MGM Court acknowledges that the D.C. Circuit has not ruled on this issue, 

2020 WL 5545496, at *5, and itself fails to cite any cases that analyze whether Fed. R. Civ. P. 24 

permits an intervention that limits the court’s jurisdiction over the intervenor. Thus, in both Vann 

v. Kempthorne, 534 F.3d 741, 745, 748-49, 756 (D.C. Cir. 2008) and Lac Du Flambeau Band of 

Lake Superior Chippewa Indians v. Norton, 327 F. Supp. 2d 995, 1000 (W.D. Wis. 2004), aff’d 

422 F.3d 490 (7th Cir. 2005), limited intervention had already been granted, and the courts merely 

assumed that such interventions were effective in their limitations on the court’s jurisdiction. 

Neither court analyzed the propriety of the underlying assumption that Fed. R. Civ. P. 24 permits 

such a limited jurisdiction intervention.10 In each of the other cases cited by MGM (and the Tribe 

here), the courts either assumed without analysis that limited jurisdiction intervention was 

permissible or did not address the question at all.11 See Amador County v. Jewell, 312 F.R.D. 11, 

16 (D.D.C. 2013), aff’d sub nom. Amador County. v. U.S. Dep’t of the Interior, 772 F.3d 901 (D.C. 

Cir. 2014) (denying limited motion to intervene on ground of timeliness); Kansas v. United States, 

249 F.3d. 1213, 1220-21, 1231 (10th Cir. 2001) (court notes in passing that the tribe intervened on 

a limited basis), and Citizens Against Casino Gambling in Erie County v. Kempthorne, 471 F. 

Supp. 2d 295, 312 (W.D.N.Y. 2007) [hereinafter “CAGEC”] (permitting tribe to submit an amicus 

brief and stating in dicta that the tribe also could have intervened on a limited basis).    

                                                           
10  Similarly, none of the cases relied upon by the Lac du Flambeau Court analyzed the propriety of 

limited jurisdiction intervention under Fed. R. Civ. P. 24. See, e.g., Zych v. Wrecked Vessel 
Believed to Be Lady Elgin, 960 F.2d 665 (7th Cir. 1992) (after state had intervened, court held that 
it could assert sovereign immunity); McClendon v. United States, 885 F.2d 627, 630 (9th Cir.1989) 
(tribe was defendant); Jicarilla Apache Tribe v. Hodel, 821 F.2d 537, 539 (10th Cir. 1987). The 
Vann Cour did not address the question of waiver of sovereign immunity due to intervention at all. 

11   MGM also observes that the D.C. Circuit permitted a limited intervention at the appellate level, 
but that motion was unopposed. See D.C. Cir. Docket sheet for Fields v. Office of Eddie Johnson 
(showing April 14, 2005 “Motion (Styled “Unopposed Motion To Intervene For The Limited 
Purpose Of Asserting Speech Or Debate Clause Immunity” filed by Rep. Eddie Bernice Johnson). 
Attached as Ex. A.  
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B. The Tribe Has Failed To Identify An Interest That Confers Article III Standing 
Or Satisfies Rule 24(a)(2). 

Rule 24(a)(2) requires the intervenor to show “an interest relating to the property or 

transaction that is the subject of the action.” Fed. R. Civ. P. 24(a)(2). Courts have held that this 

requires the identification of a “legally protected interest.” Prudential, 136 F.3d at 156. Here, the 

Tribe fails to do that for two reasons. 

First, the assertion of sovereign immunity is not a legitimate “interest relating to the 

property or transaction that is the subject of the action.” As explained by Judge Randolph in his 

concurrence in Amador Cnty. v. U.S. Department of the Interior, 772 F.3d 901 (D.C. Cir. 2014), 

sovereign immunity cannot itself be the interest that provides the basis for intervention: 

The Tribe wanted to intervene in order to assert that it was an indispensable 
party under Rule 19(a). The idea being that the Tribe could then invoke its 
sovereign immunity and have the court dismiss Amador County’s action 
against the Department of the Interior. In terms of Rule 24(a)(2), the Tribe 
claimed that the United States did not “adequately represent” the Tribe’s 
“interest” — which the Tribe defined as its sovereign immunity.  

The strategy was clever but it would not have worked. The Tribe’s interest 
in its sovereign immunity was not — in the words of Rule 24(a)(2) — “an 
interest relating to the property or transaction that is the subject of the 
action.” The very point of the Tribe’s motion was to inject sovereign 
immunity into the case. The Tribe therefore would not have qualified for 
intervention as of right even if it had timely filed its motion. 

772 F.3d at 906 (Randolph, J. concurring) (citation omitted). 

Although the full panel found that the intervenor’s application was untimely, and therefore 

did not address the merits of the application, Judge Randolph’s concurrence was correctly reasoned 

and should be followed. Under that reasoning, intervention should be denied here. Moreover, 

Judge Randolph’s reasoning is acutely applicable here because the Tribe expressly promised in the 

Compact to “defend the validity of the Compact,” ECF 1-1 at Part XIV, Sec. F, yet now seeks to 

prevent the Court form determining the validity of the Compact. 
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Second, the Tribe’s interest is insufficient to support intervention because the Tribe seeks 

to prevent judicial review of a plainly unlawful federal approval of a plainly unlawful IGRA 

Compact. We acknowledge that courts generally do not look to the ultimate merits of litigation to 

determine whether an intervenor has a “legally protected interest in the action” to satisfy Rule 24 

or Article III standing.12 That said, in the context of Rule 19, courts do engage in a merits analysis 

to determine if the relevant party has a non-frivolous interest.13 While Rule 19 has different text 

than Rule 24, where an intervenor seeks to intervene solely for purposes of asserting that it is 

indispensable under Rule 19 yet also immune, thus requiring dismissal, it is appropriate for the 

Court to assess whether that party has a non-frivolous position as part of its intervention analysis. 

The type of inquiry that would be appropriate is analogous to that which was conducted by 

this court in Oglala Sioux Tribe v. U.S. Army Corps of Engineers, 537 F. Supp. 2d 161 (D.D.C. 

2008), aff’d on other grounds, 570 F.3d 327 (D.C. Cir. 2009). There, the tribe filed an action 

                                                           
12 See, e.g., Amador County v. Salazar, 640 F.3d 373, 378 (D.C. Cir. 2011) (“Amador County may 

well be bound by the Hardwick Judgment, in which case it will lose on the merits, but for the 
purposes of standing ‘we assume the merits’ in favor of the plaintiff.” (quoting Parker v. District 
of Columbia, 478 F.3d 370, 377-78 (D.C. Cir. 2007))). 

13 See, e.g., Shermoen v. United States, 982 F.2d 1312, 1318 (9th Cir. 1992) (“We do not hold, of 
course, that a district court would be required to find a party necessary based on patently frivolous 
claims made by that party.”); Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 998-99 (10th 
Cir.), opinion modified on reh’g, 257 F.3d 1158 (10th Cir. 2001) (“We thus noted that ‘Rule 19, 
by its plain language, does not require the absent party to actually possess an interest; it only 
requires the movant to show that the absent party ‘claims an interest relating to the subject of the 
action.’ Consequently, Rule 19 excludes “those claimed interests that are ‘patently 
frivolous.’” (quoting Davis v. United States, 192 F.3d 951, 958-59 (10th Cir. 1999) (emphasis 
added)); de Csepel v. Hungary, No. 1:10-cv-01261(ESH), 2020 WL 2343405, at *14 (D.D.C. May 
11, 2020) (“legally protected interest” excludes “patently frivolous” claimed interests); Belize Soc. 
Dev. Ltd. v. Belize, 5 F. Supp. 3d 25, 37-38 (D.D.C. 2013) (rejecting argument that necessary 
parties were excluded where the non-parties had no “legally protected interest worthy of 
recognition” under Rule 19 because their claims would be “patently frivolous”); Wach v. Byrne, 
Goldenberg & Hamilton, PLLC, 910 F. Supp. 2d 162, 170-71 (D.D.C. 2012) (noting that the term 
“legally protected interest” in Rule 19 has been construed to exclude frivolous interests); Citizen 
Potawatomi Nation v. Salazar, 624 F. Supp. 2d 103, 113 (D.D.C. 2009) (evaluating whether 
interests were “legitimate and non-frivolous”).  
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against the United States Army Corps of Engineers and others, attempting to stop the Corps’ 

transfer of certain lands in the Missouri River Basin that the tribe alleged belonged to it under 

certain treaties and statutes. In dismissing certain counts of the complaint for lack of standing, the 

court held that “the tribe cannot assert a valid legal interest to the lands at issue in this case because 

those interests were abrogated” by statute and “because there is no present cession of or treaty 

concerning the lands at issue.” Id. at 170. Similarly, in SEC v. Prudential Securities Inc., 136 F.3d 

153 (D.C. Cir. 1998), the D.C. Circuit held that former investors allegedly defrauded by seller of 

securities who agreed to submit their claims to binding arbitration pursuant to a consent decree 

entered into by the seller and the S.E.C. did not have a right to intervene in an action regarding the 

enforcement of the decree because they did not have a legally protected interest in the action. 136 

F.3d at 160. In so deciding, the court examined the consent decree at issue, as well as the law on 

third-party beneficiaries, and determined that, although the traders were beneficiaries of the 

contract, they were not intended beneficiaries with enforcement rights. Id. at 157-159. 

As with the plaintiffs in Oglaga Sioux and Prudential, the Tribe here relies on an unlawful 

fiction as its purported interest in the litigation – i.e, that wagers placed anywhere in Florida are 

wagers “deemed” to have been placed “on Indian lands” pursuant to IGRA.14 The Compact 

acknowledges that the patrons placing online sports betting wagers pursuant to the Compact will 

be “physically located in the State but not on Indian Lands using an electronic device connected 

via the internet…” ECF 1-1 Part III, Sec. CC.2 (emphasis added); see also ECF 13 at 1-2 (“The 

2021 Compact deems wagers placed by patrons physically located outside the Tribe’s Indian lands 

but within the State to take place where they are received by servers at the Tribe’s facilities . . . .”). 

                                                           
14  Plaintiffs do not challenge the Secretary’s approval of the Compact’s authorization of an expansion 

of on-reservation gaming, which is the only portion of the Contract in which the Tribe has a 
legitimate legal interest. 
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The Tribe does not suggest otherwise, but instead asserts that the Compact and Florida Legislature 

had the power to “deem” a new definition of “Indian lands” under IGRA.  

That is frivolous. The Compact was entered into pursuant to IGRA only.15 IGRA’s 

application to Class III gaming is limited to gaming “on Indian lands.” 25 U.S.C. § 2701(5) 

(granting tribes “the exclusive right to regulate gaming activity on Indian lands . . . .” (emphasis 

added)); 25 U.S.C. § 2710(d)(l) (“Class III gaming activities shall be lawful on Indian lands only 

if” certain conditions are met. (emphasis added)). The Secretary’s authority to approve compacts 

is limited to compacts concerning “gaming on Indian lands.” 25 U.S.C. § 2710(d)(8) (“The 

Secretary is authorized to approve any Tribal-State compact entered into between an Indian tribe 

and a State governing gaming on Indian lands of such Indian tribe.” (emphasis added)). “Indian 

lands” in turn is defined by federal, not state or tribal law. See 25 U.S.C. § 2703(4) (defining 

“Indian lands”). It is frivolous to assert that a wager placed by a person who is not on Indian lands 

can be “deemed” by the State and the Tribe to have occurred on Indian lands. The State and the 

Tribe have no power to change the definition of Indian lands or to change the fact that gaming 

occurs both where a bet is placed and where it is received. Thus, the Tribe’s asserted “legally 

protectable interest” is in fact not legally protectable, but instead is frivolous and contrary to law. 

                                                           
15  See ECF 1-1 at 1 (“This 2021 Compact is made and entered into by and between the Seminole 

Tribe of Florida, a federally-recognized Indian Tribe, and the State of Florida, with respect to the 
operation of Covered Games, as defined herein, on the Tribe's Indian Lands as defined by the 
Indian Gaming Regulatory Act.”); id., Part II, Sec. E (“the Seminole Tribe of Florida desires to 
offer the play of Covered Games, as defined in Part III of this Compact, as a means of generating 
revenues for purposes authorized by the Indian Gaming Regulatory Act”); (“The Tribe and State 
agree that the Tribe is authorized to operate Covered Games on its Indian lands, as defined in the 
Indian Gaming Regulatory Act, in accordance with the provisions of this Compact.”); id., Part V., 
Sec. J (“The Tribe may establish and operate Facilities that operate Covered Games only on its 
Indian Lands as defined by the Indian Gaming Regulatory Act and as specified in Part IV”); id., 
Part XIV, Sec. D (“This Compact is intended to meet the requirements of the Indian Gaming 
Regulatory Act as of the Effective Date of this Compact . . . . ”). 
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That means the Tribe has not met the requirements of Rule 24(a)(2). See Prudential, 136 F.3d at 

156 (requiring a “legally protected interest” for intervention under Rule 24(a)(2)).  

C. The Secretary And DOI Will Adequately Represent The Tribe’s Interests. 

The Tribe has failed to allege a sufficient basis for concluding that its interests would be 

inadequately represented by the Defendants, who have a strong interest in defending their approval 

of the Compact. As an initial matter, the Tribe’s burden is heightened because the government is 

the defendant here. As explained by another court in this district, “the fact that the government is 

a party makes it more difficult for movants for intervention in this Circuit to meet that minimal 

burden.” Sweet Home Chapter of Cmtys. for a Great Or. v. Lujan, No. 91-1468, 1991 WL 277331, 

at *3-4 (D.D.C. Dec. 10, 1991); id. at *4 (“Intervenors in this case have similarly failed to 

demonstrate that their interests are sufficiently different from the government's interest that they 

will not be adequately represented by the government.”). See also Victim Rts. L. Ctr. v. Rosenfelt, 

988 F.3d 556, 561 (1st Cir. 2021) (the burden of demonstrating inadequate representation is 

“ratcheted upward when the movant seeks to intervene as a defendant alongside a government 

entity” and a “successful rebuttal requires a strong affirmative showing that the agency (or its 

members) is not fairly representing the applicants’ interests.” (quotation marks and citations 

omitted)). 

Moreover and regardless of the level of burden, the Tribe fails to assert any basis for 

inadequate representation by the Defendants here. The Tribe asserts that it has “economic” or 

“sovereign” interests in the Compact that Defendants do not share. ECF 13 at 3-4. But the test is 

not whether the interests are different, but whether the representation may be inadequate. As 

explained in Humane Society of the United States v. Clark, 109 F.R.D. 518 (D.D.C. 1985): 

Movants’ contention that their interests may be inadequately represented 
due to the federal defendants’ obligation to ‘balance competing interests’ in 
pursuing this litigation is not persuasive. In the context of this lawsuit, the 
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federal defendants’ only interest is in upholding the regulations, not in 
redetermining whether those regulations properly weigh the competing 
interests of hunters and non-hunters.” Indeed, there is no evidence of any 
disagreement of any sort between the federal defendants and the WLFA or 
the NRA which might justify intervention. Nor is there any showing of a 
conflict of interest or collusion between plaintiffs and the federal defendants 
which might indicate that the federal defendants are not fully willing to 
vigorously support the regulations in question. 

109 F. R. D. at 520-21 (emphasis added) (citations omitted). See also Solonex LLC v. Jewell, No. 

13-0993 (RJL), 2014 WL 2586938, at *2 (D.D.C. June 10, 2014) (intervenor non-profit 

organizations were adequately represented by the Bureau of Land Management, as “the aim of 

their advocacy is the very reason the government suspended the lease in the first place . . . : the 

conservation of natural and cultural resources. . . .”); Seminole Nation of Okla. v. Norton, 206 

F.R.D. 1, 10 (D.D.C. 2001) (DOI could adequately represent bands of plaintiff tribe who would 

have been removed from membership under amendments rejected by the DOI, as “the only 

potential for inadequacy in the representation of the DOI is the risk that the DOI will not vigorously 

defend itself against Plaintiff’s APA claim,” and “There is no indication in the record that any such 

risk exists.”); Doe 1 v. Fed. Election Comm’n, No. 17-2694 (ABJ), 2018 WL 2561043, at *5 

(D.D.C. Jan. 31, 2018) (“The specific purpose that intervention by CREW would serve does not 

warrant a finding that the agency cannot adequately represent CREW’s interest here. CREW’s 

interest is not sufficiently different from the FEC’s that its interest will not be adequately 

represented by the FEC in this case.”). See also Victim Rts. L. Ctr., 988 F.3d at 561 (a “party that 

seeks to intervene as of right must produce some tangible basis to support a claim of purported 

inadequacy” (quoting Pub. Serv. Co. of N.H. v. Patch, 136 F.3d 197, 207 (1st Cir. 1998))). 

Nor is it of import that Defendants may suffer a less impactful harm from a loss. As 

explained by the Humane Society Court:  

The federal defendants, movants argue, would only be “inconvenienced” by 
an adverse decision imposing new rulemaking, an impact “nowhere near as 
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direct or immediate” as the impact on the members of the NRA and WLFA, 
who would lose their hunting rights on public land. If this distinction 
satisfied the requirements for intervention as of right, however, there would 
be no limits to the entitlement of parties who benefit in some fashion from 
government regulations to intervene as of right whenever those regulations 
are challenged. A successful challenge to government policy will almost 
always have a more “direct or immediate” impact on private citizens who 
benefit from that policy than it will have on the government agency which 
adopted it. But that factor alone is not sufficient to mandate intervention as 
of right.  

Humane Soc’y, 109 F.R.D. at 521 (emphasis added).  

Nor is there any other basis for the Tribe to make an assertion of inadequate representation 

here. Not only is there no conflict of interest between the Tribe and the Defendants, but Defendants 

issued the DOI Letter that expressly discussed the online sports betting provisions and articulated 

their reasons for believing them to be legal. ECF 1-6 at 6-8. The Tribe makes no effort to explain 

why Defendant’s position would be inadequate to defend the Tribe’s interests.  

The cases cited by the Tribe do not assist its position. In MGM, the plaintiff did not even 

brief the Rule 24(a) factors in its opposition to intervention. 2020 WL 4455496, at *4 (“MGM also 

has not addressed whether the Movants meet the four prerequisites for intervention identified in 

Federal Rule 24(a).”). In Forest County Potawatomi Comm., Indian tribes were on both sides of 

the case, dividing the government’s loyalty given its trust obligations to Indian tribes.16 Forest 

                                                           
16  As the Supreme Court has recognized, the relationship between the United States and Indian tribes 

is built around the doctrine of trust responsibility. See United States v. Mitchell, 463 U.S. 206, 225 
(1983) (A principle that “has long dominated the Government’s dealings with Indians” is “the 
undisputed existence of a general trust relationship between the United States and the Indian 
people.”); United States v. Navajo Nation, 537 U.S. 488, 506 (2003) (confirming the “general trust 
relationship” between Indian tribes and the federal government). Furthermore, the specific 
authority and responsibility for the United States government’s trust obligations to the Indian tribes 
is vested in the Secretary. See United States v. Eberhardt, 789 F.2d 1354, 1360 (9th Cir. 1986) 
(“We hold that the general trust statutes in Title 25 do furnish Interior with broad authority to 
supervise and manage Indian affairs and property commensurate with the trust obligations of the 
United States.”). In the context of IGRA specifically, the Secretary is charged directly with 
considering “the trust obligations of the United States to Indians,” 25 U.S.C. § 2710 (d)(8)(B)(iii), 
and the DOI has an amplified duty to preserve the Compact and defend its benefits to the Tribe. 
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Cnty. Potawatomi Cmty. v. United States, 317 F.R.D. 6, at 9  (D.D.C. 2016). Further, the issues 

presented there were not straightforward, and, unlike here, the intervening tribe sought full 

intervention in which it intended to assert its “own rights and opportunities, including [its] specific 

economic development goals, both under the IGRA and in their capacities as sovereign entities.”17 

Id. at 15. PPI, Inc. v. Kempthorne, No. 4:08cv248-SPM, 2008 WL 2705431 (N.D. Fla. July 8,  

2008), an unpublished opinion from the Northern District of Florida, contains only cursory 

reasoning and omits any real analysis of the issue, focusing instead on the prejudice if the compact 

were set aside, id. at *4, a separate part of the Rule 24 inquiry, see Fed. R. Civ. P. 24(a)(2) 

(intervention of right proper where movant with a legitimate interest “is so situated that disposing 

of the action may as a practical matter impair or impede the movant’s ability to protect its interest, 

unless existing parties adequately represent that interest”). Finally, while the Tribe cites the Rule 

19 case, Eco Tour Adventures, Inc. v. Zinke, 249 F. Supp. 3d 360 (D.D.C. 2017), to argue that all 

parties to a contract must be joined, the relevant third parties there did not intervene at all. 249 F. 

Supp. 3d at 390 (“The parties have not moved to join the incumbents as parties to this suit, nor 

have the incumbents sought to intervene.”). Further, Eco Tour if anything, undermines the Tribe’s 

position because the court there found that it could address the legal question of whether the 

National Park Service violated the APA without the required parties. Id. at 391. The court granted 

summary judgment, granted a declaratory judgment and declaratory relief, and determined that 

                                                           
Cf. ECF 1-6 at 6 (“In fulfilling the United States’ trust obligations to tribes, the Department reviews 
compacts to ensure that they comply with Federal law, were the product of bilateral good-faith 
negotiations, and that they respect the boundaries of tribal sovereignty that Congress altered when 
it enacted the IGRA.”); id. at 2 (“As part of the trust obligation to tribes, the Department must 
consider these unique factors as it undertakes its review pursuant to 25 U.S.C. § 2710”). 

17 The court also put conditions on the intervention to avoid duplicative arguments, new claims, and 
engagement on “collateral issues.” Forest Cnty. 317 F.R.D. at 15-16.  
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injunctive relief was appropriate, but required supplemental briefing on whether the incumbent 

concessioners should be joined as parties before fashioning that relief.18 Id. at 389, 393-94. 

The Tribe’s citations asserting that all parties must be joined to a lawsuit to invalidate a 

contract ignore case law that recognizes the difference between (a) cases challenging the approval 

of a contract, and (b) cases involving the contract itself and the parties to that contract.  In Pueblo 

de Sandia v. Babbitt, 47 F. Supp. 2d 49 (D.D.C. 1999), for example, the court recognized the 

difference between an action challenging a compact approval and a contract case. 47 F. Supp. 2d 

at 53 (“Contrary to defendant’s suggestion, however, this case is not an ordinary contract case.  

The plaintiffs’ action does not lie in contract; rather the plaintiff Pueblos are suing for review of 

agency action under the Administrative Procedure Act. The nature of this action is clear both from 

the alleged grievances and from the requested relief.”). Similarly, in CAGEC, 471 F. Supp. 2d 295 

(W.D.N.Y. 2007), the Plaintiff citizens group brought an APA challenge to the approval by then-

Secretary Gail Norton of the Seneca Nation of Indians’ (“SNI’s”) construction of a gambling 

casino on land it purchased in the City of Buffalo that Secretary Norton determined met the 

definition of “Indian lands.” 471 F. Supp. 2d at 301-02. The SNI had entered into a compact with 

New York to establish gaming facilities at the Buffalo location, and Secretary Norton took no 

action, causing it to be deemed approved. Id. at 307. The SNI argued (via amicus brief) that it had 

an interest in the action that arose from its compact. Id. at 311-12. The CAGEC court rejected the 

notion that the compact gave the SNI a valid interest in the litigation: 

The Compact here simply reflects the parties’ agreement that sites for SNI 
gaming will be limited to Indian lands in certain geographic locales and is 
premised on the assumption that property purchased with SNSA funds will 
qualify as gaming-eligible Indian lands. . . .  The actual creation of gaming-
eligible Indian land is not among the issues that parties to a tribal-state 
compact have authority to negotiate. 25 U.S.C. § 2710(d)(3)(C). Thus, 

                                                           
18 Eco Tour also did not involve Native American tribes. See generally 249 F. Supp. 3d 360. 
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while the SNI’s and State’s mutual assumption may be impacted by the 
outcome of this litigation, their agreement that class III gaming can occur 
in the City of Buffalo if and when gaming-eligible Indian lands are acquired 
there will not. 

Id. at 314, n.11 (emphasis added). The court continued, “Contrary to the SNI’s characterization, 

this action does not lie in contract. Plaintiff’s challenge to the Secretary’s approval of the Compact 

does not call into question the sovereign capacity of the SNI and the State to contract, or the 

adequacy and validity of their negotiated agreement understate [sic] contract law principles.” Id. 

at 314. 

The same is true here. This case is not a contract case. Nor does it challenge the sovereign 

capacity of the Tribe and Florida to contract. Rather, as in CAGEC, Plaintiffs challenge the 

Secretary’s approval of a matter that “is not among the issues that parties to a tribal-state compact 

have authority to negotiate” – i.e., online sports betting off Indian lands. As in CAGEC, although 

the Tribe’s and Florida’s “mutual assumption” regarding the validity of online sports may be 

impacted – i.e., that they can “deem” acts occurring off of Indian land to be on Indian land – the 

Tribe and State will still be able to engage in all portions of the Compact that relate to gaming “on 

Indian lands,” as they expressly agreed upon severability provisions in case of that outcome. 

The only area in which Defendants here theoretically may not represent the Tribe’s 

interests is on the Rule 19 analysis itself, as Defendants have not yet made clear whether they 

intend to argue that the Tribe is an indispensable party. But the Tribe does not make that argument 

and therefore has waived it.19 Moreover, even had the Tribe made that argument, it ultimately 

                                                           
19  See Williams v. BluePRINT, LLC, 952 F. Supp. 2d 209, 213 n.1 (D.D.C. 2013) (refusing to consider 

argument raised in plaintiff’s reply brief that Federal Rule of Civil Procedure 37(a)(4) provides an 
alternative ground for plaintiff to recover attorney’s fees and costs, because “[h]aving waited to 
advance this argument until his reply, [plaintiff] has waived it.” (citing A.J. McNulty & Co. v. 
Sec’y of Lab., 283 F.3d 328, 338 (D.C. Cir. 2002)); Cornell v. Fed. Mar. Comm’n, 634 F. App’x 
795, 797 (D.C. Cir. 2015) (following rule in the District of Columbia Circuit that failure to raise 
an argument in opening brief waives the argument); see also California v. Trump, No. 19-960 
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would fail. Even if the Tribe were permitted to intervene, the Tribe could not then rely on that 

same argument under Rule 19 to argue it is an indispensable party, as the Tribe would be present 

to advocate for its own interests as to its purported indispensability.20 

Further, intervention is unnecessary because as explained above, the Court has the 

independent ability to examine the issue under D.C. Circuit precedent. The Tribe’s conditional 

motion to dismiss and reply could simply be treated as an amicus brief on the Rule 19 issue. 

II. IF INTERVENTION IS GRANTED, THE MOTION TO DISMISS SHOULD BE 
DENIED. 
 
Rule 19(a) first requires the Court to determine if an absent party is a required party. If an 

absent party is required but joinder is infeasible, the Court then examines “whether, in equity and 

good conscience, the action should proceed among the existing parties or should be dismissed.” 

Fed. R. Civ. P. 19(b). The Tribe does not meet the requirements of Rule 19(a) or (b). Accordingly, 

if the Court grants intervention and permits the filing of the motion to dismiss, the motion should 

be denied. Likewise, if the Court denies intervention but still considers the Rule 19 issues, it should 

conclude that joinder is not required and the case should proceed.  

A. The Tribe Is Not A Necessary Party Under Rule 19(a). 

The Tribe has failed to meet the requirements of Rule 19(a). To qualify as a necessary 

party, the Tribe must show that it is “so situated that disposing of the interest in the person’s 

absence may: (i) as a practical matter impair or impede the person’s ability to protect that interest; 

                                                           
(RDM). 2020 WL 1643858, at *16 (D.D.C. Apr. 2, 2020) (plaintiffs failed to establish standing 
“even though Plaintiffs’ complaint includes references to other rulemakings” that may support 
standing, because “they have invoked none of those in attempting to carry their own burden to 
establish their standing or in opposing Defendants’ motion for summary judgment on standing”) 
(citing cases concerning waiver of arguments). 

20  Moreover, as discussed in Section I.B above, sovereign immunity is not a legitimate “interest” in 
the subject matter of the litigation to justify intervention under Rule 24.  
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or (ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise 

inconsistent obligations because of the interest.” Fed. R. Civ. P. 19(a)(1)(B). The Tribe has only 

alleged the first of the two to be implicated here. As the language of the rule reflects, and as various 

courts have recognized, this inquiry is pragmatic, fact-specific, and case-dependent. Kickapoo 

Tribe of Indians of Kickapoo Resrv. in Kan. v. Babbitt, 43 F.3d 1491, 1495 (D.C. Cir. 1995). 

Further, and as recognized by the Tribe’s own authority, it is a more demanding standard than the 

inquiry under Rule 24. Forest Cnty., 317 F.R.D. at 14 n.10 (holding that under Rule 19, the party 

“must not only identify the alleged conflict of interest between the United States and the tribe but 

demonstrate how such a conflict might actually arise under the facts of the case” (alterations 

omitted) (quoting Knox v. U.S. Dep’t of the Interior, 759 F. Supp. 2d 1223, 1236 (D. Idaho 2010)).   

The Tribe’s absence will not impair its ability to protect its interests because the Secretary 

is defending the validity of its approval of the Compact. The Tribe has presented no reason to 

doubt the Secretary’s ability or inclination to provide adequate representation of its own approval. 

Given that it is the Tribe’s burden to make that showing, its motion must fail for that reason alone. 

See Woodland v. Viacom, Inc., 2006 WL 8446403, at *1 (D.D.C. Nov. 9, 2006) (“The party moving 

for dismissal bears the burden of proving that the absent party is indispensable” (citing Ilan-Gat 

Eng. Ltd., A.G./S.A. v. Antigua Int. Bank, 659 F.2d 234, 242 (D.C. Cir. 1981))); Citadel Inv. Grp., 

L.L.C. v. Citadel Cap. Co., 699 F. Supp. 2d 303, 317 (D.D.C. 2010) (same). As discussed above, 

even in the less demanding context of Rule 24 intervention where the party’s burden is minimal, 

courts in this and other circuits routinely find that the government is an adequate representative 
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and deny intervention. The Tribe has made no showing that could meet the more stringent burden 

under Rule 19.21   

The government’s trust obligation to Native American tribes further demonstrates that the 

Tribe’s absence would not prejudice its interests. See n. 16 above. “In general, the United States’ 

trust obligations to the Indian tribes, which the Secretary has a statutory duty to protect, satisfies 

the representation criteria and allows it to adequately represent the absent tribes unless there exists 

a conflict of interest between the United States and tribe.” Artichoke Joe’s v. Norton, 216 F. Supp. 

2d 1084, 1118 (E.D. Cal. 2002). “The Department of the Interior, as trustee for Indian tribes, has 

an interest in Indian self-government, including tribal self-sufficiency and economic development, 

that makes it uniquely qualified to represent a tribe’s interests unless there is the clear potential for 

inconsistency between the government’s obligations to the tribe and its other obligations in the 

context of the pending case.” CAGEC, 471 F. Supp. 2d at 315; see also Heckman v. United States, 

224 U.S. 413, 444-45 (1912) (Indian grantors of land were not indispensable parties in a lawsuit 

brought by the United States to invalidate the grant); Knox v. Dep’t of Interior, 759 F. Supp. 2d 

1223, 1236 (D. Id. 2010) (citing Washington v. Daley, 173 F.3d 1158, 1168 (9th Cir. 1999)) (“To 

prevail on a claim that the United States cannot adequately represent the Tribe’s interest, the 

Secretary must not only identify the alleged conflict but demonstrate how such a conflict might 

                                                           
21  By contrast, courts that have doubted the adequacy of the government’s representation have 

provided very specific reasons why the government is an inadequate representative in those cases. 
As reflected in the Tribe’s authority, for example, courts conclude that those who submit 
confidential information to the government may intervene under Rule 24(a) to protect against 
disclosure in response to FOIA requests in light of the tension between their interests and the 
government’s interest in proper compliance with the Freedom of Information Act. See 
100Reporters LLC v. U.S. Dep’t of Justice, 307 F.R.D. 269, 277 (2014); see also Crossroads 
Grassroots Policy Strategies v. F.E.C., 788 F.3d 312, 321 (D.C. Cir. 2015) (“It is apparent the 
parties hold different interests, for they disagree about the extent of the Commission’s regulatory 
power, the scope of the administrative record, and post-judgment strategy”). 
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actually arise under the facts of the case.”); Forest Cnty., 317 F.R.D. at 14 n.10 (citing Knox 

approvingly for this principle).   

For these reasons, courts routinely reject Rule 19 motions by absent tribes with an interest 

in challenged government decisions because the United States would adequately represent the 

interests of the absent party. For example, in Sac & Fox Nation of Missouri v. Norton, 240 F.3d 

1250 (10th Cir. 2001), the Tenth Circuit reversed the district court’s grant of a Rule 19 motion by 

a tribe in a case challenging the Secretary’s decision to take land into trust for the absent tribe and 

to approve gaming activities on the land pursuant to IGRA. The court explained that the “potential 

of prejudice to the Wyandotte Tribe’s interests” was “greatly reduced” by “the presence of the 

Secretary as a party defendant” and that “as a practical matter” the Secretary’s interest in defending 

her determinations was “virtually identical” to the tribe’s economic interest. Id. at 1259. See also, 

e.g., Kansas, 249 F.3d at 1226-27 (absent tribe was not indispensable party in case challenging the 

Secretary’s determination that certain land constituted “Indian lands” where tribal gaming could 

occur); Knox, 759 F. Supp. 2d at 1236 (rejecting Rule 19 motion by absent tribes in case 

challenging amendments to IGRA compacts and holding that “the Secretary approved those 

amendments and hence has every incentive to zealously defend its approval”); CAGEC, 471 F. 

Supp. 2d at 315 (rejecting on adequacy grounds a Rule 19 motion seeking to intervene in challenge 

to Secretary’s approval of amendments to IGRA compact that permitted Class III gaming on 

certain lands that plaintiffs claimed did not qualify as Indian lands); Artichoke Joe’s, 216 F. Supp. 

2d at 1119-20 (tribes were not indispensable parties in action to challenge Class III gaming 

compacts because government defendants could adequately represent their interests); Cassidy v. 

United States, 875 F. Supp. 1438, 1440 (E.D. Wash. 1994) (finding that nonparty tribes were not 

required parties under Fed. R. Civ. P. 19(a), because the United States could represent them 
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adequately); City of Sault Ste. Marie v. Andrus, 458 F. Supp. 465, 473 (D.D.C. 1978) (tribe was 

not indispensable party in challenge to legality of the DOI’s decision to take land into trust for 

tribe based on “the special relationship between the federal government and the Indian nations”); 

Ransom v. Babbitt, 69 F. Supp. 2d 141, 148 (D.D.C. 1999) (BIA-recognized government was not 

indispensable in dispute over leadership because “whatever interests the Constitutional 

Government might have in this case will find adequate representation by Defendants”). 

These principles are further reinforced by the facts of this case and the purely legal nature 

of the issues presented. Following the approval of the Compact, the Secretary sent a letter to the 

Tribe making clear its support for the online sports gaming provisions of the Compact. ECF 1-6 at 

6-8. The Tribe itself quotes approvingly from the letter in its motion for intervention, stating that 

the “Department’s letter provided a detailed analysis of the legality of the mobile sports betting 

provisions, and it concluded that ‘[t]he Department must apply the law in a manner that ensures 

tribes are not hindered from utilizing new technology in an evolving industry.’” ECF 13 at 3. 

Defendants also have made clear that they intend to defend the decision, and in particular, that 

they intend to oppose Plaintiffs’ motion for summary judgment.  ECF 9 (Joint Motion for Briefing 

Schedule). These facts further foreclose any suggestion that the United States would be an 

inadequate representative of the Tribe’s interests. See Three Affiliated Tribes of Fort Berthold 

Indian Reserv. v. United States, 637 F. Supp. 2d 25, 31 (D.D.C. 2009), (citing Ramah Navajo Sch. 

Bd. v. Babbitt, 87 F.3d 1338 (D.C. Cir. 1996)) (holding that nonparty Tribes were not necessary 

where Secretary of the Interior and would-be intervenors “share defendants’ interest in following 

existing IHS policy”; see also Ramah, 87 F.3d at 1351 (citing authority approvingly for the 

proposition that nonparty Tribes were not necessary where “the United States would have the court 

construe the law in essentially the same fashion as the Tribes”).  
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The Tribe fails to address any of the foregoing authority or facts. It does not mention the 

Secretary’s trust obligation, identifies no conflict of interest between itself and Defendants, and 

provides no reason why the Secretary would not adequately represent the Tribe’s interests given 

their common interest in defending the Secretary’s approval. It also fails to address the purely legal 

nature of the issues in the case which further diminishes any suggestion that its absence from the 

case would be material. Instead, to the extent that it presents any analysis at all, the Tribe points to 

its economic interest without explaining why that interest matters in assessing the adequacy of the 

Secretary’s representation in defending her own approval on the purely legal issues presented here. 

Likewise, the Tribe fails to address the various cases finding that the Secretary’s interest in 

defending such approvals is equivalent for all practical purposes to the economic benefit that the 

tribes derive from such decisions. See, e.g., CAGEC, 471 F. Supp. 2d at 316 (citing cases).  

Rather than provide reasons for the inadequacy of the Secretary’s representation in this 

case or address any of the foregoing authority, the Tribe’s analysis is limited to cursory discussion 

of a handful of decisions finding tribes and states to be necessary parties, ignoring the reasoning 

or particular facts of those cases in contravention of this Circuit’s instruction that Rule 19 

necessitates such an inquiry. See, e.g., Kickapoo, 43 F.3d at 1495 (Rule 19 “calls for a pragmatic 

decision based on practical considerations in the context of particular litigation”) (emphasis 

added). The Tribe fails to mention that two of its three cited cases involving Native American 

interests involved case-specific reasons not present here as to why the parties to the case would 

not have adequately represented the absent tribes’ interests, making them obviously inapposite.22  

                                                           
22  See Friends of Amador Cnty. v. Salazar, 554 F. App’x 562, 564 (9th Cir. 2014) (relying on the 

district court’s conclusion that the Secretary would not adequately represent the absent tribe’s 
interest in light of statements made by Secretary’s lawyers at status conference); Lac du Flambeau, 
327 F. Supp. 2d at 1000 (“The Nation’s interests cannot be protected by the federal defendants in 
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The third case failed even to address whether the Secretary would have adequately represented the 

absent tribe’s interests, and focused exclusively on the impact of a potential adverse judgment 

rather than the impact of deciding the case in the absence of the tribe. Compare PPI, Inc. 2008 WL 

2705431, *4 (the “focus instead is on the prejudice that would be suffered by a judgment declaring 

the compact invalid”) with Fed. R. Civ. P. 19(a) (assessing prejudice from deciding the case “in 

the person’s absence”) (emphasis added).   

The Tribe also cites two other inapposite cases involving absent states where it was clear 

that the Secretary was “not in a position to champion the State’s position in view of his trust 

obligations to the absent Tribe.” See Kickapoo Tribe of Indians of Kickapoo Resrv. in Kan., 43 

F.3d at 1499 (dismissing lawsuit seeking to bind an absent State to the terms of a compact that the 

state Supreme Court had held to be unlawful under state law); Pueblo of Sandia v. Babbitt, 47 F. 

Supp. 2d 49, 51 (D.D.C. 1999) (dismissing lawsuit by tribe seeking to challenge terms of a compact 

that the Secretary had questioned where there was no dispute that the state was a necessary party).   

Finally, the Tribe asserts conclusorily “that parties to a contract are necessary parties under 

Rule 19(a) in actions involving their contractual rights,” citing Eco Tour Adventures, Inc. v. Zinke, 

249 F. Supp. 3d 360, 390-91 (D.D.C. 2017). ECF 13-4 at 3. This purported rule, however, is refuted 

by the very case it cites, which found that joinder of the absent contracting party was not necessary 

to decide that some form of injunctive relief was required and for resolution of the “purely legal 

question of whether NPS,” the defendant agency in the case, “violated the APA” in granting the 

concession. Eco Tour, 249 F. Supp. 3d at 390; see also id. at 393-94 (ordering briefing as to 

                                                           
a suit in which federally recognized Indian tribes are on both sides of the litigation because 
defendants have a trust responsibility to all such tribes”) (emphasis in original).   
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whether concessionaire needed to be joined solely for purposes of fashioning the equitable relief). 

The present case similarly involves only pure legal questions.  

Moreover, as explained above, a case that seeks invalidation of an agency approval of a 

contract, where the agency is present and adequate to defend its approval, is wholly different from 

a case arising under the contract itself, brought by or against only some members of the contract. 

See CAGEC, 471 F. Supp. 2d at 314-15 (“Plaintiffs’ challenge to the Secretary’s approval of the 

Compact does not call into question the sovereign capacity of the SNI and the State to contract, or 

the adequacy and validity of their negotiated agreement understate [sic] contract law principles.”); 

Pueblo of Sandia, 47 F. Supp. 2d at 53 (“The plaintiffs’ action does not lie in contract; rather the 

plaintiff Pueblos are suing for review of agency action under the Administrative Procedure Act. . 

. . Secretarial approval is agency action like any other, reviewable under the APA.”); see also 

Anchorage v. Integrated Concepts & Rsch. Corp., 1 F. Supp. 3d 1001, 1015-16 (D. Alaska 2014) 

(“as discussed above, whether a party to contract is a necessary party to the litigation requires a 

practical . . . and fact specific inquiry,” not a “blanket characterization of parties to a contract as 

necessary parties”) (internal citation and quotations omitted and ellipses in original).23  

In sum, in this case Defendants have trust obligations to the Tribe, ample incentive and 

demonstrated intent to defend the legality of their approval of the Compact, no reason to believe 

they will not do so, and pure questions of law. Under such circumstances, the Tribe is not a 

necessary party under Rule 19(a).    

                                                           
23  Even outside the APA context, courts have held that parties to a contract are not necessary under 

Rule 19(a) where the claims are only tangentially related to the contract. See, e.g., Kuhn Constr. 
Co. v. Ocean & Coastal Consultants, Inc., 723 F. Supp. 2d 676, 688 (D. Del. 2010) (“Because 
[tortious] interference is an independent tort claim, complete relief can be granted by having the 
allegedly tortious actor in the claim, although the signatory on the contract is not part of the case.”). 
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B. Even If Rule 19(a) Were Met, The Rule 19(b) Factors Require Continuation Of 
The Lawsuit. 

Because the Tribe is not a required party under Rule 19(a), there is no need to proceed to 

Rule 19(b). However, if the Court holds that the Tribe is a necessary party under Rule 19(a), then 

the Court would next need to determine if it is infeasible to join the Tribe due to its asserted 

immunity. The Tribe has not made a sufficient showing in that regard. First, the Tribe’s 

intervention alone should be deemed a waiver of immunity, as argued above and in accordance 

with D.C. Circuit precedent. See Wichita, 788 F.2d at 773. Second, the Tribe’s actions possibly 

being involved in submitting the Compact for DOI approval and perhaps lobbying DOI to approve  

it may also constitute a waiver of immunity, as discussed in Section II.B.1 below.24 

Where a party is both necessary under Rule 19(a) and it is infeasible to join that party 

(including for reasons such as lack of jurisdiction), Rule 19(b) requires the Court to determine 

whether “in equity and good conscience, the action should proceed among the existing parties.” 

To make this determination, Rule 19(b) lists four factors for the Court to consider, although courts 

have made clear that those factors are not exclusive and that additional factors may also be 

considered. See Molinos Valle Del Ciabo, C. por A. v. Lama, 633 F.3d 1330, 1347 (11th Cir. 2011) 

(quoting Notes of Advisory Committee on Rules, 1966 Amendment) (Rule 19(b)’s factors “are 

not exclusive, and the court may consider other ‘pragmatic considerations,’ in this analysis”). Here, 

                                                           
24 “It is also worth noting that Tribal officials are not immune from prospective injunctive relief, but 

instead are subject to the doctrine of Ex Parte Young¸ 209 U.S. 123 (1908). See, e.g., Santa Clara 
Pueblo v. Maritnez, 436 U.S. 49, 59 (1978) (“As an officer of the Pueblo, petitioner . . . is not 
protected by the tribe’s immunity from suit.”) (citing Ex Parte Young); Bassett v. Mashantucket 
Pequot Tribe, 204 F.3d 343, 358 (2d Cir. 2000) (if tribal museum is found to be an agency of the 
defendant tribe, plaintiff could amend its copyright claim to run “against the administrators of the 
Museum, rather than the museum itself”) (citing Ex Parte Young); Vann v. Kempthorne, 534 F.3d 
741, 750 (D.C. Cir. 2008) (“Applying the principle of Ex Parte Young in the matter before us, we 
think it clear that tribal sovereign immunity does not bar the suit against tribal officers.”). 
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whether considered individually or together, the Rule 19(b) factors overwhelmingly require 

proceeding with the case without the Tribe. Moreover, a number of additional factors unique to 

this case only further bolster that conclusion. 

1. The Tribe Is Not Prejudiced From Adjudication Of The Merits In Its 
Absence. 

Rule 19(b)(1) requires analysis of “the extent to which a judgment rendered in the person’s 

absence might prejudice that person or the existing parties or existing parties.” The focus here is 

on whether the person suffers prejudice because the adjudication is “rendered in the person’s 

absence,” not on whether an adverse adjudication will itself be prejudicial simply because it is 

adverse. Here, because the issues are purely legal and the Defendants have every incentive to 

defend the approval of the Compact, the Tribe is therefore not prejudiced by an adjudication in its 

absence. Alternatively, even if one were to assume any potential prejudice to the Tribe from having 

this case adjudicated in its absence, any such prejudice would be minimal given the purely legal 

nature of the issues presented, the Secretary’s incentive to defend its own approval, the obvious 

skill and capabilities of the Department of Justice as advocates in defending federal action, and the 

United States’ trust obligations to the Tribe.   

As with its Rule 19(a) analysis, the Tribe offers no reason to believe that its interests will 

be prejudiced by an adjudication of this case in its absence. Instead, it  points again to its interests 

in the Compact, ignoring that its interests are adequately protected by the Secretary and offering 

no basis for believing its interests will be harmed by its absence from the case.25  There is no more 

                                                           
25 See, e.g., Sac & Fox Nation, 240 F.3d at 1260 (concluding in analyzing Rule 19(b)(1) that 

notwithstanding economic interest, “the potential of prejudice to that interest is offset in large part 
by the fact that the Secretary’s interests in defending the decisions are substantially similar, if not 
virtually identical, to those of the Wyandotte Tribe”); Kansas, 249 F.3d at 1226 (reaching the same 
conclusion in a different case based on the same mode of analysis).   
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skilled, experienced, or capable advocate at defending federal action than the Department of 

Justice, the Secretary has every incentive to defend her action here, and the Secretary has already 

defended her decision by letter. There is accordingly no basis for believing that the Tribe’s interests 

will be harmed at all, much less substantially, from an adjudication of this case in its absence.26  

2. The Structure Of The Compact And The Shape Of Relief Further Minimize 
Prejudice.  

The second factor examines the “extent to which any prejudice could be lessened or 

avoided by: (A) protective provisions in the judgment; (B) shaping the relief; or (C) other 

measures.” As already discussed, there is no material risk of prejudice here to be mitigated. See 

Sac & Fox Nation, 240 F.3d at 1260 (no need to address second factor where there is minimal 

prejudice). 

As an initial matter, the Compact itself is specifically structured to account for the illegality 

of the online sports gambling provisions and to minimize the impact of striking them down. The 

Compact contains both a general severability clause and a clause specifically focused on the online 

gambling provisions that are the subject of this case. That clause provides: 

In the event that a federal district court in Florida or other court of 
competent jurisdiction shall find any provision, section, or subsection of 
this Compact to be invalid, the remaining provisions, sections, and 
subsections of this Compact shall remain in full force and effect, provided 
that severing the invalidated provision, section or subsection does not 
undermine the overall intent of the parties in entering into this Compact. 
However, except as set forth below, if either Part XI or Part XII is held by 
a court of competent jurisdiction to be invalid, this Compact will become 
null and void at the option of either the Tribe or the State. If at any time the 

                                                           
26 The purely straightforward, purely legal nature of the issues additionally minimizes the risk of 

prejudice. Even in a case where a party could identify material differences between an existing 
and absent party’s legal positions (something the Tribe has not even attempted here), the act of 
attempting to demonstrate prejudice can identify the relevant issues for the Court and thereby 
minimize or eliminate any risk of prejudice.      

 

Case 1:21-cv-02192-DLF   Document 22   Filed 10/01/21   Page 44 of 55



37 
 

Tribe is not legally permitted to offer Sports Betting as described in this 
Compact, including to Patrons physically located in the State, but not on 
Indian lands, then the compact will not become null and void, but the Tribe 
will be relieved of its obligation to pay the full Guaranteed Minimum 
Compact Term Payment, as explained in Part XI, Section C.4(e). 

ECF 1-1 at  Part XIV, Sec. A (emphasis added). This provision further minimizes the extent of 

any prejudice given that Plaintiffs seek only to invalidate the approval of the online sports gaming 

provisions. This severability clause ensures that the remainder of the Compact and survives and 

determination that the provision is illegal, and the Tribe and State negotiated the specific 

consequences of invalidating this single provision, and thus have built in a remedy to both parties 

that contractually accounts for the value of the lost business.  ECF 1-1, at Part XI, Sec. C.4(e).  

Further, even in a case presenting questions of pure law where, unlike here, there was a 

true concern about prejudice caused by an absent party’s interests, there are various steps a court 

could take to mitigate that concern. Rule 19(b)(2)(C) specifically requires the Court to consider 

such “other measures” that could be taken to protect against that prejudice. In this case, those other 

measures include: (a) remanding the invalidated approval to the agency, thereby allowing the Tribe 

to make its legal arguments to the agency to try to persuade it to re-issue the approval in way that 

could be upheld27; (b) appointing an attorney to advocate for the Tribe’s position; or (c) declining 

to address issues that it believed to be inadequately presented.  If such measures would add nothing 

here, it could only be because the legal issues are sufficiently straightforward in this case, and there 

is already an effective advocate for the absent party’s interests in the case. Any harm to the Tribe’s 

interests will therefore come not from adjudicating the case in its absence but, instead, from the 

                                                           
27  See Stock W. Corp. v. Lujan, 982 F.2d 1389, 1399 (9th Cir. 1993) (“In this case, relief can be 

shaped to lessen any prejudice to the Tribe. If Stock West prevails in any part of its action, the 
district court could remand the case for further agency proceedings rather than compel agency 
action.”).  
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evident illegality of the online gambling provisions of its Compact.  The purely legal nature of the 

issues also means that even attempting to demonstrate prejudice as part of the Rule 19 analysis 

would itself help to mitigate it by identifying legal issues that are purportedly at risk of being 

inadequately briefed. As noted, the Tribe has not even attempted such a showing here and thus has 

failed to justify both a finding of prejudice and a finding that it there is no way to address the 

nonexistent prejudice it has failed to identify.  

 The claim of potential prejudice is further foreclosed by the nature of the specific legal 

issue that is at the core of this case.  As discussed, the entire basis for the Compact was a 

transparently unlawful legal fiction, and its facial frivolousness will not change whether the 

Tribe is present or absent. 

 Further, the Tribe submitted the Compact to the Secretary for approval with full 

knowledge of its significant legal vulnerabilities and knowing that it needed to convince the 

Secretary to approve it, that the Secretary’s approval would be subject to judicial review, and 

that such cases are decided based on the administrative record. Amador County, Cal. v. Salazar, 

640 F.3d 373, 382 (D.C. Cir. 2011) (Secretary’s IGRA approval by inaction of tribal-state 

gaming compact was reviewable agency action). It therefore had a clear incentive to put its best 

foot forward during the administrative process to the Secretary who both approved it and now 

will be defending its approval. There is accordingly no basis for the suggestion that it has held 

something back or that its absence will be in any way material to the evaluation of the Compact’s 

legality. 

It also would be highly inequitable to allow the Tribe to participate voluntarily in an 

administrative process and then seek to foreclose the judicial review of the final agency action that 

Congress intended. Regardless of whether such actions waive sovereign immunity, a question that 
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is only relevant to the feasibility of joinder, they certainly demonstrate that the case should 

continue “in equity and good conscience” and undermine any claim to prejudice from having the 

merits of the litigation decided in an “absence” that is both self-serving and self-imposed. Finally, 

Ex Parte Young permits joinder of tribal officials responsible for unlawful acts of enforcement. 

209 U.S. 123 (1908). If it were true that the Tribe’s interests were substantially prejudiced by its 

absence—and of course that is not even remotely the case—then the Court (either on its own or at 

the instigation of one or all parties) could join the Tribal officials responsible for enforcement.28  

In sum, there is no credible argument that the Tribe’s interests would be meaningfully 

prejudiced by their absence or that there would be no way to fix such prejudice in this context. The 

Tribe knows it had no basis for entering into the Compact, as reflected in its reliance on the 

unlawful “deeming” fiction. It further knows its interests are adequately represented here, and that 

is why its explanation for their prejudice is so conclusory and inadequate. The Tribe also knows 

that there are ways of addressing inadequately briefed legal arguments even in a case where there 

is not already a party incentivized to defend its own approval with advocates who specialize in 

doing so. The Tribe is not concerned with prejudice from litigating the case in its absence. It is 

concerned with the fact that whether it is present or absent, the approval of its Compact is unlawful. 

It therefore turns to generalized assertions of a vague and unfixable faux prejudice to prevent any 

review of a federal approval that cannot be credibly defended on the merits.  

3. The Court Can Provide Complete Relief Between The Parties. 

Rule 19(b)(3) asks “whether a judgment rendered in the person’s absence would be 

adequate.” Here, a judgment rendered in the Tribe’s absence would be adequate because, 

regardless of whether the Tribe is present or not, the claims in the case turn solely on whether the 

                                                           
28 See n.24 above. 
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Secretary had authority to approve this Compact under IGRA. Sac & Fox Nation, 240 F.3d at 1260 

(“a judgment rendered in the Wyandottes’ absence would be adequate in our view because, 

regardless of the presence or absence of the Wyandottes, the claims in this action turn solely on 

the appropriateness of the Secretary’s actions, and the Secretary is clearly capable of defending 

those actions.”); Kansas, 249 F.3d at 1226. The Tribe’s brief discussion of this issue presupposes 

the Tribe’s indispensability and offers no basis for disputing the adequacy of the judgment where, 

as is the case here, its interests are adequately represented.    

4. The Tribe Concedes That Plaintiffs Have No Adequate Alternative Remedy. 
  

The fourth factor under Rule 19(b)(4) is “whether the plaintiff would have an adequate 

remedy if the action were dismissed for nonjoinder.” The Tribe concedes that Plaintiffs have no 

adequate alternative remedy if the Tribe is held to be indispensable and its immunity used to 

dismiss the case. Its sole argument in response is that the Rule 19(b) analysis must nonetheless 

be resolved in its favor because the Tribe’s sovereign immunity trumps all other interests. As 

discussed in subsection 5 (and elsewhere), the Tribe is wrong. 

5. The Enumerated Rule 19(b) Factors In Combination Demonstrate That The 
Lawsuit Must Continue. 

Because each individual factor favors continuation of this suit, the combined impact of the 

Rule 19 factors overwhelmingly does. It is undisputed that if the Tribe’s motion is granted, that 

will effectively preclude Plaintiffs from litigating their claims anywhere, causing serious prejudice 

to the Plaintiffs’ legal and financial interests. That will also cause harm to the public interest in 

having the legality of this compact approval adjudicated by a court. By contrast, the Tribe has 

failed to show any meaningful prejudice to its interests from litigating this case in its absence. As 

already discussed, the Tribe offers no reason why the Secretary would be an insufficient defender 
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of its own approval. It further offers no reason why nonexistent prejudice should trump the real 

harms that would arise from preventing Plaintiffs from litigating their claims.   

The Tribe makes no attempt to weigh the factors together, asserting only that its sovereign 

immunity always must override the unavailability of an adequate forum. ECF 13 at 11. This 

assertion ignores the remaining 19(b) factors, including the extent of prejudice, and makes no 

attempt to show, for example, that a minimal showing of prejudice to the allegedly indispensable 

party should outweigh a certainty of grave prejudice to the plaintiff through its loss of any forum 

in which to litigate its meritorious claims. The Tribe fails to recognize that the Rule 19(b) factors 

ask the Court to balance the competing interests at play here. See Kansas, 249 F.3d at 1226 (finding 

that Rule 19(b) factors favored the continuation of the lawsuit where there was no alternative forum 

and only a minimal potential for prejudice because of the adequacy of Secretary’s representation); 

Sac  & Fox Nation, 240 F.3d at 1259. Instead, the Tribe presupposes that it has demonstrated 

significant prejudice and ignores that Rule 19(b) contemplates a case-specific inquiry, 

consideration of all four factors, and consideration of the “extent” of prejudice to its interests. 

6. Additional Factors Demonstrate Why “In Equity and Good Conscience” 
This Lawsuit Should Proceed. 

In addition to considering the four factors listed in Rule 19(b), the Rule’s commentary 

makes clear that courts should also consider additional factors in determining whether a lawsuit 

“in equity and good conscience” should proceed. Fed. R. Civ. P. 19(b) advisory committee’s note 

to 1966 amendment. Thus, while Rule 19(a) alone requires denial of the Tribe’s motion, and while 

the four factors of Rule 19(b) similarly require its denial, several additional factors militate in favor 

of continuing the lawsuit and denying the Tribe’s motion.    

First, as detailed in the Statement of Facts, the Tribe and Governor secured legislative 

approval based on the understanding that the legality of the online gambling provisions would be 
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reviewed in court. The sponsor of the legislation expressly stated that the compact was structured 

“with an anticipation that there will be, ultimately, a court of final decision is going to have to 

make that determination” as to the Compact’s legality. May 17, 2021 H. Select Subcomm. On 

Compact (statement of House Bill Sponsor) (2:48:30). The Tribe’s representatives encouraged this 

understanding: the Compact provides that the Tribe would “defend the validity of the Compact” 

and the Tribe’s representatives, ECF 1-1 at Part XIV, Sec. F expressly asserted that the Tribe was 

assuming “the risk” of invalidation, May 17, 2021 H. Select Subcomm. On Compact (statement 

of House Bill Sponsor) (2:48:30), without ever stating that it would seek to use its sovereign 

immunity to prevent a court from ever determining the “validity” of the Compact or its approval. 

The contradiction between those statements and its current efforts to foreclose all judicial review 

further demonstrates that “equity and good conscience” require the lawsuit’s continuation.    

Second, the Tribe and State have sought to introduce online gambling into Florida based 

upon a transparent, illegal fiction—i.e., that online bets are “deemed” to be placed “on Indian 

lands” even though they are in fact placed from off Indian lands.  Even if the Court does not view 

this as relevant to determining whether the Tribe claims an interest under Rules 19 and 24, the 

clear and obvious legal infirmities of its position further weaken any suggestion that its position 

would somehow be prejudiced by litigating the case in its absence, particularly given the presence 

of the Secretary in the case.  There also is a public interest in adjudicating the validity of such a 

brazen attempt to “deem” the gaming to be authorized by IGRA even though it plainly is not.   

Third, as reflected in the recent filing of a separate lawsuit in this court by opponents of 

online gambling, many Florida citizens vigorously oppose the introduction of online gambling for 

public policy reasons that relate to its social impact.  Moreover, the expansion of online gambling 

outside of Native American reservations through IGRA presents important questions of law, yet 
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the Tribe’s position would foreclose all judicial review of it even as this Circuit previously rejected 

a different attempt to do just that. See Amador Cnty,. v. Salazar, 640 F.3d 373 (D.C. Cir. 2011). 

Again, this reinforces the public interest at stake, and the reasons why in “equity and good 

conscience,” this case must proceed. 

Fourth, running an unauthorized online sports gambling operation is a state and federal 

crime, and sovereign immunity does not prevent prosecution for such violations. The online sports 

gaming operations provided for in the Compact are unauthorized for the reasons Plaintiffs have 

explained, and therefore a ruling in favor of the Tribe’s motion to dismiss effectively permits the 

Tribe to engage in criminal conduct, carried out in plain sight and in open defiance of the law. ECF 

1 at ¶¶ 96-107.  Even assuming the Tribe is willing to brook that risk in exchange for the money it 

will receive, there is a public interest both in not creating such an enterprise and in not making 

unwitting felons of millions of Floridians. Id. at 85; see also FLA. STAT. § 849.014 (making sports 

betting, subject to minor exceptions, a “felony of the third degree”).   

Finally, the scheme at issue not only granted the Tribe a monopoly to conduct online sports 

gambling operations in violation of both federal and state law, but also increased the criminal 

penalties for all persons who conduct such activities and who are not members of the Tribe.  That 

(along with other issues discussed in the Complaint) raises serious claims that the Secretary 

violated the Equal Protection Clause in approving such a Compact. In all “equity and good 

conscience,” those claims should be heard. 

7. The Public Rights Exception Should Apply Here. 

The Court also should deny the Tribe’s Rule 19 motion under the “public rights doctrine.” 

That doctrine derives from National Licorice Co. v. NLRB, 309 U.S. 350 (1940), where a candy 

company challenged orders by the NLRB instructing the candy company to void contracts it 

entered into with its employees in which the employees agreed not to demand a closed shop or 
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union agreement. The candy factory argued that the employees needed to be joined as 

indispensable parties to the litigation. The Supreme Court rejected that argument, despite the 

employees’ interest in their own contracts, because “[i]n a proceeding so narrowly restricted to the 

protection and enforcement of public rights, there is little scope or need for the traditional rules 

governing the joinder of parties in litigation determining private rights.” 309 U.S. at 363.  

Since National Licorice, courts have applied this exception even where disposition could 

harm the absent parties. See Nat’l Wildlife Fed'n v. Burford, 676 F. Supp. 271, 276-77 (D.D.C. 

1985), aff’d, 835 F.2d 305 (D.C. Cir. 1987) (collecting cases). The doctrine is implemented to 

remove the prospect that an infeasibility of joining an indispensable party may become an obstacle 

that precludes litigation against the government. Id. at 276. It applies when the rights asserted “in 

the suit and those arising upon the contract are distinct and separate so that the Court may, in a 

proper case, proceed to judgment without joining other parties to the contract, shaping its decree 

in such manner as to preserve the rights of those not before it.” National Licorice, 309 U.S. at 363.  

The doctrine has been used repeatedly in D.C. federal courts to defeat Rule 19 objections. 

In Burford, for example, the court held that leaseholders were necessary, but not indispensable 

parties to a suit by an environmental organization against the Bureau of Land Management 

challenging the lifting of drilling restrictions on certain federal lands. 676 F. Supp. at 275-77. 

Similarly, in Swomely v. Watt, 526 F. Sup. 1271 (D.D.C. 1981), the court held that the holder of a 

permit to use a “Holy City” on federal lands was not indispensable to a suit by four individuals 

against several federal agencies challenging those agencies’ involvement in the construction and 

maintenance of that religious venue. And in NRDC v. Berklund, 458 F. Supp. 925 (D.D.C. 1978), 

the Court held that applicants for coal leases were not indispensable parties in a case by 
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environmental organizations against the Bureau of Land Management to enjoin defendants from 

issuing coal leases without compliance with NEPA. 

Here, Plaintiffs’ cause of action is grounded in the assertion of public rather than private 

rights. Plaintiffs challenge an approval by the Secretary that violates IGRA, UIGEA, and the Wire 

Act, and that results in an illegal expansion of casino gambling in Florida. Further, Plaintiffs 

challenge the Secretary’s approval as unconstitutionally approving a discrimination on the basis 

of race, ethnicity, or ancestry – a discrimination that confers an exclusive monopoly on one group 

(the Tribe), while treating all others who engage in the same conduct as criminals. The legal 

arguments Plaintiffs raise are not derived from the Compact, but from federal statutory and 

constitutional provisions governing what the government can and cannot approve. Moreover, 

under the Tribe’s theory of federal procedural law, neither Plaintiffs nor anyone else could ever 

challenge this unlawful regime. The public rights doctrine should be used where “plaintiff lacks 

an alternative forum, [and] requiring joinder of all parties could foreclose forever a legitimate 

cause of action against the government.” Burford, 676 F. Supp. at 276-77. This is that case. 

CONCLUSION 

For the reasons set forth above, the Court should deny the Tribe’s motion for limited 

intervention, or alternatively deny the Tribe’s motion to dismiss pursuant to Fed. R. Civ. P. 19 and 

12(b)(7). 

 

October 1, 2021 

Respectfully submitted, 

 
By: /s/ Hamish P.M. Hume   
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