
 

 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 
 
KEWEENAW BAY INDIAN COMMUNITY,  ) 
    Plaintiff,  ) 
       ) No. 2:16-cv-121 
-v-       ) 
       ) Honorable Paul L. Maloney 
NICK KHOURI, et al.,    ) 
    Defendants.  ) 
       ) 
 

OPINION AND ORDER GRANTING IN PART APPEAL OF MAGISTRATE 
JUDGE’S PROTECTIVE ORDER 

 
 Defendants filed an appeal of the Magistrate Judge’s denial of a motion for a 

protective order.  (ECF No. 250.)  The Court will grant the appeal in part. 

I. 

 Keweenaw Bay Indian Community (KBIC) filed this lawsuit challenging the 

enforcement of Michigan’s sales, use and tobacco tax.  KBIC also challenges the seizure of 

several trailers of unstamped cigarettes and the criminal prosecutions associated with the 

seizures.  The parties engaged in discovery.  Defendants filed a motion for a protective order 

concerning discovery requests by KBIC seeking (1) information related to the prosecution 

of two of its members, (2) information that would directly or indirectly lead to the 

identification of a confidential informant, and (3) information about police investigation 

techniques including surveillance.  (ECF No. 119.)   

 On July 9, 2018, the Magistrate Judge granted the motion for a protective order in 

part and denied the motion in part.  (ECF No. 219 MJ Order.)  The protective order reads 

as follows: 
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The Community’s discovery requests related to law enforcement investigation 
tactics on the reservation and trust lands in connection with the investigation 
of suspected TPTA violations shall be limited to “since 2014” and must relate 
to the Community or its members. 
 
The Community may not depose Defendant Grano at this time.  Defendant 
Grano, however, shall respond to the Community’s other discovery requests. 
 
Defendants must keep a confidential log of any documents not produced as 
falling under the attorney work product privilege. 
 
Defendants are not required to produce any discovery that could directly or 
indirectly reveal the identity of any confidential informants and the 
individuals[.] 
 
Any discovery obtained pursuant to this order must only be used in this 
litigation and filed under seal absent a stipulation by the parties or court order. 
 

(Id. PageID.3008.)  Defendants then filed a motion for reconsideration.  (ECF No. 225), 

which the Magistrate Judge denied.  (ECF No. 240). 

II. 

 Defendants appeal the first portion of the Magistrate Judge’s order, the portion that 

requires Defendants to respond to discovery requests related to law enforcement 

investigation and tactics on the reservation and trust lands since 2014 and in connection to 

suspected TPTA violations.  As described in the appeal, Defendants raise a narrow issue—

whether they must disclose “the methods or techniques the MSP used to investigate TPTA 

violations.”  (ECF No. 250 PageID.3140.)   

 Rule 72(a) allows a party to object to a ruling by a magistrate judge by filing objections 

in the district court where the case is assigned.  Fed. R. Civ. P. 72(a).  Under the Rule, the 

district court judge “must consider timely objections and modify or set aside any part of the 

order that is clearly erroneous or is contrary to law.”  Id.  The United States Supreme Court 
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and the Sixth Circuit Court of Appeals have stated that “a finding is ‘clearly erroneous’ when 

although there is evidence to support it, the reviewing court on the entire evidence is left with 

the definite and firm conviction that a mistake has been committed.”  United States v. U.S. 

Gypsum Co., 333 U.S. 364, 395 (1948) (explaining the clearly erroneous standard under 

Rule 52(a)); see United States v. Mandycz, 200 F.R.D. 353, 356 (E.D. Mich. 2001) 

(explaining the standard under Rule 72(a)).  This standard does not empower a reviewing 

court to reverse the magistrate judge’s finding because it would have decided the matter 

differently.  Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 573 (1985) (interpreting 

the clearly erroneous standard in Rule 52(a)).  A district court reviews the legal conclusions 

of a magistrate judge under the contrary to law standard.  Gandee v. Glaser, 785 F.Supp. 

684, 686 (S.D. Ohio 1992).  The reviewing court must exercise independent judgment with 

respect to those legal conclusions and may overturn those conclusions which contradict or 

ignore applicable precepts of law, as found in the Constitution, statutes, or case precedent. 

Doe v. Aramark Ed. Res., 206 F.R.D. 459, 461 (M.D. Tenn. 2002) (citation omitted).    

III. 

A. 

 The United States Supreme Court first recognized a qualified privilege to withhold 

certain information related to law enforcement activities in Rovario v. United States, 353 U.S. 

53 (1957).  In Rovario, the Court held that the government has a limited privilege to withhold 

the identity of confidential informants.  Id. at 59-60.  In two opinions, the Sixth Circuit has 

considered the law enforcement privilege in a broader context.  In United States v. Gazie, 

786 F.2d 1166 (6th Cir. 1986) (unpublished opinion), the court affirmed the denial of a 
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motion to compel the type of and location of electronic surveillance microphones.  The 

court found that “if the information is revealed, future law enforcement efforts will be 

hindered.”  Id. at *8.  The court employed a balancing test and concluded that “the 

government’s articulated need for the privilege was substantial and the handicap to 

defendants, if any, was minimal.”  Id. * 9. 

 The Sixth Circuit also employed a balancing test in United States v. Pirosko, 787 F.3d 

358, 365 (6th Cir. 2015), “weighing the government’s concerns against the needs articulated 

by” the defendant.  The defendant was charged with, in relevant part, distribution of child 

pornography.  The defendant filed a motion to compel the government to “disclose the law 

enforcement tools and records used . . . to search Mr. Pirosko’s computer equipment.”  Id. 

at 362 (ellipses in original).  The defendant contended that access to the program would 

permit experts to determine if the government could manipulate the settings on a computer 

to access information and download files that other users could not access.  The government 

opposed the motion, explaining that disclosing the information would compromise the 

integrity of its surveillance system and would frustrate future surveillance efforts.  The court, 

in this criminal context, held the defendant had to produce some evidence of government 

wrongdoing, which he had not done.  Id. at 366.  And, without any evidence of government 

wrongdoing, the court would not “needlessly expose the government’s enforcement tools to 

examination and pointlessly drag out the course of litigation.”  Id. at 367. 

 The Second Circuit discussed the law enforcement privilege in the context of a civil 

case and offered a more detailed approach for courts to use.  In re City of New York, 607 

F.3d 923, 944-49 (2d Cir. 2010).  The court suggested a three-step test when a district court 
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analyzes a claim of law enforcement privilege.  First, the party asserting the privilege bears 

the burden of showing that the privilege applies to the disputed documents.  Id. at 948.  The 

party must establish that the documents contain information that the privilege is intended to 

protect, such as (1) information pertaining to law enforcement techniques and procedures, 

(2) information that would undermine the confidentiality of source, (3) information that 

would endanger witnesses and law enforcement personnel, (4) information that would 

undermine the privacy of the individuals involved in an investigation, and (5) information 

that would seriously impair the ability of a law enforcement agency to conduct future 

investigations.  Id. (citations omitted).   

 For the second step, the party seeking access to information must establish a basis for 

the request.  If the court determines that the privilege applies to a document, in the civil 

context, a “strong presumption” against disclosure exists.  In re City of New York, 607 F.3d 

at 948; see Dellwood Farms, Inc. v. Cargill, Inc., 128 F.3d 1122, 1126 (7th Cir. 1997) (“It 

seems to us, however, and not only to us, that there ought to be a pretty strong presumption 

against lifting the privilege.”).  To overcome the presumption, the party seeking access to the 

information must show (1) that the suit is not frivolous and is brought in good faith, (2) the 

information sought is not available through other discovery or through other sources, and (3) 

it has a compelling need for the information.  In re City of New York, 607 F.3d at 948 

(citations omitted).   
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 The third step requires the court to balance the public interest in nondisclosure 

against the particular litigant’s need to access the privileged information.1  In re City of New 

York, 607 F.3d at 948; see Dellwood Farms, 128 F.3d at 1125 (“The balancing of that need—

the need of the litigant who is seeking privileged investigative materials—against the harm to 

the government if the privilege is lifted is a particularistic and judgmental task.”).  Ordinarily, 

the court must review the disputed documents, which may be done in camera.  In re City of 

New York, 607 F.3d at 948; see Gazie, 786 F.3d at *8 n.14 (“Critical to our review of this 

question was the record created by the trial judge by virtue of his conducting the ex parte, in 

camera hearing and by later listing for the parties the factors underlying his decision in favor 

of the United States.  We urge all trial judges faced with such an issue to conduct themselves 

in a similar fashion.”); In re United States Dept. of Homeland Sec., 459 F.3d 565, 570 (5th 

Cir. 2006) (“On remand, the district court should review the documents at issue in camera 

to evaluate whether the law enforcement privilege applies to the documents at issue.  In 

making its determinations, the court must balance ‘the government’s interest in 

confidentiality against the litigant’s need for the documents.’”) (citation omitted). 

 

 

 

 
1  The District of Columbia Circuit Court and the Fifth Circuit instruct lower court to balance 
ten factors, the Frankenhauser factors. Tuite v. Henry, 98 F.3d 1411, 1417 (D.C.C. 1996); In re 
Dept. of Homeland Sec., 459 F.3d 565, 570-71 (5th Cir. 2006); see Frankenhauser v. Rizzo, 59 
F.R.D. 339, 344 (E.D. Pa. 1973).  The two approaches are not substantially different.  In the Second 
Circuit’s approach, many of the factors identified in Frankenhauser are considered at the different 
steps rather than as one all-encompassing balance of interests.   
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B. 

 The parties did not cite or discuss the Second Circuit opinion in the briefs for the 

protective order.  The Magistrate Judge did not follow the three-step methods for analyzing 

the claim for a law enforcement privilege.  The parties and the Magistrate Judge did, however, 

address most of the relevant factors.  The Court finds the three-step analysis suggested in In 

re City of New York useful and will analyze the appeal through that lens. 

 Defendants assert that the Magistrate Judge overstated KBIC’s need for information 

and downplayed Defendants’ interest in protecting the information.  Defendants 

acknowledge that KBIC already has some information about the surveillance on the 

reservation and trust lands including (1) that surveillance occurred, (2) some of the dates and 

number of times surveillance was conducted, (3) some of the people involved, and (4) that 

some of the surveillance was conducted by police personnel who were not in uniform and 

were in unmarked vehicles.  Defendants assert that KBIC does not know other things about 

the surveillance, including (1) all the locations where surveillance was conducted, (2) all the 

dates when surveillance occurred, (3) all the people involved in the surveillance, and (4) 

whether additional techniques were used to conduct the surveillance or investigation.   

Defendants argue the information already provided to KBIC is sufficient to meet KBIC’s 

need and further disclosure of information about law enforcement investigatory techniques 

would harm law enforcement efforts related to the state tobacco tax.   

1. 

 The first step is not an issue in the appeal.  Defendants argued in their motion for a 

protective order that KBIC sought information about law enforcement investigative 
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techniques which were privileged.  (ECF No. 200 PageID.2956.)  Neither party disputes that 

the information that would be produced if Defendants responded to KBIC’s discovery 

requests would include information about law enforcement surveillance and investigation 

techniques.  See In re Dept. of Investigation of City of New York, 856 F.2d 481, 484 (2d 

Cir. 1988) (“The purpose of this privilege is to prevent the disclosure of law enforcement 

techniques and procedures, . . . .”).  In his Order, the Magistrate Judge concluded that 

Defendants had waived at least some claim of privilege by voluntarily producing some 

information about the investigation and techniques used.  (MJ Order PageID.3005.)  In 

order to have waived a privilege, the privilege had to first exist.   

 Defendants argue that the Magistrate Judge erred in his conclusion that they waived 

the law enforcement privilege.  Defendants have not established any error.  Defendants 

concede in their appeal that they have “already produced information showing that the MSP 

conducted surveillance on the Community’s reservation for the purpose of seizing untaxed, 

unstamped tobacco products as they were transported outside of Indian country, as the 

Supreme Court has sanctioned.”  (ECF No. 250 PageID.3144.)  Defendant also 

acknowledge that KBIC knows that some of the surveillance was conducted by police 

personnel who were not in uniform and were in unmarked police vehicles.  (Id. 

PageID.3142.)  Because this information is available, Defendants cannot now raise the law 

enforcement privilege to avoid disclosing other information about similar surveillance (out-

of-uniform personnel in unmarked cars).   
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2. 

 Defendants argue that the Magistrate Judge failed to first find that KBIC needed the 

requested information; rather, the Magistrate Judge jumped to the balancing of interests.   

The Court agrees with Defendant here.  The Magistrate Judge concluded only that the 

requested information was relevant to one or more of KBIC’s claims.  (MJ Order 

PageID.3004-05.)  Need, not relevance, is the appropriate consideration in the context of a 

law enforcement privilege discovery dispute.   

 KBIC did not meet its burden to show a compelling need for the information about 

other law enforcement techniques that may have occurred on reservation and trust lands.  

The Court assumes that the lawsuit is not frivolous and is brought in good faith.  The Court 

will also assume that the information is not otherwise available through other sources.  The 

parties do not dispute that the surveillance occurred on reservation and trust lands.  KBIC 

asserts that such activities violate its sovereignty and that it “needs the withheld information 

to prove the scope of the injury and obtain an appropriate remedy.”  (ECF No. 259 

PageID.3166.)  KBIC, however, presents its sovereignty claim as an absolute.  The dispute 

concerning KBIC’s sovereignty will not turn on the type of investigation that occurred on 

reservation lands.  The dispute over KBIC’s sovereignty will be decided based on whether 

Defendants can lawfully conduct any investigation on a tribal reservation and trust lands.  

Thus, knowledge of the types of law enforcement investigations is not necessary—there is no 

compelling need—in order to determine if KBIC’s sovereignty was violated or to fashion an 

appropriate remedy. 
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3. 

 The balance of interests generally weighs against the disclosure of what other types of 

law enforcement investigation techniques were employed on KBIC’s reservation and trust 

lands.  The Court finds that KBIC has little need for the information as its claim for violation 

of its sovereignty does not require KBIC to know what type of law enforcement investigation 

occurred.  Defendants have a stronger interest in preventing the types of investigation from 

being disclosed.  Defendants note that KBIC has used different means to import untaxed 

cigarettes to its reservation.  See Keweenaw Bay Indian Community v. Rising, 477 F.3d 884, 

884 (6th Cir. 2007).  Thus, Defendants need to keep their investigative options open.  And, 

publicly disclosing the requested information would hinder future law enforcement efforts, 

even if KBIC ultimately prevails on its sovereignty claim.  See Gazie, 786 F.2d at *8.   

IV. 

 To the extent that the Magistrate Judge’s Order required Defendants to disclose law 

enforcement investigative techniques that did not involved surveillance, the Court agrees with 

Defendants and will grant the appeal.  Defendants have demonstrated that the Magistrate 

Judge erred by finding relevance rather than need.  In the Court’s view, the correct balancing 

of interests weighs against the discovery and disclosure of law enforcement investigative 

techniques on the reservation and trust lands that did not involve surveillance.  To the extent 

that the Magistrate Judge’s order requires Defendants to disclose information about out-of-

uniform officers in unmarked cars conducting surveillance on KBIC’s reservation and trust 

lands, Defendants have not established any error of fact or law in the Magistrate Judge’s 
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order.  Any law enforcement privilege concerning that particular investigative tool has been 

waived.   

 
 

ORDER 

 Defendants’ appeal of the Magistrate Judge’s July 9, 2018, order is GRANTED IN 

PART and DENIED IN PART.  For the reasons provided in the above Opinion, 

Defendants are entitled to a protective order covering the disclosure of law enforcement 

investigation tactics and techniques used on KBIC’s reservation and trust lands since 2014 

for the investigation of TPTA violations and relating to KBIC and its members.  However, 

Defendants have waived any claimed privilege for the disclosure of surveillance by out-of-

uniform officers and unmarked vehicles.  That information is not subject to the protective 

order.   

IT IS SO ORDERED. 

Date:   May 6, 2021              /s/ Paul L. Maloney                 
         Paul L. Maloney 
         United States District Judge 
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