
 

 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 
 
KEWEENAW BAY INDIAN COMMUNITY,  ) 
    Plaintiff,  ) 
       ) No. 2:16-cv-121 
-v-       ) 
       ) Honorable Paul L. Maloney 
NICK KHOURI, et al.,    ) 
    Defendants.  ) 
       ) 
 

OPINION AND ORDER GRANTING IN PART DEFENDANTS’ MOTION FOR 
PARTIAL SUMMARY JUDGMENT CONCERNING STATE PROSECUTIONS 

 
 Keweenaw Bay Indian Community (KBIC) filed this lawsuit seeking to enjoin 

Defendants from enforcing sales, use and tobacco taxes.  Defendants filed a motion for 

partial summary judgment addressing a claim for damages arising from the seizure of 

unstamped cigarettes and subsequent criminal prosecutions.  (ECF No. 98.)  Two 

defendants, Daniel Grano and Timothy Sproull, seek summary judgment for the claim 

against them in Count 16, a  § 1983 claim for monetary damages arising from the December 

11, 2016, seizure of a trailer full of unstamped cigarettes.1  All defendants ask the Court to 

abstain from deciding any claims for damages while the State continues to prosecute the two 

individuals arrested for transporting the cigarettes.  The Court will grant the motion in part. 

 

 

I. 

 
1  KBIC also seeks damages from other seizures of cigarettes.  Grano and Sproull, however, 
have no connection to the other seizures of cigarettes. 
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A trial court should grant a motion for summary judgment only in the absence of a 

genuine dispute of any material fact and when the moving party establishes it is entitled to 

judgment as a matter of law.  Fed. R. Civ. P. 56(a).  The moving party bears the burden of 

showing that no genuine issues of material fact exist.  Celotex Crop. v. Catrett, 477 U.S. 317, 

324 (1986).  To meet this burden, the moving party must identify those portions of the 

pleadings, depositions, answers to interrogatories, admissions, any affidavits, and other 

evidence in the record, which demonstrate the lack of genuine issue of material fact.  Fed. 

R. Civ. P. 56(c)(1); Pittman v. Experian Info. Sols., Inc., 901 F.3d 619, 627-28 (6th Cir. 

2018).  The moving party may also meet its burden by showing the absence of evidence to 

support an essential element of the nonmoving party’s claim.  Holis v. Chestnut Bend 

Homeowners Ass’n, 760 F.3d 531, 543 (6th Cir. 2014).   

When faced with a motion for summary judgment, the nonmoving party “must set 

forth specific facts showing that there is a genuine issue for trial.”  Pittman, 901 F.3d at 628 

(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986)).  The court must view 

the facts and draw all reasonable inferences from those facts in the light most favorable to 

the nonmoving party.  Maben v. Thelen, 887 F.3d 252, 263 (6th Cir. 2018) (citing Matsushita 

Elec. Indust. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).  In resolving a motion 

for summary judgment, the court does not weigh the evidence and determine the truth of 

the matter; the court determines only if there exists a genuine issue for trial.  Tolan v. Cotton, 

572 U.S. 650, 656 (2014) (quoting Anderson, 477 U.S. at 249).  The question is “whether 

the evidence presents a sufficient disagreement to require submission to the jury or whether 
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it is so one-sided that one party must prevail as a matter of law.”  Anderson, 477 U.S. at 251-

252.  

II. 

A. 

 The claims against Defendant Daniel Grano and Defendant Timothy Sproull arise 

from the criminal prosecution of two members of KBIC, John Davis and Gerald Magnant.  

(ECF No. 58 Third Amended Compl. ¶¶ 11 and 12 PageID.795.)   

KBIC purchased cigarettes from a commercial enterprise operated by a federally 

recognized Indian tribe in Nebraska.  (Compl. ¶ 67 PageID.811.)  KBIC intended to resell 

the cigarettes at gaming facilities on its reservation.  (Id. ¶ 68 PageID.812.)  Davis and 

Magnant, as agents of KBIC and using a truck and trailer owned by KBIC, transported the 

cigarettes from Nebraska to Michigan.  (Id. ¶ 69 PageID.812.)  On December 11, 2015, 

Michigan State Police (MSP) Trooper Lajimodiere stopped the truck and trailer while Davis 

drove the truck eastbound on U.S. Highway 41, near Ely Township in Marquette County, 

Michigan.  (Id. ¶ 71 PageID.812.)  Magnant was a passenger in the truck.  (Id. ¶ 69 

PageID.812.)  In the trailer were Seneca brand cigarettes.  (Id. ¶ 72 PageID.812.)   

KBIC alleges that, after opening the trailer, Trooper Lajimodiere contacted the MSP 

Tobacco Tax Enforcement Team.  (Compl. ¶ 72 PageID.813.)  KBIC further alleges that 

members of the Enforcement Team responded to the Lajimodiere’s call and ultimately 

confiscated the cigarettes.  (Id. ¶ 73 PageID.813.)  Defendant Christopher Croley, a 

Detective Sergeant with MSP, authorized and executed the seizure.  (Id. ¶ 73.)  According 

to KBIC, the traffic stop and seizure occurred in what it calls the “Ceded Area,” a geographic 
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region designated in the 1842 Treaty.  (See id. ¶ 71 PageID.812-13.)  KBIC contends the 

traffic stop and subsequent seizure of the cigarettes occurred after MSP conducted extensive 

surveillance and investigations on KBIC’s Indian Country.  (Id. ¶ 103 PageID.819-20.)   

Defendants Grano and Sproull are involved in the prosecution of Davis and Magnant.  

Grano, an assistant attorney general for the State of Michigan, signed the felony complaint 

against Davis and Magnant and also sought arrest warrants.  (Compl. ¶ 104 PageID.820.)  

Sproull , an MSP officer, testified before the state district court as part the initial hearing.  

(Id. ¶ 105 PageID.820.)   

In Count 16, KBIC seeks monetary damages under § 1983 for, among other things, 

the December 11, 2015, seizure of its cigarettes.  (Compl. ¶ 179 PageID.848.)  KBIC alleges 

each of the named defendants were involved in the “planning, authorizing, and conducting” 

of the December 2015 seizures.  (Id.)   

B. 

 On June 30, 2017, this Court issued an opinion and order abstaining from issuing any 

equitable relief against the enforcement of criminal liability for violations of Michigan’s 

Tobacco Tax Act.  (ECF Nos. 81 and 82.)  The criminal prosecution of Davis and Magnant 

has not yet concluded.  In the state circuit court, Davis and Magnant filed a motion to quash 

the information and a motion to dismiss the action for violations of due process.  The state 

court denied the two motions and Davis and Magnant filed an interlocutory appeal.  The 

Michigan Court of Appeals, in a split decision issued on February 5, 2019, affirmed the trial 

court’s decisions.  People v. Davis, No. 341621, 2019 WL 453891 (Mich. Ct. App. Feb. 5, 

2019) (per curiam).  Davis and Magnant filed a request for leave to appeal with the Michigan 
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Supreme Court, which was granted.  Oral argument on the appeal occurred on January 6, 

2021.   

III. 

A.  Defendant Grano 

The Court considers the claims against Grano as arising in two different contexts: his 

actions before the criminal prosecution and his actions that are part of the criminal 

prosecution.  Grano argues that he was not involved in any investigation and that he enjoys 

absolute prosecutorial immunity for any claim arising from the criminal prosecution.  KBIC 

believes Grano was involved in the investigation and contends that the criminal prosecution 

exceeds the scope of Grano’s authority. 

A state prosecuting attorney, acting within the scope of the duties of the office by 

initiating and pursuing a criminal prosecution, enjoys immunity from a § 1983 claim for 

alleged deprivations of a defendant’s constitutional rights.  Imbler v. Pachtman, 424 U.S. 

409, 430-31 (1976).  Under Imbler test, prosecutorial immunity extends to the “duties of the 

prosecutor in his role as advocate for the State,” which can include “actions preliminary to 

the initiation of a prosecution and actions apart from the courtroom.”  Buckley v. 

Fitzsimmons, 509 U.S. 259, 272 (1993) (citation omitted).  A state prosecutor does not enjoy 

prosecutorial immunity, however, for “administrative duties and those investigatory functions 

that do not relate to an advocate’s preparation for the initiation of prosecution or for judicial 

proceedings.”  Id. at 273.  The Court offered an example: a prosecutor who plans and 

executes a raid on a suspected weapons cache has no greater claim to immunity than the 

police officers acting under the prosecutor’s authority.  Id. at 274 (citation omitted). 
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The Sixth Circuit noted that “[d]ecades of clarification have produced sundry 

examples of prosecutorial action that fall on both sides of the advocacy-investigation border.  

Watkins v. Healy, 986 F.3d 648, 661 (6th Cir. 2021).  Preparing and filing an information 

and motions for an arrest warrant constitute actions taken as an advocate.  Id. (citations 

omitted).  Directing a police investigation, advising the police about the legality of items 

seized from the defendants, and propelling police officers to execute the seizure of 

contraband prior to the initiation of judicial proceedings and without probable cause falls 

under the scope of investigation not advocacy.  Id. (citations omitted).  The defendant 

seeking immunity bears the burden of demonstrating that the requested immunity applies to 

the act in question.  Id.   

1. 

Grano has established that he is entitled to absolute prosecutorial immunity for his 

role in the prosecution of Davis and Magnant.  Specifically, he enjoys immunity for signing 

the felony complaint and seeking arrest warrants, acts which fall squarely within the advocacy 

function of a prosecutor.   

KBIC has not established that Grano acted outside the scope of his authority as 

prosecutor.  KBIC argues that Michigan’s Tobacco Tax Act does not apply to KBIC and its 

employees.  KBIC reasons that the prosecution itself is unlawful and concludes, therefore, 

that Grano acted outside the scope of his authority.  A state prosecutor acting as an advocate 

in a criminal prosecution does not enjoy absolute immunity only when he or she acts “without 

any colorable claim of authority.”  Rouse v. Stacy, 478 F. App’x 945, 952 (6th Cir. 2012) 

(quoting Doe v. Phillips, 81 F.3d 1204, (2d Cir. 1996)); accord Barr v. Abrams, 810 F.2d 
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358, 361 (2d Cir. 1987) (“Thus, unless a prosecutor proceeds in the clear absence of all 

jurisdiction, absolute immunity exists for those prosecutorial activities intimately associated 

with the judicial phase of the criminal process.”); Snell v. Tunnell, 920 F.2d 673, 694 (10th 

Cir. 1990) (“While a prosecutor might lose absolute immunity when he acts with a complete 

and clear absence of authority, such a condition does not occur when a prosecutor has an 

arguable basis of authority grounded in a statute.”)  For its argument on this point, KBIC 

relies on a nuanced statutory interpretation.  KBIC has not identified any court opinions that 

support its claim that tribes in Michigan are not subject to the Tobacco Tax Act.  The Court 

notes KBIC has sued Michigan in the past for similar tobacco tax related claims.  See KBIC 

v. Rising, 477 F.3d 881 (6th Cir. 2007).  The Sixth Circuit did not conclude that Michigan 

could not enforce the Tobacco Tax Act against KBIC.  At the very least, Grano’s acts as 

prosecutor are based on an arguable claim of authority.  

2. 

On the record before the Court, Grano is also entitled to summary judgment for any 

claim against him in Count 16 based on his acts prior to the criminal prosecution.  The 

parties dispute whether Grano was involved in any investigation prior to the traffic stop.  

Grano filed an affidavit in which he states that he does not supervise or exercise any authority 

over the MSP, the Department of Treasury or any of the employees of those two groups.  

(ECF No. 99-6 Grano Aff. ¶ 4 PageID.1301.)  Grano also states that he did not know about 

the traffic stop and cigarette seizure before those events occurred and was unaware of the 

events while they occurred.  (Id. ¶ 9 PageID.1302.)  And, he did not plan, authorize or 

consent to the traffic stop and seizure of the cigarettes.  (Id.)   
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Rather than identifying facts in the record that would dispute the statements in 

Grano’s affidavit, KBIC insists it needs discovery and requests that the Court deny 

Defendants’ motion.  Rule 56(d) provides that when the nonmoving party shows by affidavit 

or declaration that it cannot present facts essential to justify its opposition to the, a court may 

defer or deny the motion or may allow time for discovery, or some other action.  KBIC 

submitted an affidavit from one of its attorneys, James Nichols.  (ECF No. 110.)  Nichols 

states that KBIC believes that Grano was the primary representative in the Attorney 

General’s office involved in the surveillance and other law enforcement activity that occurred 

on KBIC’s Indian land.  (Id. PageID.1418-19.)  The decision to permit or deny discovery 

under Rule 56(d) fall within the trial court’s discretion.  Doe v. City of Memphis, 928 F.3d 

481, 486 (6th Cir. 2019). 

KBIC has not provided a sufficient basis for the Court to allow further discovery and 

delay resolution of summary judgment for the claim against Grano in Count 16.   

First, Nichols’ affidavit establishes only that Nichols knows that KBIC has a “belief” 

about Grano’s involvement; neither Nichols nor KBIC has any personal knowledge about 

Grano’s involvement in any investigation.  An affidavit that sets forth facts based on 

information and belief rather than personal knowledge does not establish a genuine issue of 

material fact necessary to oppose a motion for summary judgment.  See Ondo v. City of 

Cleveland, 795 F.3d 597, 604-05 (6th Cir. 2015); see, e.g., Automatic Radio Mfg. Co. v. 

Hazeltine Research, 339 U.S. 827, 831 (1950) (“In any event there is nothing available in the 

record to support the averment, since the affidavit in support thereof was made upon 
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information and belief and the relevant portion, at least, does not comply with Rule 56(e) of 

the Federal Rules of Civil Procedure.”).   

Second, mere speculation that evidence might be produced in discovery that would 

create a dispute of fact for trial does not require a court to delay ruling on a motion for 

summary judgment.  See CareToLive v. FDA, 631 F.3d 336, 345 (6th Cir. 2011) (involving 

an FOIA lawsuit and a motion for summary judgment, the party making the FOIA request 

“is not entitled to discovery based on the hope that it might find additional documents or its 

belief that the agency in withholding information.”)  Federal appellate courts have 

consistently held that a district court does not abuse its discretion when denying a request for 

discovery when the district court finds that the non-moving party’s reliance on Rule 56(d) 

amounts to a fishing expedition.  See Johnson v. Moody, 903 F.3d 766, 772 (8th Cir. 2018); 

Ellis v. J.R.’s Country Stores, Inc., 779 F.3d 1184, 1208 (10th Cir. 2015); Pina v. Children’s 

Place, 740 F.3d 785, 795 (1st Cir. 2014); Helping Hand Caregivers, Ltd. v. Darden 

Restaurants, Inc., 900 F.3d 884, 890 (7th Cir. 2018). 

 Third, KBIC has not identified any evidence in the record that would suggest or allow 

the inference that Grano was involved in any pre-prosecution investigation.  The evidence 

establishes that law enforcement conducted surveillance in KBIC’s Indian Country in 

September 2015.  (See ECF No. 110-2 Supp. Incident Report PageID.1459.)  The evidence 

also establishes that some officer involved with the seizures spoke with some individual at 

the Attorney General’s office.  (ECF No. 110-1 Prelim. Exam Trans. at 76-77 PageID.1442-

43.)  The record does not establish who was involved in the conversation.  Finally, the record 

establishes that KBIC made a request for information under the Freedom of information 
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Act (FOIA).  In its response, the Department of Treasury declined to produce documents 

on the basis of attorney-client privilege.  (ECF No. 110-3 PageID.1466.)  The response does 

provide the names of individuals who were associated with the withheld documents.  Grano’s 

name was not included in any of the withheld documents, even though the names of other 

individuals associated with Office of the Attorney General (AG) are included. 

For these reasons, the Court will grant Defendants’ request for summary judgment 

on the claims against Grano in Count 16 because Grano enjoys prosecutorial immunity.  The 

Court will deny KBIC’s Rule 56(d) request for discovery.  The ruling does not preclude 

KBIC from seeking reconsideration of the Court’s dismissal of Count 16 against Grano 

should KBIC subsequently obtains evidence that would show Grano’s involvement in the 

investigation prior to the commencement of the criminal prosecution. 

B.  Defendant Sproull 

Sproull argues that he is entitled to testimonial immunity.  Sproull contends he did 

not act as a complaining witness because he did not make the decision to initiate the criminal 

complaint.  KBIC argues that Sproull was the complaining witness. 

 The general approach to immunity for claims brought under § 1983 is “now well 

established.”  Malley v. Briggs, 475 U.S. 335, 339 (1986).  Courts must take a “functional 

approach” to immunity questions, meaning that courts “consult the common law to identify 

those governmental functions that were historically viewed as so important and vulnerable to 

interference by means of litigation that some form of absolute immunity from civil liability 

was needed to ensure that they are performed with independence and without fear of 

consequences.”  Rehberg v. Paulk, 566 U.S. 356, 363 (2012) (internal quotation marks 
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omitted).  Courts begin by asking if the official requesting immunity “can point to a common-

law counterpart to the privilege he asserts.”  Malley, 475 U.S. at 339-340; see Rehberk, 566 

U.S. at 362-63.  Historically, “complaining witnesses were not absolutely immune at common 

law.”  Malley, 475 U.S. at 340; see Todd v. Weltman, Weinberg & Reis Co., L.P.A., 434 

F.3d 432, 438 (6th Cir. 2006) (discussing Malley and explaining that the “Court found that 

the police officer resembled a ‘complaining witness’ and a complaining witness was liable at 

common law for making a complaint with malice and without probable cause.”)  In contrast, 

a witness testifying in court enjoys absolute immunity under common law.  Adams v. Hanson, 

656 F.3d 397, 408 (6th Cir. 2011) (“At common law, witnesses testifying in court received 

absolute immunity, but complaining witnesses—those swearing to facts in the initial 

complaint—did not.”) (internal citations and citations omitted).   

 At the relevant time in our history, “the term ‘complaining witness’ was used to refer 

to a party who procured an arrest and initiated a criminal prosecution.”  Rehberg, 566 U.S. 

at 370 (citation omitted).  A complaining witness might testify, “[b]ut testifying was not a 

necessary characteristic of a ‘complaining witness.’”  Id. at 371.  In Rehberg, the Supreme 

Court distinguished between a law enforcement officer testifying at a grand jury, who was not 

a complaining witness, from a law enforcement officer submitting an affidavit and applying 

for an arrest warrant, who was a complaining witness. 

Once the distinctive function performed by a “complaining witness” is 
understood, it is apparent that a law enforcement officer who testifies before a 
grand jury is not at all comparable to a “complaining witness.”  By testifying 
before a grand jury, a law enforcement officer does not perform the function 
of applying for an arrest warrant; nor does such an officer make the critical 
decision to initiate a prosecution.  It is of course true that a detective or case 
agent who has performed or supervised most of the investigative work in a case 
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may serve as an important witness in a grand jury proceeding and may very 
much want the grant jury to return an indictment.  But such a witness, unlike 
a complaining witness at common law, does not make the decision to press 
charges. 
 

Id. at 371. 

 Sproull submitted an affidavit outlining his involvement in the criminal action against 

Davis and Magnant.  (ECF No. 99-7 Sproull Aff.)  KBIC has not put forth any evidence to 

the contrary.  KBIC does not dispute any of the facts asserted in Sproull’s affidavit.  Sproull 

is assigned to MSP’s First District, a nine-county region in central and south Michigan.  (Id. 

¶ 3 PageID.1307-08.)  He has never been assigned to the Eighth District, which covers the 

Upper Peninsula.  (Id. ¶ 4 PageID.1308.)  Sproull was not involved in the December 2015 

traffic stop and was not aware of the events before or during the stop.  (Id. ¶ 8 PageID.1309.)  

He did not “plan, authorize, conduct, direct, or give consent to the Michigan State Police to 

conduct the traffic stop or seizure.”  (Id.)  And, he did not request that any charges be filed 

against Davis or Magnant.  (Id.)   

Sproull testified in the state district court at Grano’s request.  (Sproull Aff. ¶ 9 

PageID.1309.)  Grano made the request after MSP had already sent a referral to the Attorney 

General’s office for criminal charges arising from the December traffic stop.  (Id.)  Sproull 

did not make the decision to pursue criminal charges or seek the arrest of Davis or Magnant.  

(Id.)  To prepare for the hearing, Sproull reviewed photographs of the seized property.  (Id. 

¶ 10 PageID.1310).  He also gathered information from police reports and by speaking by 

phone with the MSP troopers who were involved in the traffic stop and seizure.  (Id.)   
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Sproull has established that he is entitled to absolute immunity as a testifying witness.  

On the record before this Court, Sproull’s testimony does not function in a manner like a 

common law complaining witness.  Critical to this determination, Sproull did not initiate or 

encourage the criminal proceedings against Davis and Magnant.  On the record before this 

Court, Sproull’s testimony was a matter of convenience; he was assigned to the geographic 

region where the criminal complaint was filed.2  Sproull merely related information collected 

by other officers, who were likely located in the Upper Peninsula where the traffic stop 

occurred.  Sproull neither “set the wheels of government in motion” nor falsified evidence 

or affidavits.  See King v. Harwood, 852 F.3d 568, 584 (6th Cir. 2017) (identifying types of 

law enforcement testimony not covered by the holding in Rehberg).  KBIC’s authority on 

this issue does not require a different conclusion.  Malley, Vakilian v. Shaw, 335 F.3d 509 

(6th Cir. 2003) and Ireland v. Tunis, 113 F.3d 1435 (6th Cir. 1997) are factually distinct.  In 

each of those cases, the defendant presented a criminal complaint to a judicial officer.  

Malley, 475 U.S. at 338; Vakilian, 335 F.3d at 514; Ireland, 113 F.3d at 1439.  Here, Grano, 

not Sproull, filed the criminal complaint with a judicial officer and sought the arrest warrants.  

Sproull also avers that someone else associated with MSP made the recommendation to 

prosecute.  

 

 

 
2  Marquette County, where the traffic stop occurred, is located in Michigan’s upper peninsula.  
Lansing, Michigan, where Grano filed the criminal complaint, is approximately 400 miles from 
Marquette County.   
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C.  Vicarious Liability 

 Grano and Sproull also argue that they cannot be held vicariously liable under § 1983.  

Grano and Sproull rely on their affidavits to establish that they did not take any individual 

action that would give rise to a claim for damages.  KBIC argues that Grano can be held 

liable for directing an unlawful investigation and then commencing criminal prosecutions 

against Davis and Magnant.  KBIC argues Sproull can be held liable for his role as the 

complaining witness.   

 The Court agrees with Grano and Sproull that they cannot be held liable under § 

1983 for claims arising from any of the seizures of cigarettes identified in Count 16.  Under 

§ 1983, government officials sued in their individual capacities can only be held liable for 

their own unconstitutional behavior.  Pineda v. Hamilton Cty., Ohio, 977 F.3d 483, 491 (6th 

Cir. 2020) (“Section 1983 imposes liability only on a defendant who was personally involved 

in the unconstitutional action that cause the plaintiff’s injury.”).  “And court have held that a 

plaintiff does not meet this burden by showing that a defendant was ‘one of’ several other 

who might have committed the unconstitutional act.”  Id. at 492.   In Count 16, KBIC alleges 

that the “planning, authorization, and conducting the seizures of the Community’s truck, 

trailer, and cigarettes on December 11, 2015, the seizures of the Community’s cigarettes on 

February 9, 2016, and the criminal prosecution of Community members Davis and 

Magnant,” violated KBIC’s clearly established federal rights.  (Compl. ¶ 179 PageID.848.)  

Based on the Court’s summary of the facts in the record outlined above, neither Grano nor 

Sproull had any involvement in the traffic stop or the seizure of cigarettes in December 2015.  

KBIC has not established that Grano or Sproull played any role in the seizure of cigarettes 

Case 2:16-cv-00121-PLM-MV   ECF No. 421,  PageID.6539   Filed 05/04/21   Page 14 of 17



 

15 

in February 2016.  And, the Court has concluded that Grano and Sproull enjoy immunity 

for their roles in the criminal prosecution.   

D.  Count 18 - § 1988 
 Grano and Sproull argue that if the Court dismisses the § 1983 claims against them 

in Count 16, the Court should also dismiss the § 1988 claims against them in Count 18.  

KBIC opposes the dismissal of the claims against Grano and Sproull in Count 18 because it 

insists that Claim 16 should not be dismissed. 

 The Court will grant summary judgment for Grano and Sproull on the claims against 

them in Count 18.  In Count 18, KBIC seeks costs and attorney fees under § 1988.  Section 

1988 authorizes a court to grant fees to a prevailing party in a § 1983 action.  McQueary v. 

Conway, 614 F.3d 591, 597 (6th Cir. 2010).  Because the Court will dismiss the § 1983 claims 

against Grano and Sproull, KBIC cannot be a prevailing party on those claims.  Therefore, 

the Court will also dismiss the claim for costs and fees under § 1988. 

IV. 

Defendants ask the Court to abstain from granting any legal relief under § 1983 and 

§ 1988 that would interfere with the on-going state criminal prosecution.  The Court already 

agreed to abstain from granting any declaratory or equitable relief against the enforcement 

of criminal liability for violations of the Tobacco Act.  (ECF No. 81 PageID.1185.)  

Defendants assert that their request implicates only the § 1983 claim in Count 16 because 

the complaint “states only a single set of factual allegations in support of both legal and 

equitable relief related to the prosecutions.”  (ECF No. 99 PageID.1281.)  KBIC generally 

opposes Defendants’ request.  However, KBIC agrees that the relief sought here should 

Case 2:16-cv-00121-PLM-MV   ECF No. 421,  PageID.6540   Filed 05/04/21   Page 15 of 17



 

16 

apply only to the § 1983 claim in Count 16.  (See ECF No. 109 at 21 n.9 PageID.1415 

“Should the Court dismiss without prejudice or stay any of the Community’s claims based 

on the abstention order . . . such stay or dismissal should only be directed to the § 1983 and 

§ 1988 claim against Defendant Grano because he is the only Defendant carrying out a state 

criminal enforcement action.”).   

The Court will grant Defendants’ request to abstain from granting any legal relief 

against the enforcement of criminal liability for violations of the Tobacco Act.  The Court’s 

prior Opinion (ECF No. 81) summarized the legal basis for Younger abstention 

(PageID.1184).  Those concerns remain.  Younger abstention applies to claims seeking legal 

relief as well as equitable relief.  See Nimer v. Litchfield Twp. Bd. of Trustees, 707 F.3d 699, 

700 (6th Cir. 2013).  While the Court agrees to abstain from issuing any legal relief, the Court 

declines to dismiss Count 16.  See Doe v. Univ. of Kentucky, 860 F.3d 365, 372 (6th Cir. 

2017); Carroll v. City of Mount Clemens, 139 F.3d 1072, 1075 (6th Cir. 1998).   

The Court declines KBIC’s request to lift the abstention order.  (ECF No. 109 

PageID.1415.)  KBIC has not filed any motion for reconsideration on this issue and has not 

demonstrated bad faith.  While KBIC might not be able to raise arguments and defense in 

the criminal lawsuit, as members of KBIC the two defendants can raise the arguments and 

defenses KBIC seeks to litigate here.   

V. 

 Defendants are entitled to summary judgment and dismissal of the claims in Counts 

16 and 18 against Defendants Grano and Sproull.  Grano has established that he enjoys 

absolute prosecutorial immunity for the § 1983 claim against him in Count 16.  Sproull has 
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established that he enjoys testimonial immunity for the § 1983 claim against him in Count 

16.  The relief requested by KBIC in Count 18, costs and attorney fees under § 1988, 

requires them to be prevailing parties on a § 1983 claim.   

 Defendants have established that this Court should abstain from granting any legal 

relief for Count 16 against any of the remaining defendants that would interfere with on-going 

state prosecutions.  The Court already abstained from granting any declaratory or injunctive 

relief that would interfere with the prosecutions.  The Court will not, however, dismiss the 

claim.   

 

ORDER 

 For the reasons provided in the attached Opinion, the Court GRANTS IN PART 

Defendants’ motion for summary judgment concerning state prosecutions.  (ECF No. 98.)  

The claims against Defendant Grano and Defendant Sproull are dismissed with prejudice 

because both are entitled to immunity for their acts relevant to the criminal prosecutions of 

Davis and Magnant. 

IT IS SO ORDERED. 

Date:   May 4, 2021              /s/ Paul L. Maloney                 
         Paul L. Maloney 
         United States District Judge 
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