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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

SUSAN FREDERICKS, JOHN FREDERICKS III, 
CASEY FREDERICKS, SHAWN FREDERICKS, 
AND MARY MALEE FREDERICKS, 
 
Plaintiffs, 
 
        v. 
 
UNITED STATES DEPARTMENT OF THE 
INTERIOR AND DAVID L. BERNHARDT, in his 
official capacity as Secretary of the United States 
Department of the Interior;  
 
Defendants. 
 

 
 
 
 
Case No. 1:20-cv-02458-KBJ 
 
 
MEMORANDUM IN 
SUPPORT OF MOTION FOR 
PRELIMINARY 
INJUNCTION 

This motion concerns the decision of the Department of the Interior to approve an oil lease 

and to permit a life tenant to appropriate to herself the mineral wealth of Indian lands that were 

allotted to individual Indians on the Fort Berthold Reservation in North Dakota.  Under the 

applicable 1886 allotment agreement, the “United States does and will hold the land thus allotted 

… in trust for the sole use and benefit of the Indian to whom such allotment shall have been made, 

or in case of his decease, of his heirs.”  Agreement at Fort Berthold art. IV (Dec. 14, 1886), ch. 

543, § 23, 26 Stat. 1032, 1033 (1891) (emphasis added);1 Benjamin Harrison, A Proclamation 

(May 20, 1891), in 9 Messages and Papers of the Presidents 144-46 (James D. Richardson ed., 

1898); accord 25 U.S.C. § 348 (identical language in the General Allotment Act of 1887).  Here, 

Plaintiffs Susan Fredericks, John Fredericks, Casey Fredericks, Shawn Fredericks, and Mary 

                                                 
1 Although the Fort Berthold Allotment Agreement was executed in 1886, Congress did not ratify 
it until 1891. 
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Malee Fredericks (the “Heirs”) seek a preliminary injunction to prevent the irreparable harm they 

will suffer when the Department effectuates this decision.2 

The Fort Berthold Reservation is rich in mineral wealth.  To govern the leasing of 

reservation lands, Congress passed the Fort Berthold Mineral Leasing Act (“FBMLA”), Pub. L. 

105-188, 112 Stat. 620 (1998)—which is more protective of Indian landowners than the general 

mineral leasing statute, 25 U.S.C. § 396.  Because ownership of Indian lands is often divided, the 

FBMLA allows the Secretary of the Interior to approve a mineral lease if “the owners of a majority 

of the undivided interest … consent” and the lease “is in the best interest of the Indian owners,” 

and to then distribute the lease proceeds “to all owners … in accordance with the interest owned 

by each such owner.”  FBMLA § 1(a)(2)(A), (C).  Alternatively, when an owner dies, the Secretary 

“may execute” a mineral lease when the heirs “have not been determined”—but again, only if the 

lease is in the owners’ best interest.  Id. § 1(a)(2)(A), (a)(3).  Sometimes, wills or rules of intestate 

succession create life tenancies, which permit the life tenant to possess the land during his or her 

lifetime while vesting title in the “remaindermen” who own the estate.  Under centuries of law, 

life tenants do not own, and cannot extract, mineral assets, which instead are owned by the 

remaindermen.   

In one of the decisions challenged in this suit,3 the Interior Board of Indian Appeals 

(“IBIA”) nonetheless found that the Department had properly executed a mineral lease at the 

behest of the life tenant that directs all of the land’s mineral wealth to the life tenant.  See 

Fredericks v. Great Plains Reg’l Dir., 67 IBIA 130 (2020) (Compl. Exh. A) (“Oil Lease 

                                                 
2 Before filing this motion, Plaintiffs conferred with opposing counsel regarding the anticipated 
motion in accordance with the local rules.  See LCvR 7(m).  This motion is opposed.  
3 This suit also challenges an IBIA decision concerning an agricultural lease, but the Heirs do not 
seek provisional relief concerning that decision. 
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Decision”).  When John Fredericks, Jr.—an enrolled member of the Three Affiliated Tribes of 

North Dakota—died in 2006, his trust and restricted fee lands on the Fort Berthold Reservation 

passed to seven of his children (who are also enrolled members of the Three Affiliated Tribes), 

with his surviving spouse Judy Fredericks receiving a life estate.  Yet before the heirs had even 

been determined, Judy purported to enter a lease on behalf of the estate that directs all the lands’ 

mineral wealth to herself.  The IBIA ultimately held that the Department had permissibly 

sanctioned that result.  Now, five of Fredericks, Jr.’s children who own the majority interest in 

Fredericks, Jr.’s land—the Heirs—seek a preliminary injunction prohibiting the Department from 

taking any further steps to effectuate the Oil Lease Decision, including prohibiting the Department 

from distributing any funds from Fredericks, Jr.’s estate account or any proceeds of the Oil Lease 

(including royalties, which continue to accrue) until this Court resolves the Heirs’ suit.  The Heirs 

are entitled to provisional relief that preserves the status quo ante.   

On the merits, the Heirs are likely to succeed.  First, Judy had no authority to execute a 

mineral lease on the estate’s behalf.  Indeed, the IBIA conceded as much but nonetheless found 

that the local superintendent had executed the lease based on the superintendent’s signature on a 

form approving the “bonus” amount associated with the lease.  This form, however, is express that 

it is not the lease itself, and the IBIA’s contrary holding is clear error.  Second, and more 

fundamentally, the Department lacked authority to execute a lease, at the life tenant’s behest, that 

would direct the lands’ mineral wealth to the life tenant and destroy the Heirs’ interests in the 

mineral wealth they own.  Bedrock principles of Indian law, and the FBMLA itself, required the 

Department to act in the best interest of the Indian owners of the land, and to distribute the lands’ 

mineral proceeds to the lands’ owners, which the Department failed to do.  A lease that is designed 

to funnel the land’s mineral wealth away from the owners and heirs, and to a life tenant, is not in 

Case 1:20-cv-02458-KBJ   Document 4-1   Filed 09/03/20   Page 3 of 24



 

4 
 

the owners’ best interest—yet nonetheless, the Department here sanctioned such a lease and 

directed the proceeds to the life tenant.   

Absent provisional relief, the Heirs will suffer irreparable harm.  The lease tramples upon 

the Heirs’ property rights, and loss of or damage to real property is a classic irreparable harm.  

Likewise, the Department’s conduct constitutes a breach of its trust duties to Indian landowners—

and preventing continuing breaches of trust, too, is an archetypal function of injunctive relief.  

Meanwhile, the Heirs face irreparable monetary harm.  Absent a preliminary injunction, there is 

an imminent risk that the Department will distribute the proceeds of the oil lease to the life tenant, 

who could dissipate the funds immediately.  See Declaration of John Fredericks III (“Fredericks 

III Decl.”) ¶ 21.4  While the Heirs have filed an action in the Court of Federal Claims based on the 

Department’s breach of trust, the Department is defending against that action and has argued that 

the Heirs cannot recover from the Department even if its approval of the oil lease was improper.   

The balance of equities also favors preserving the status quo.  The Department took seven 

years to resolve the Heirs’ challenge to the oil lease, and Fredericks passed away nearly 15 years 

ago.  The Department cannot fairly object to deferring distributions for the limited time it will take 

to resolve this straightforward action. 

BACKGROUND 

 This case concerns the estate of John Fredericks, Jr., who died intestate on December 27, 

2006.  Oil Lease Decision, 67 IBIA at 135.  The Heirs are the result of the marriage between the 

decedent and Candace Bridges.  Compl. ¶¶ 15-16; Fredericks III Decl. ¶ 1.  The decedent divorced 

                                                 
4 As a result of conferral between the parties, the Defendants have agreed not to disburse funds 
pending this Court’s disposition of the Heirs’ motion for a preliminary injunction, subject to 
agreement on a briefing schedule.  The parties anticipate filing a stipulated briefing schedule 
shortly. 
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Ms. Bridges and married Judy Fredericks.  Compl. ¶¶ 15, 17; Fredericks III Decl. ¶ 3.  Two 

children from the marriage with Judy Fredericks—Kathy Johnson and Frederick Fredericks—are 

also tribal members and heirs to Fredericks, Jr.’s estate.  Compl. ¶ 17; Fredericks III Decl. ¶ 3.   

Fredericks, Jr. and all of his children are enrolled members of the Three Affiliated Tribes 

of North Dakota.  Compl. ¶¶ 18-19; Fredericks III Decl. ¶ 1.  Judy Fredericks, the surviving spouse, 

is also an enrolled member.  Oil Lease Decision, 67 IBIA at 131.  At the time of his death, 

Fredericks, Jr.’s estate consisted of approximately 3,477 acres of land held in trust for him by the 

United States, consisting of interests in 25 tracts of allotted land.  Compl. ¶ 20; Fredericks III Decl. 

¶ 4.   

The Bureau of Indian Affairs (the “BIA”), an agency within the Department, undertook 

proceedings to probate Fredericks, Jr.’s trust assets.  Two hearings were held on July 11, 2008 and 

December 4, 2008.  Estate of John Fredericks, Jr., 57 IBIA 204, 205 (2013).  On June 20, 2009, 

BIA Probate Judge James Yellowtail issued a decision holding that: (i) Judy Fredericks had a life 

estate in trust lands in which Fredericks, Jr. held more than a 5% share; (ii) the Fredericks children 

each owned a 1/7th share of Fredericks, Jr.’s trust real estate as remaindermen; and (iii) Susan 

Fredericks, as the oldest child, owned any interests in lands in which Fredericks, Jr. had less than 

a 5% ownership interest.  Id. at 205-06.  The IBIA affirmed that decision on July 11, 2013, 

rendering the BIA’s probate decision final and effective.  Id. at 211.  Under settled law, however, 

the heirs’ rights to Fredericks, Jr.’s property vested at his death, not when probate proceedings 

concluded.  Estate of Boyd, 43 IBIA 11, 23 (2006); see also In re Estate of John Fredericks, Jr., 

Case No. P 0000 47582 1P at 2 (U.S. Dep’t of the Interior Office of Hearings and Appeals, June 

20, 2009).   
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Even as probate proceedings remained ongoing before Judge Yellowtail and the IBIA, Judy 

moved to appropriate to herself the mineral wealth of Fredericks Jr.’s estate.  None of Fredericks, 

Jr.’s minerals were leased at the time of his death.  Frederick III Decl. ¶ 6.  Yet on February 4, 

2008, Judy purported to execute, on behalf of the “Estate of John Fredrick’s, Jr. [sic],” an Oil and 

Gas Exploration Lease for Allotment No. 1029A-A5 with Kodiak Oil and Gas (the “Oil Lease”; 

Compl. Exh. C).  Oil Lease Decision, 67 IBIA at 137.  This action was patently unlawful—as the 

Department itself has found—because the FBMLA reserves to the Department the authority to 

execute “mineral leases … on behalf of a[] … deceased” Indian owner where “the heirs … have 

not been determined.”  FBMLA § 1(a)(3)(A).  The Oil Lease has a primary term of five years and 

a secondary term that lasts so long as oil and/or gas are produced in paying quantities.   Oil Lease 

Decision, 67 IBIA at 137.  The Oil Lease bears a stamp indicating that it was recorded by the 

BIA’s Land Titles and Records Office (“LTRO”).  Id. at 137-38; Compl. Exh. C at 4. 

Only in March 2013 did the Heirs receive the Oil Lease.  See Estate of Fredericks, Jr., 57 

IBIA at 209 n.13; Fredericks III Decl. ¶ 8.  The Heirs attempted to raise the Oil Lease’s invalidity 

during the appeal of Judge Yellowtail’s probate decision.  The IBIA, however, declined to consider 

those arguments at that time, ruling that questions of the Oil Lease’s validity and the proper 

distribution of payments under the lease were “outside the scope of th[e] probate proceeding” and 

that the Heirs instead had to “exhaust their administrative remedies within BIA—through the 

administrative appeals process—prior to seeking review.”  Estate of Fredericks, Jr., 57 IBIA at 

209 n.13. 

                                                 
5 The BIA has created a numbering system for trust lands.  Tracts of lands are assigned a numerical 
identifier for ease of identification by the BIA.  

Case 1:20-cv-02458-KBJ   Document 4-1   Filed 09/03/20   Page 6 of 24



 

7 
 

The Heirs acted immediately to attempt to preserve the estate’s mineral assets.  On July 23, 

2013, the Heirs submitted a request to the BIA Regional Director to: (i) segregate the income from 

the Oil Lease; (ii) distribute such income in accordance with the FBMLA; and (iii) declare the Oil 

Lease invalid.  Oil Lease Decision, 67 IBIA at 138.  The Heirs also brought suit against the 

Department concerning the Oil Lease and other matters in the Court of Federal Claims; that suit 

was ultimately stayed while the Heirs pursued administrative remedies.  Fredericks v. United 

States, 125 Fed. Cl. 404, 422 (2016).   

In August 2015, during the Court of Federal Claims litigation, the government produced a 

form that stated that it had been signed by the Superintendent of the Fort Berthold Agency on April 

23, 2008 and that the Superintendent “accept[ed] the bonus, in the amount of $300/acre” that 

Kodiak Oil paid on the Oil Lease.  Compl. Exh. D; see Fredericks III Decl. ¶ 10; United States’ 

Motion to Dismiss, Ex. 1, Fredericks v. United States, Case No. 1:14-cv-00296-CFL (Fed. Cl. 

Aug. 14, 2015), ECF No. 25-1.  The government claimed that the Superintendent’s signature on 

this “Acceptance of Lessor” form constituted the Superintendent’s execution of the Oil Lease 

itself.  On its face, the “Acceptance” form specifies that “this acceptance shall be attached to the 

formal lease contract” and “become[s] a part of” that contract, but it does not say that the 

Department has executed the Oil Lease.  Exh. D.  The signature designates the Superintendent as 

having signed under “25 CFR 212.21(a) (b) (c).”  Id.  That regulation, however, has been 

“supersede[d]” by the FBMLA.  Oil Lease Decision, 67 IBIA at 133.  Unlike the Oil Lease itself, 

the “Acceptance” form contains no recording stamp and is not notarized.   

On February 15, 2017, the Regional Director denied all the Heirs’ requested relief.  Id. at 

130.  The Heirs then timely appealed the Regional Director’s decision to the IBIA, which upheld 

the Director’s decision on August 4, 2020.  Id. at 131.  
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The IBIA first held that the Superintendent’s execution of the “Acceptance” form 

constituted the Superintendent’s execution of the Oil Lease, notwithstanding the form’s express 

language distinguishing the form from the lease.  Id. at 142.  The IBIA characterized the 

Superintendent’s citation of 25 C.F.R. § 212.21, though inapplicable, as “not completely incorrect 

inasmuch as” that regulation “authorizes the Superintendent to execute a lease on behalf of the 

undetermined heirs of a decedent’s estate under conditions more onerous than the FBMLA.”  Id.6 

Second, the IBIA held that the Superintendent’s execution of the Oil Lease was lawful and 

that Judy was entitled to all proceeds of the Oil Lease.  It rejected the Heirs’ argument that the 

FBMLA, and the hornbook principles of property law that the FBMLA incorporates, prohibited 

the Superintendent from executing a mineral lease at the behest of a life tenant that directs all its 

mineral revenues to the life tenant.  Instead, the IBIA applied a general probate statute—the 

American Indian Probate Reform Act of 2004 (“AIPRA”), 25 U.S.C. § 2201 et seq., which 

provides surviving spouses “a life estate without regard to waste in the interests in trust or restricted 

lands of the decedent.”  25 U.S.C. § 2206(a)(2)(A); see Oil Lease Decision, 67 IBIA at 143-44, 

147-48.   

The IBIA’s decision is currently effective, and any day the Department may implement it 

if this Court does not intervene.  The BIA maintains an Individual Indian Money (“IIM”) account 

for the Fredericks, Jr. estate.  The BIA has deposited the proceeds of the Oil Lease (including 

royalties) into this account.  Fredericks III Decl. ¶ 16.  Thus far, the Oil Lease’s proceeds exceed 

$4 million.  Id. ¶ 15.  The Regional Director’s February 15, 2017 decision stated that the BIA 

would not distribute the proceeds from the Oil Lease until “the exhaustion of all administrative 

                                                 
6 The rules in 25 C.F.R. § 212.21(a) require the Department to offer a mineral lease for auction 
before executing it on behalf of undetermined heirs.  The FBMLA includes no such requirement.   
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and judicial proceedings.”  Compl. Exh. E at 4.  Nonetheless, at some point after this decision, the 

BIA began distributing the proceeds of the Oil Lease to Judy Fredericks, without notice to the 

Heirs.  Fredericks III Decl. ¶ 17.  But even so, over $2.8 million in proceeds remains in the estate 

IIM account.  Id. ¶ 17.  Now that the IBIA has issued a final decision for the Department on the 

Oil Lease, there is nothing to prevent the BIA from distributing the remaining proceeds of the Oil 

Lease to Judy Fredericks at any time.  Id. ¶ 18.   

On August 18, 2020, one of the Heirs’ attorneys emailed counsel for the government 

explaining that the Heirs intended to file an action in D.C. district court challenging the Oil Lease 

Decision.  Id. ¶ 21.  The attorney requested that the government stipulate to refrain from 

distributing any funds from Fredericks, Jr.’s IIM account until the district court issued a decision.  

Id.  The government, however, rejected that request.  Id.   

On September 2, 2020, the Heirs filed this suit.  As a result of conferral between the parties, 

the Defendants have agreed not to disburse funds pending this Court’s disposition of the Heirs’ 

motion for a preliminary injunction, subject to agreement on a briefing schedule.  The parties 

anticipate filing a stipulated briefing schedule shortly. 

ARGUMENT 

To obtain a preliminary injunction, the movant “must make a clear showing that four 

factors, taken together, warrant relief: likely success on the merits, likely irreparable harm in the 

absence of preliminary relief, a balance of equities in its favor, and accord with public interest.”  

League of Women Voters of the U.S. v. Newby, 838 F.3d 1, 6 (D.C. Cir. 2016) (internal quotation 

marks omitted).  In this case, all of the factors support the grant of provisional relief to the Heirs.  
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I. The Heirs Are Likely To Succeed On The Merits 

The Heirs are likely to succeed on their claims that the Oil Lease Decision must be set aside 

because it is arbitrary, capricious, an abuse of discretion, not in accordance with law, and 

unsupported by substantial evidence.  5 U.S.C. § 706(2)(A), (E).  First, the IBIA erred in holding 

that that the Superintendent’s signature on the “Acceptance” form sanctioned Judy’s patently 

unlawful lease.  Second, if the Superintendent had executed the Oil Lease, the Superintendent 

would have violated the FBMLA by approving a lease at the behest of the life tenant that directed 

payments under a mineral lease to the life tenant instead of the remaindermen who own the mineral 

rights.  The BIA failed to act in the best interest of the Heirs, in violation of the FBMLA, the 

Department’s regulations, and the Department’s trust responsibility.  

A. The Heirs Are Likely To Succeed On Their Argument That The Oil Lease Was Never 
Properly Executed.  

The Heirs are likely to succeed on their argument that the Oil Lease was never properly 

executed.  The IBIA agreed with the Heirs that Judy’s signature on the Lease “was neither required 

nor sufficient to execute a lease on behalf of [Fredericks, Jr.’s] unprobated estate under the 

FBMLA.”  Oil Lease Decision, 67 IBIA at 143.  But the IBIA concluded that “the Superintendent 

executed the Lease pursuant to the FBMLA,” id. at 141 (emphasis added)—and that conclusion is 

plainly wrong.  The “Acceptance” form that the Department belatedly produced is express that the 

execution of the form does not constitute execution of the Oil Lease.  The form provides that the 

“undersigned” (i.e., the Superintendent, signing on behalf of the Fredericks, Jr. estate) “hereby 

accepts the bonus” paid by Kodiak Oil.  Exh. D at 1.  Then, the form provides that “this acceptance 

shall be attached to the formal lease contract … and become a part thereof.”  Id.  This is very much 

not a statement that the signature on the “Acceptance” form constitutes execution of the Oil Lease 

itself.  Nor is it true that the Superintendent acted “pursuant to the FBMLA.”  Oil Lease Decision, 
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67 IBIA at 141.  The regulation that the Superintendent cited, 25 C.F.R. § 212.21, has been 

“supersede[d]” by the FBMLA.  Oil Lease Decision, 67 IBIA at 133.  Nor was the Superintendent’s 

error a mere foot fault: The Department has fiduciary duties with respect to the leasing of Indian 

lands, see Cheyenne-Arapaho Tribes of Oklahoma v. United States, 966 F.2d 583, 589 (10th Cir. 

1992), and those duties require the Superintendent to execute the lease itself, not just “accept[] the 

bonus … amount.”  Exh. D at 1.7  

The IBIA asserted, incorrectly, that it had previously held that a party’s signature on an 

“Acceptance” constituted execution of the underlying lease.  Oil Lease Decision, 67 IBIA at 142.  

None of the IBIA’s citations support that assertion.  In Gooday v. Southern Plains Regional 

Director, 38 IBIA 166 (2002), the Superintendent did not just “sign[] a document accepting the 

bonus”; he also “granted a lease” in accordance with the FBMLA.  Id. at 169.  In Helton Oil Co. 

v. Anadarko Area Director, 25 IBIA 225 (1994), the IBIA merely narrated a “settlement” that 

mooted out an IBIA appeal, without passing upon the legal effect of an “Acceptance” form.  Id. at 

225.  And in Bighorn v. Rocky Mountain Regional Director, 64 IBIA 94 (2017), leases themselves 

referred to the “attached consent[s]” via “Acceptance” forms.  Id. at 107.  Notably absent here is 

any such statement on the lease that the “Acceptance” form would be used to sign the lease—

                                                 
7 As discussed more fully in the next section, when executing and/or approving a lease on behalf 
of undetermined heirs, the Department must determine at the time it executes and/or approves the 
lease that the lease is in the heirs’ best interest.  FBMLA § 1(a)(2), (a)(3).  No such determination 
was made here—nor could the Department have reasonably concluded that the lease was in the 
Heirs’ best interest.   
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presumably, because Judy undertook to unlawfully execute the lease herself.8  The IBIA’s 

mischaracterization of its own caselaw underscores the arbitrariness of its decision.   

For these reasons, the Heirs are likely to prevail on their argument that the IBIA’s decision 

was arbitrary and capricious, and unsupported by substantial evidence, in concluding that the 

Department had executed the Oil Lease. 

B. The Heirs Are Likely To Succeed On Their Argument That, If The Department 
Executed The Oil Lease, The Department’s Action Was Not In Accordance With Law 
And Was Arbitrary And Capricious.  

If, counterfactually, the Superintendent had signed the Oil Lease itself on behalf of the 

estate, that action would be equally unlawful.  The Heirs are likely to succeed on their claims that 

the FBMLA precluded the Department from executing a mineral lease at the behest of the life 

tenant that directed all the mineral wealth to the life tenant, rather than the remaindermen.   

1. The FBMLA Precluded The Superintendent From Executing The Oil Lease 
And Directing The Revenues Under The Oil Lease To The Life Tenant. 

The IBIA found that the Superintendent executed the Oil Lease under FBMLA § 1(a)(3).  

This provision indeed authorizes the Department to “execute a mineral lease … on behalf of a [ 

deceased] Indian owner if … the heirs … have not yet been determined.”  FBMLA § 1(a)(3).  But 

“when making any decision involving leases on tribal lands,” the Department “must take 

the Indian[] [land owners’] best interests into account” and act in accordance with its “general 

fiduciary obligation[s].”  Kenai Oil & Gas, Inc. v. Dep’t of Interior of the U.S., 671 F.2d 383, 387 

(10th Cir. 1982); Pawnee v. United States, 830 F.2d 187, 190 (Fed. Cir. 1987); accord Wilkinson 

                                                 
8 The Oil Lease Decision also observed that the Superintendent “approved the [Oil] Lease by 
signing the standard form lease.”  Oil Lease Decision, 67 IBIA at 143.  But that signature is 
irrelevant because there was nothing to approve.  Under the FBMLA, only “the owners of a 
majority of the undivided interest [can] consent to [a] lease,” and the Secretary may then 
“approv[e] [that] lease.”  FMBLA § 1(a)(2)(A).  But Judy did not own a majority of the undivided 
interests in the estate property.  Hence, the Superintendent could not approve any action she 
undertook; he could only execute a lease himself on behalf of the estate.  Id. § 1(a)(3). 
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v. United States, 440 F.3d 970, 975 (8th Cir. 2006) (“the BIA is first and foremost the trustee for 

the Indian landowners”).  The Department has understood this standard to require it to “consider 

any relevant factor, including … economic considerations” and “probable financial effect on the 

Indian mineral owner.”  25 C.F.R. § 212.3.  Congress, in turn, embraced that formulation in passing 

the FBMLA.  See S. Rep. No. 105-205, at 6 (1998) (discussing § 212.3 with approval).  Here, two 

principles establish that the Department cannot satisfy its obligations when it approves a mineral 

lease at the behest of a life tenant that provides all the benefits to the life tenant. 

The first principle is the “uniform rule” of property law “that the life tenant or the tenant 

for years is not privileged to take oil and gas, nor has he the power to create such privilege in others 

by way of lease of the land for oil and gas purposes.”  Eide v. Tveter, 143 F. Supp. 665, 671 

(D.N.D. 1956) (quotation marks omitted); see Lawley v. Richardson, 223 P. 156, 159 (Okla. 1924) 

(“a tenant of the land for life has no right to operate himself for oil or gas or by lease or grant to 

give authority to another to do so” (quotation marks omitted)).  As the leading hornbook explains, 

“a life tenant, acting alone, is not entitled to extract oil, gas or other minerals from the land”; rather, 

mineral assets belong to the remaindermen.  1-8 Eugene O. Kuntz et al., The Law of Oil and Gas, 

§ 8.4.  When the Superintendent signed the lease, the remaindermen’s title had already vested: 

Title passes at death under settled law, supra at 5—and while probate proceedings lingered on 

until 2009, it was obvious beyond peradventure when the Superintendent sanctioned the Oil Lease 

what the basic division of ownership interests would be.  See Fredericks III Decl. ¶ 4.  The 

Department does not act in the best interests of the Indian landowner when it approves a lease 

whose “probable financial effect on the Indian mineral owner,” 25 C.F.R. § 212.3, is to deprive 

the mineral owners—the remaindermen—of all the proceeds of their property, and to transfer those 

proceeds to the life tenant.  See George G. Bogert, George T. Bogert, Amy M. Hess, Bogert’s The 
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Law of Trusts and Trustees § 582 Westlaw (database updated June 2020) (a “trustee has a duty to 

protect the trust property against damage or destruction” and “is obligated . . . to do all acts 

necessary for the preservation of the trust res which would be performed by a reasonably prudent 

man”).  There is no evidence that the Superintendent even considered that standard—and if he 

had, he could not have executed the lease. 

 That conclusion is especially clear because the Department does not owe trust 

responsibilities to life tenants, but only to the heirs and remaindermen.  As the Department itself 

has explained, “BIA’s trust responsibility is to the remaindermen because they are the beneficial 

owners of the Indian land, rather than the life tenants.”  Rights-of-Way on Indian Land, 80 Fed. 

Reg. 72,492, 72,498 (Nov. 19, 2015).  Likewise, the Department has emphasized that it “does not 

agree that Congress expressed its intent to extend the fiduciary duty to life tenants.”  Residential, 

Business, and Wind and Solar Resource Leases on Indian Land, 77 Fed. Reg. 72,440, 72,443-44 

(Dec. 5, 2012).  This position accords with the 1886 allotment agreement under which the lands 

were originally allotted, which limits the trust duty to “heirs.”  Supra at 1.  Surviving spouses who 

become life tenants are not “heirs.”  See 25 U.S.C. § 2201(9) (defining “eligible heirs” to include 

“any of a decedent’s children, grandchildren, great grandchildren, full siblings, half siblings by 

blood, and parents” who meet particular requirements).  The Department could not justifiably 

execute a lease whose purpose and effect was to redirect all the lands’ mineral wealth from the 

heirs and remaindermen (to whom the Department owes a trust responsibility) to the life tenant (to 

whom the Department owes no such responsibility).  See Restatement (Third) of Trusts § 78 (2007) 

(pursuant to the duty of loyalty, “a trustee has a duty to administer the trust solely in the interest 

of the beneficiaries” except where the terms of the trust provide otherwise); NLRB v. Amax Coal 

Co., 453 U.S. 322, 329 (1981) (“[A] trustee bears an unwavering duty of complete loyalty to the 
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beneficiary of the trust, to the exclusion of the interests of all other parties.”); Clark v. Feder Semo 

& Bard, P.C., 739 F.3d 28, 31 (D.C. Cir. 2014) (“A fundamental principle of [trust] law holds 

trustees to the standard of conduct of an objectively prudent person.”). 

The second principle comes from the FBMLA itself.  FBMLA § 1(a)(2)(C) provides that 

“proceeds derived from a lease or agreement that is approved by the Secretary under subparagraph 

(A) shall be distributed to all owners of the Indian land that is subject to the lease or agreement in 

accordance with the interest owned by each such owner.”  A life tenant is not an “owner” within 

the meaning of the FBMLA, and the IBIA erred in sanctioning the Oil Lease and the distribution 

of its proceeds to the life tenant.     

“[S]tatutes ... are to be read with a presumption favoring the retention of long-established 

and familiar [common law] principles, except when a statutory purpose to the contrary is evident.”  

United States v. Texas, 507 U.S. 529, 534 (1993) (quotation marks omitted) (second bracket 

added); see also Amax Coal Co., 453 U.S. at 329 (1981) (“Where Congress uses terms that have 

accumulated settled meaning under either equity or the common law, … unless the statute 

otherwise dictates, … Congress means to incorporate the established meaning of these terms.”).  

And under the common law, life tenants are not owners of mineral estates.  Supra at 13; 

Commonwealth v. Elkhorn Piney Coal Min. Co., 43 S.W.2d 684, 686 (Ky. 1931) (“We have held 

that life tenants have no interest in the minerals not theretofore severed.”); State v. Snyder, 212 P. 

758, 764 (Wyo. 1923) (“[I]t is held that the minerals are part of the land itself, and that the life 

tenant has no right to take minerals, any more than he would have the right to sell or dispose of a 

part of the surface of the land”); Sparks v. Albin, 241 S.W. 321, 323 (Ky. 1922) (life tenant had 

“no interest in the mineral under the lands” (quotation marks omitted)); Fourth & Cent. Tr. Co. v. 

Woolley, 165 N.E. 742, 743 (Ohio Ct. App. 1928) (“decisions would seem to settle the question 
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that a life tenant cannot take mineral from the land”); Hill v. Ground, 89 S.W. 343, 344 (Mo. Ct. 

App. 1905) (life tenant “acquired no right to consume the subsurface minerals”).  The FBMLA 

concerns one thing and one thing only: mineral leasing.  So, when the FBMLA refers to “owners,” 

it can only be understood to mean those people whom the law traditionally regarded as owners of 

mineral assets.  

This conclusion accords with the ordinary meaning of the terms “owner” and “ownership,” 

which include the rights to dispose of and devise property.  Life tenants, by contrast, have mere 

possession—and possession is not ownership.  The IBIA itself has recognized as much, explaining 

that “[a] life estate is a right to use property, but does not convey title to that property.”  Estate of 

Barnes, 17 IBIA 72, 75-76 (1989).  By contrast, “title” is the “union of all elements (as ownership, 

possession, and custody) constituting the legal right to control and dispose of property.”  TITLE, 

Black’s Law Dictionary (11th ed. 2019) (emphasis added).  Life tenants lack this union, and lack 

the critical trait that makes someone an owner: “the right to possess, use, and convey something.”  

OWNER, Black’s Law Dictionary (11th ed. 2019) (emphasis added).9   

The FBMLA’s structure confirms that life tenants cannot be “owners” under the FBMLA.  

If life tenants were “owners,” critical FBMLA provisions would become incoherent.  FBMLA 

§ 1(a)(2)(A) provides that the Department may approve leases if “the owners of a majority of the 

undivided interest … consent.”   It is straightforward to tally consents if several owners jointly 

own the mineral estate; likewise, the tally is simple for a set of remaindermen who collectively 

hold the mineral rights.  But aggregation becomes impossible if life tenants are added to the mix: 

If life tenants are “owners,” how can the Department determine whether the “majority” of life 

tenants plus remaindermen consents?  There is no way to aggregate these different types of 

                                                 
9 By contrast, remaindermen have all of these rights, although some of them are future interests. 
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interests.  The answer is that Congress did not understand life tenants to be owners of mineral 

interests, consistent with the centuries of law declining to treat them as such and the Department’s 

own regulations declining to recognize a trust duty to life tenants.10    

Likewise, FBMLA § 1(a)(2)(A) provides that the Department can approve a mineral lease 

only if the lease is in “the best interest of the Indian owners.”  Again, it is straightforward to assess 

the interests of the owners who actually own the mineral estate of trust lands.  But if both life 

tenants and remaindermen are owners, the task again becomes impossible.  In nearly every case, 

the interests of the life tenant will collide head-on with the interests of the remaindermen.  Every 

barrel that the life tenant extracts is one less barrel the remaindermen can extract.  Fredericks III 

Decl. ¶ 19.  Congress did not intend to put the Department in such an untenable position; rather, it 

understood the term “owner” to take its ordinary meaning in the domain of minerals and to exclude 

life tenants.  Cf. Dennis v. R. I. Hosp. Tr. Nat’l Bank, 571 F. Supp. 623, 632 (D.R.I. 1983) (“A 

trustee, standing as he does between life tenant and remainderman, must not favor one at the 

expense of the other.” (quotation marks omitted)), aff’d as modified, 744 F.2d 893 (1st Cir. 1984).  

Just as the IBIA violated the FBMLA in approving a lease designed to direct mineral 

revenues to a life tenant that does not own the minerals, it violated the Act’s command that 

“proceeds derived from a lease or agreement that is approved by the Secretary … shall be 

                                                 
10 The IBIA reached a contrary conclusion by citing dicta in its own decisions, and regulations, 
characterizing life estates as a “limited ownership interest.”  Oil Lease Decision, 67 IBIA at 146 
(citing, e.g., Estate of Buckley Melton Hoaglin, 66 IBIA 26, 34 (2018)).  But the question in this 
case is not whether the holder of a life estate could ever be considered an owner of anything for 
any purpose.  It is what Congress intended in the FBMLA.  “The legislative intent of Congress is 
to be derived from the language and structure of the statute itself, if possible.”  United States v. 
Lanier, 520 U.S. 259, 267 n.6 (1997).  And here, the critical point is again that the FBMLA solely 
concerns mineral interests.  Cf. 25 C.F.R. § 162.101 (“Interest, when used with respect to Indian 
land, means an ownership right to the surface estate of Indian land that is unlimited or uncertain 
in duration, including a life estate” (emphasis added)). 
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distributed to all owners of the Indian land that is subject to the lease … in accordance with the 

interest owned by each such owner.”  FBMLA § 1(a)(2)(C).  Life tenants are not owners of, and 

have no interest in, the mineral wealth of a trust allotment.  The Department therefore erred in 

upholding the Oil Lease and in rejecting the Heirs’ request to segregate and distribute future Oil 

Lease proceeds to the remaindermen.  Oil Lease Decision, 167 IBIA at 139. 

2. The IBIA Erred By Relying On The AIPRA To Trump The FBMLA. 

Rather than follow the FBMLA or bedrock principles of property law, the IBIA took its 

rule of decision from the AIPRA.  The AIPRA provides that a life tenancy is “without regard to 

waste” and thus is “entitled to the receipt of all income, including bonuses and royalties, from [the] 

land to the exclusion of the remaindermen.”  25 U.S.C. § 2201(10).  Based on this provision, the 

IBIA saw nothing wrong with the Superintendent sanctioning a post death mineral lease that 

directs all of the mineral wealth of land on the Fort Berthold Reservation to the life tenant. 

The first flaw in the IBIA’s decision is that its reliance on the AIPRA conflicts with the 

AIPRA itself.  In the event of a conflict between the AIPRA and the FBMLA, there is no need to 

guess which governs.  The AIPRA is express: “Nothing in this chapter shall be construed to 

supersede, repeal, or modify any general or specific statute authorizing the grant or approval of 

any type of land use transaction involving fractional interests in trust or restricted land.”  25 U.S.C. 

§ 2218(g); see id. § 2218(f) (similar rule).  The FBMLA is, indisputably, such a statute.  The IBIA 

brushed aside this savings provision by asserting that the FBMLA does not address the life-tenancy 

issues raised by this case.  Oil Lease Decision, 67 IBIA at 148.  That conclusion, however, is wrong 

for all the reasons just explained.  The FBMLA does address these issues, and the IBIA erred by 

looking to the AIPRA instead.  What is more, the IBIA’s reliance on the general AIPRA to override 

the more specific FBMLA violates the core principle of statutory construction that “a statute 

dealing with a narrow, precise, and specific subject is not submerged by a later enacted statute 
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covering a more generalized spectrum.”  Radzanower v. Touche Ross & Co., 426 U.S. 148, 153 

(1976) (internal quotation marks omitted). 

Second, the IBIA missed that the AIPRA does not even purport to address the question at 

the core of this case.  This case does not involve an attempt by Judy, as a “surviving spouse” and 

life tenant, to enter a lease grounded on her purported right to “a life estate without regard to 

waste.”  25 U.S.C. § 2206(a)(2)(D).  To the contrary, the IBIA expressly held that Judy did not 

have any right to execute the Oil Lease because she did so during the probate of Fredericks, Jr.’s 

estate when she was not even recognized as a life tenant.  Oil Lease Decision, 67 IBIA at 141, 143.  

Instead, this case concerns the Department’s own decision to execute a lease on behalf of the 

undetermined heirs.  Nothing in the AIPRA licensed the Department, in undertaking that action, 

to disregard the best interests of the Indian landowners and to approve a lease designed precisely 

to destroy their mineral interests forever.   

The Department will surely plead for deference to its interpretation under Chevron, U.S.A., 

Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  But for three reasons, 

Chevron cannot help the Department.  First, Chevron deference can apply only if a statute is 

ambiguous after employing all the “traditional tools of statutory construction.”  City of Arlington 

v. FCC, 569 U.S. 290, 308 (2013) (quotation marks omitted).  Here, those traditional tools 

foreclose the Department’s interpretation, for all the reasons explained above.  Second, an agency 

is entitled to deference at step two of the Chevron framework only if it has acknowledged that the 

statute is ambiguous and has deployed its expertise to resolve that ambiguity; if “an agency 

erroneously contends that Congress’ intent has been clearly expressed and has rested on that 

ground, [the court] remand[s] to require the agency to consider the question afresh in light of the 

ambiguity [the court] sees.”  Cajun Elec. Power Coop., Inc. v. FERC, 924 F.2d 1132, 1136 (D.C. 
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Cir. 1991).  Here, the IBIA nowhere acknowledged any ambiguity; rather, the IBIA incorrectly 

believed that the AIPRA dictated the result it reached.  Third, to the extent the IBIA relied on and 

construed the common law to determine the “ordinary meaning of the term” “owner,” see Oil 

Lease Decision, 67 IBIA at 146, its lack of expertise in that area undercuts any claim to deference.  

See Matthews v. Barr, 927 F.3d 606, 616 n.8 (2d Cir. 2019) (reviewing an agency’s interpretation 

of state criminal law de novo where “state criminal law [fell] outside the [agency’s] area of 

expertise”), cert. denied, No. 19-1022, 2020 WL 3492659 (U.S. June 29, 2020).  

* * * 

For all these reasons, the Heirs are likely to prevail on their claim that the IBIA acted 

arbitrarily, capriciously, not in accordance with law, and without substantial evidence by 

upholding the Superintendent’s decision concerning the Oil Lease. 

II. The Heirs Meet The Remaining Requirements For A Preliminary Injunction. 

The Heirs also meet the remaining requirements for a preliminary injunction.   

A. The Heirs Face Irreparable Harm. 

“[A] preliminary injunction requires only a likelihood of irreparable injury.”  League of 

Women Voters of the U.S., 838 F.3d at 8-9.  Here, the Heirs face irreparable harm that is not just 

likely but certain.  They will be deprived of control of their mineral property, will face the depletion 

of the property’s resources, and will witness the distribution of the proceeds from that property to 

Judy Fredericks.   

This case is about rights in real property—and in such cases, the irreparable harm 

requirement is easily met.   “Courts in this Circuit have broadly held that ‘[w]hen land is the subject 

matter of the agreement, the legal remedy is assumed to be inadequate, since each parcel of land 

is unique.”  Patriot-BSP City Ctr. II v. U.S. Bank Nat’l Ass’n, 715 F. Supp. 2d 91, 96 (D.D.C. 

2010) (quoting Monument Realty LLC v. Wash. Metro. Area Transit Auth., 540 F. Supp. 2d 66, 75 
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(D.D.C. 2008)).  Indeed, it “is settled beyond the need for citation ... that a given piece of property 

is considered to be unique, and its loss is always an irreparable injury.”  Peterson v. D.C. Lottery 

& Charitable Games Control Bd., No. CIV.A. 94-1643, 1994 WL 413357, at *4 (D.D.C. July 28, 

1994) (quoting United Church of the Med. Ctr. v. Med. Ctr. Comm’n, 689 F.2d 693, 701 (7th Cir. 

1982)).  This principle applies broadly to any “unauthorized interference with a real property 

interest.”  Shvarster v. Lekser, 308 F. Supp. 3d 260, 267 (D.D.C. 2018) (quoting 7-Eleven, Inc. v. 

Khan, 977 F. Supp. 2d 214, 234 (E.D.N.Y. 2013)), reconsideration denied, 330 F. Supp. 3d 356 

(D.D.C. 2018).  Here, the Heirs face just that sort of unauthorized interference.  The Department’s 

sanctioning of the Oil Lease has deprived them of any control over the mineral assets of their land.  

Fredericks III Decl. ¶¶ 19-20.  

Meanwhile, these mineral assets will continue to be depleted.  The oil companies will 

continue to extract the oil—and if the Department distributes the proceeds to Judy, the Heirs will 

lose control of those proceeds as well, and the Heirs may be unable to recover those proceeds even 

if the Department’s actions are held unlawful.  “[C]ourts have recognized that economic loss may 

constitute ‘irreparable harm’ where a plaintiff’s alleged damages are unrecoverable.”  Clarke v. 

Office of Fed. Hous. Enter. Oversight, 355 F. Supp. 2d 56, 65 (D.D.C. 2004); see Beck v. Test 

Masters Educ. Servs., Inc., 937 F. Supp. 2d 85, 87 (D.D.C. 2013).  Here, the Heirs face the 

potentially irreparable loss of nearly $3 million in the Fredericks, Jr. IIM estate account.  

Fredericks III Decl. ¶¶ 17-18.   

This conclusion applies with particular force because, here, the Department has breached 

its trust duties with respect to land.  The D.C. Circuit has held that an injunction is authorized 

when “Interior [has] breached its statutory trust duties”—just as the Heirs have shown that the 

Department has done here.  Cobell v. Norton, 428 F.3d 1070, 1076 (D.C. Cir. 2005).  That 
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conclusion accords with the longstanding common-law rule that if “the beneficiary can show that 

an act contemplated by the trustee or a third person would amount to a breach of trust or otherwise 

prejudice the beneficiary, equity may be induced to enjoin the performance of the act.”  George G. 

Bogert, George T. Bogert, Amy M. Hess, Bogert’s The Law of Trusts and Trustees § 861, Westlaw 

(database updated June 2020).  Indeed, the leading treatise on trust law cites, as an example of 

circumstances justifying an injunction based on irreparable harm, “where the making of an oil and 

gas lease would constitute waste as to a remainder beneficiary.”  Id.; accord In re McLean Indus., 

Inc., 113 B.R. 149, 151 (Bankr. S.D.N.Y. 1987) (“the possibility of a diminution of the res in 

which the Plaintiffs have an interest should the Debtor further reduce the balance of this account 

constitutes irreparable injury”); In re Estate of Barsanti, 773 So. 2d 1206, 1208 (Fla. Dist. Ct. App. 

2000) (“The Estate is subject to immediate and irreparable harm if Alfredo Patrone is recognized 

as the rightful owner of the bearer certificates because this could subject the assets of the Estate to 

dissipation.”). 

Nor does it matter that the Heirs have sued the Department for breach of trust in the Court 

of Federal Claims, based in part on the Department’s improper actions as to the Oil Lease.  

Fredericks v. United States, 125 Fed. Cl. 404 (2016).  In that case—which has been stayed pending 

the IBIA’s decision, and likely will remain stayed pending this Court’s resolution of the Heirs’ 

challenge—the Department has argued that the Heirs cannot recover damages from the United 

States even if the Department’s actions with respect to the Oil Lease were unlawful.  For example, 

the Department has argued that “the United States owes no fiduciary obligations, money-

mandating in breach, to undetermined heirs while an estate is being probated” and that the Heirs 

“lack standing to assert claims … arising out of leasing decisions made during probate.”  United 

States’ Motion to Dismiss at 11, Fredericks v. United States, No. 14-296L (Fed. Cl. Aug. 14, 
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2015), ECF No. 25.  The United States cannot deny the irreparable harm that the Heirs will suffer 

while at the same time arguing that the Heirs cannot obtain damages even for unlawful actions 

with respect to the Oil Lease.   

B. The Balance of Equities Favors the Heirs, And The Public Interest Favors 
Provisional Relief. 

The balance of equities and the public interest also favor granting a preliminary injunction.   

The balance of the equities favors the Heirs “because a preliminary injunction will ‘not 

substantially injure other interested parties.’”  League of Women Voters of the U.S., 838 F.3d at 12 

(quoting Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297 (D.C. Cir. 2006)). 

“[T]he balance of equites may favor a preliminary injunction that serves only to preserve the 

relative position of the parties until a trial on the merits can be held.”  Tex. Child.’s Hosp. v. 

Burwell, 76 F. Supp. 3d 224, 245 (D.D.C. 2014) (internal quotation marks omitted).  Here, that is 

especially true because these issues have lingered before the Department—through no fault of the 

Heirs—for 14 years already.  The Heirs did not see Judy’s unlawful lease until 2013 and then acted 

immediately to raise the issue before the Department.  With the Department having taken seven 

years to resolve those issues, it cannot fairly object to a preliminary injunction for the modest 

further period that it will take this Court to resolve this straightforward action.  Moreover, in 2017 

the Department’s Regional Director represented that the lease proceeds would be distributed to the 

life tenant only “upon the exhaustion of all administrative and judicial proceedings.”  Compl. Exh. 

E at 4.  The Department cannot now contend that it has a significant interest in the immediate 

distribution of proceeds to Judy while these proceedings are ongoing.  

The Heirs’ likelihood of success on the merits is “a strong indicator that a preliminary 

injunction would serve the public interest.”  League of Women Voters of the U.S., 838 F.3d at 12 

(citing Pursuing America’s Greatness v. FEC, 831 F.3d 500, 511-12 (D.C. Cir. 2016); Gordon v. 
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Holder, 721 F.3d 638, 653 (D.C. Cir. 2013)).  A preliminary injunction is appropriate because 

“[t]here is generally no public interest in the perpetuation of unlawful agency action.” Id. “To the 

contrary, there is a substantial public interest ‘in having governmental agencies abide by the federal 

laws that govern their existence and operations.’”  Id. (quoting Washington v. Reno, 35 F.3d 1093, 

1103 (6th Cir. 1994)).  “As always, there is a weighty interest indeed in requiring the Executive 

Branch of government to comply with the law.”  Mashpee Wampanoag Tribe v. Bernhardt, No. 

CV 18-2242, 2020 WL 3034854, at *4 (D.D.C. June 5, 2020), appeal docketed, No. 20-5237 (D.C. 

Cir. Aug. 7, 2020).   

CONCLUSION 

 For the foregoing reasons, the Heirs respectfully request that this Court grant a preliminary 

injunction enjoining the Defendants from taking any further steps to effectuate the Oil Lease 

Decision, including prohibiting the Department from distributing any funds from the estate account 

of John Fredericks, Jr. or any proceeds of the Oil Lease (including royalties) until this Court 

resolves the Heirs’ suit.  
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