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ARGUMENT 

I. The Community has conceded its Indian Commerce Clause claim in Count IV.   

The Community buries a statement in footnote 14 that it has “determined to rest its Sales 

Tax claims on per se preemption, Bracker balancing, and other grounds set forth in its pending 

motions for summary judgment, rather than the independent ground of the Indian Commerce 

Clause itself.”  (PageID.5596.)  In other words, the Community makes no argument and presents 

no evidence supporting its Indian Commerce Clause challenge to the sales tax in Count IV, 

conceding that claim.  Defendants have briefed this issue and demonstrated that there is no merit 

to it.  (PageID.3560-3561, 3574-3575.)  They are entitled to summary judgment of Count IV. 

II. The balance of interests under Bracker does not preempt the sales or tobacco taxes. 

A. Economic burden, alone, does not preempt a state tax.  

The Supreme Court has plainly held that a “State can impose a nondiscriminatory tax on 

private parties with whom . . . an Indian tribe does business, even though the financial burden of 

the tax may fall on the . . . tribe.”  Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 175 

(1989); see also Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 459 (1995).  The 

Community attempts to avoid this controlling legal principle by arguing that the “Supreme Court 

has uniformly ruled against the state” in cases in which “Indians in Indian country bear the direct 

economic burden of a state tax[.]”  (PageID.5578.)   

The Community’s argument is just a categorical rule dressed up in different phrasing.  

The four Supreme Court cases the Community cites (Warren, Central Machinery, Bracker, and 

Ramah) are not examples of categorical preemption and did not consider the economic burden of 

the tax a “decisive factor,” as the Community argues.  (PageID.5578-5579.)  Those decisions 

relied primarily on comprehensive federal regulation and held that the economic burden of the 

tax would interfere with that regulation.  See Ramah Navajo Sch. Bd., Inc. v. Bureau of Revenue 
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of New Mexico, 458 U.S. 832, 845 (1982); White Mountain Apache Tribe v. Bracker, 448 U.S. 

136, 150-51 (1980); Cent. Mach. Co. v. Arizona State Tax Comm’n, 448 U.S. 160, 165-66 

(1980); Warren Trading Post Co. v. Arizona State Tax Comm’n, 380 U.S. 685, 691 (1965). 

The Community cites the end of a footnote in Indian Country, U.S.A., Inc. v. State of Okl. 

ex rel. Oklahoma Tax Comm’n, 829 F.2d 967 n.9 (10th Cir. 1987), to argue incorrectly that it “is 

the mere existence of that economic burden, and not its weight, that qualifies as a strong tribal 

interest against the tax.”  (PageID.5578.)  That case involved an Oklahoma sales tax on the non-

Indian patrons of a tribal bingo enterprise on Indian lands.  See id. at 983-84.  The Tenth Circuit 

distinguished the tribal bingo enterprise from the smokeshops in Washington v. Confederated 

Tribes of the Colville Indian Reservation, 447 U.S. 134 (1980), and applied the reasoning in 

California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987), to hold that the tribe was 

offering a “form of entertainment that is wholly created, sold, and consumed within the 

boundaries of Creek Nation lands.”  Indian Country, U.S.A., 829 F.2d at 985-86; see id. at 981-

82.  Under those and other facts, the balance of interests favored preemption.  See id. at 986-87. 

The footnote in Indian Country, U.S.A., 829 F.2d at 986-87 n.9, the Community cites is 

part of the analysis distinguishing Colville.  The court observed that it could be difficult for the 

tribal plaintiffs to “measure” the “economic impact” of the state sales tax on the tribal bingo 

enterprise.  See id.  But it was unnecessary for the tribal plaintiffs to measure the economic 

burden of the tax or for the state tax to interfere with a competing tribal tax for federal law to 

preempt the state tax because “tribally-owned enterprises” had “create[d] a product on the 

reservation.”  See id.  In other words, the tribal interest in the gaming enterprises it created on-

reservation outweighed the state interests in the tax revenue because there was no off-reservation 

value.  The Bracker analysis is not decided solely by who bears the economic burden of a tax. 
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B. There is no evidence that the sales tax targets on-reservation value. 

The Community criticizes Defendants’ argument that there is no “reservation value” in 

this case by maintaining that value is “important only in cases involving state taxes imposed on 

non-Indian purchasers from Indian sellers,” like in Colville.  (PageID.5579.)  But Colville did not 

limit the value framework it created to assess competing tribal and state interests in raising 

revenue through taxation.  See Colville, 447 U.S. at 156-57.  In fact, Indian Country, U.S.A., 829 

F.2d at 986-87 n.9, compared revenue from on-reservation tribal enterprises against the state’s 

interest in tax revenue, demonstrating the value concept’s adaptability.  The Community also 

make reservation value arguments.  (PageID.5277, 5580.)   

There is no evidence that the Community or tribal members have produced the natural 

gas, manufactured the vehicles, or made the auto parts they purchased within their own Indian 

country.  The value of those products – and all other tangible personal property involved in the 

sales tax claims that Treasury denied – was created off-reservation, which gives Michigan a 

strong interest in taxing that value to raise revenue.  See Colville, 447 U.S. at 157.  The 

Community has failed to satisfy its burden of proving “whether and to what extent” the Michigan 

sales tax burdens “commerce derived from value generated on its Indian lands.”  Sac & Fox 

Nation of Missouri v. Pierce, 213 F.3d 566, 585 (10th Cir. 2000).   

C. Michigan has a legitimate interest in administering its tax system fairly. 

The Community thinks that equal tax treatment for Michigan taxpayers is only an issue 

when it markets its tax exemption, which is not correct.  (PageID.5583.)  Michigan has a strong 

interest in protecting the “uniform application of its tax code.”  Mashantucket Pequot Tribe v. 

Town of Ledyard, 722 F.3d 457, 475 (2d Cir. 2013).  (PageID.3710.)  That interest should be 

considered, regardless of whether the Community markets a tax exemption. 
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D. There is no proof the state taxes harm the Community’s economic 
development. 

The Community argues that Defendants dismiss its interests in economic development, 

which it ties to its right of self-determination.  (PageID.5588-5589.)  But the Community also 

failed to come forward with evidence – as opposed to its policy arguments – proving that the 

state taxes harm its economic development.  See Pierce, 213 F.3d at 585 (requiring tribes to 

present evidence of the “economic realities” surrounding tax).  As Dr. Benton explained, the 

Community’s economist did not provide the “analysis necessary to conclude that the sales and 

tobacco taxes, as opposed to other factors [relevant to economic development], are hindering the 

Community’s efforts to grow its economy.”  (PageID.5392.) 

III. The Indian Commerce Clause does not authorize tribes acting outside of their 
Indian country to violate state law with impunity. 

The Community claims that the Indian Commerce Clause bars Defendants from 

enforcing the Tobacco Products Tax Act (TPTA), Mich. Comp. Laws § 205.421 et seq., against 

the tribe’s trade in untaxed tobacco products with other tribes because Defendants target their 

enforcement activities “primarily within Indian country.”  (PageID.5597.)  The Community cites 

Otoe-Missouria Tribe of Indians v. New York State Dep’t of Fin. Servs., 769 F.3d 105, 113 (2d 

Cir. 2014), a tribal lending case that raised difficult questions concerning the location of internet 

transactions and related state enforcement activities.  (PageID.5598.)  Here, all three seizures 

occurred outside of the Community’s Indian country, where Treasury and the MSP are entitled to 

enforce state law.  (PageID.3513, ¶ 22; PageID.3607.)  See Keweenaw Bay Indian Cmty. v. 

Rising, 477 F.3d 881, 894-95 (6th Cir. 2007) (Rising I) (citing Oklahoma Tax Comm’n v. Citizen 

Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505, 514 (1991), and Colville, 447 U.S. at 

161-62).  Otoe-Missouria, 769 F.3d at 118 n.9, also makes clear there is no dormant Indian 

Commerce Clause that could protect tribes against state regulation.   
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IV. Transporting contraband tobacco products by common carrier does not immunize 
the Community’s unlawful activities outside of its Indian country. 

A. Federal law permits enforcement actions outside of Indian country. 

The Community incorrectly asserts that Defendants contend that the Contraband 

Cigarette Trafficking Act (CCTA), 18 U.S.C. § 2341 et seq., expands state jurisdiction.  

(PageID.5599.)  Defendants argue that the CCTA eliminates the Interstate Commerce Clause, 

U.S. Const. art. I, § 8, cl. 3, as a potential legal bar to seizing shipments of contraband tobacco 

products outside of Indian country.  See Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 155 

(1982).  Under existing federal law, states already have jurisdiction to enforce their non-

discriminatory laws against tribes and tribal members outside of Indian country, Mescalero 

Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973), including when they seize untaxed tobacco 

products in transit to Indian country, Colville, 447 U.S. at 161-62; Rising I, 477 F.3d at 894-95. 

B. Contraband does not have to “come to rest” in Michigan to be seized.  

The Community cites two provisions of the TPTA, Mich. Comp. Laws § 205.422(y) and 

§ 205.423(1), for the proposition that untaxed tobacco products transported by common carrier 

must “come to rest,” i.e., have a “taxable moment,” in Michigan before they are subject to state 

law and can be seized.  (PageID.5599.)  But see Kellogg Co. v. Dep’t of Treasury, 516 N.W.2d 

108, 111-12 (Mich. Ct. App. 1994) (discussing abandoned “taxable moment” test).  The tribe is 

asking this Court to decide that Defendants violated state law by seizing contraband cigarettes 

while in transit.  But there are no state law claims to decide here. 

In any event, Mich. Comp. Laws § 205.423(1) requires “transporters” to obtain a TPTA 

license and Mich. Comp. Laws § 205.422(y) excludes interstate commercial carriers licensed by 

the interstate commerce commission from the definition of a “transporter.”  These provisions do 

not require tobacco products to “come to rest” in Michigan before the TPTA applies.  To the 
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contrary, Mich. Comp. Laws § 205.426(6) authorizes Treasury to require common carriers to 

report on tobacco shipments “to a point within this state” and to “permit the inspection of the 

tobacco products and examination by the department or its duly authorized agent of any records 

relating to the shipment of a tobacco product into, from, or within the state.”  These requirements 

prevent contraband smugglers from using common carriers to evade state law.   

There is no dispute that the common carriers transporting the contraband cigarettes on 

February 9, 2016 were transporting tobacco shipments “within” Michigan at the time of the 

traffic stops and seizures.  Each shipment had documents that identified the Community’s Pines 

Convenience Center in Baraga or its casino east of Marquette as the final delivery destination.  

(PageID.3619, 3621.)  Each of those retail locations are within Michigan’s territorial limits.1  

The Community admits it intended to sell the untaxed tobacco products.  (PageID.3514. ¶ 

27.b.iii.)  The substantial nexus between these shipments and Michigan was clear, and the MSP 

had no obligation to allow the contraband to reach the Community’s Indian country. 

C. The Community misunderstands the TPTA and fails to address the 
applicable dormant Interstate Commerce Clause test. 

The Community also contends that Defendants are attempting to regulate interstate 

commercial carriers, which it claims is impermissible under Bowman v. Chicago & N. W. Ry. 

Co., 125 U.S. 465 (1888).  (PageID.5600.)  The Community assumes Defendants were 

“operating under a theory that the tax payment and stamping should have occurred before the 

cigarettes even entered Michigan.”  (PageID.5600-5601.)   

                                            
1 See Treaty of La Pointe, 10 Stat. 1109 (Sept. 30, 1854) (in Article 2, Paragraph First, granting 
unsold lands in specified townships “in the State of Michigan” to the L’Anse and Vieux Desert 
bands); Nevada v. Hicks, 533 U.S. 353, 361-62 (2001) (reservations are “considered part of the 
territory of the State”) (internal quotes and citations omitted); Organized Vill. of Kake v. Egan, 
369 U.S. 60, 72 (1962) (By 1880, the Supreme Court viewed a reservation “in many cases a part 
of the surrounding State or Territory[.]”). 
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There is no evidence at all that Defendants attempt to improperly regulate interstate 

commercial carriers by requiring tobacco products to be taxed and stamped before they enter 

Michigan.  A wholesaler or unclassified acquirer licensed under the TPTA may acquire untaxed, 

unstamped tobacco products, which must be stamped before the tobacco products are delivered, 

sold, or transferred “to any person in this state[.]”  Mich. Comp. Laws § 205.426a(2).  A 

common carrier may lawfully deliver shipments of untaxed, unstamped tobacco products 

authorized for sale in Michigan to one of these licensees.  But the common carriers in this case 

were delivering the untaxed, unstamped cigarettes to the Community, which is not a TPTA 

licensee and which had no intention of collecting or remitting the tobacco tax from sales to non-

Indians.  (PageID.3514, ¶ 27.)  The facts of this case do not implicate the concern in Bowman.  

Further, Bowman, 125 U.S. at 483, recognizes Congress’s authority to “provide by law a 

regulation of commerce among the states.”  That is exactly what Congress did by enacting the 

CCTA.  See generally City of New York v. Gordon, 1 F. Supp. 3d 94, 107 (S.D.N.Y. 2013) 

(CCTA did not create a “‘broad safe-harbor’ for common and contract carriers to knowingly 

receive, ship, and distribute ‘large quantities of untaxed cigarettes in violation of state law’”).   

Moreover, if the Community contends that the dormant Interstate Commerce Clause 

prohibits Treasury and the MSP from inspecting and seizing contraband tobacco products 

transported by a commercial carrier, it has not identified or applied the two-part test the Sixth 

Circuit uses.2  See Am. Beverage Ass’n v. Snyder, 735 F.3d 362, 369-70 (6th Cir. 2013) (courts 

examine whether the statute discriminates against out-of-state interests and, if not, determines 

                                            
2 The seizure from a common carrier that occurred in Iron County on February 9, 2016, also 
involved an MSP motor carrier officer, who has additional authority to inspect a commercial 
carrier’s load under the Motor Carrier Safety Act (MCSA), Mich. Comp. Laws § 480.11 et seq.  
(Ex. A.)  See generally United States v. Soto, 498 F. Supp. 2d 1041, 1044 (W.D. Mich. 2007) 
(upholding warrantless search under the MCSA that revealed contraband drugs).    
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whether the burdens on interstate commerce are excessive in comparison to local benefits).  

Likewise, if the Community contends that the TPTA acts as an unlawful tax on interstate 

commercial carriers, it does not say so and it does not analyze the statutory scheme under 

Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 287 (1977), which is the relevant test.  The 

Community has no evidence or argument to defend this claim against summary judgment. 

V. The Community’s claims under 42 U.S.C. § 1983 have no merit. 

A. The Community did not plead a § 1983 claim against Defendant Johnson. 

The Community argues that Defendant Johnson cannot claim qualified immunity from its 

sales and use tax claim under 42 U.S.C. § 1983, which is Count XV.  (PageID.5606.)  But Count 

XV refers only to Treasurer Khouri and former Treasury employee Walter Fratzke, never 

mentioning Secretary of State Johnson.  (PageID.847-848.)  The Community also sued the 

Secretary of State only in her official capacity.  (PageID.794, ¶ 9.)  A state official sued in her 

official capacity is not a “person” who may be sued under 42 U.S.C. § 1983.  See Will v. 

Michigan Dep’t of State Police, 491 U.S. 58, 71 (1989).  Thus, if there were a § 1983 claim 

against the Secretary of State, Defendants are entitled to summary judgment. 

B. Vague dictum in Rising II does not “clearly establish” a federal right that 
Defendants violated when administering the sales and use taxes. 

The Community erroneously asserts that Rising II “put Defendants on notice that they 

were not applying federal law correctly” when it said that “Michigan’s briefs and statements at 

oral argument may misstate the law in certain respects, such as the preemptive effect of the 

Indian trader statutes, 25 U.S.C. §§ 261–264, or the necessity of apportioning the use tax under 

certain circumstances.”  Keweenaw Bay Indian Cmty. v. Rising, 569 F.3d 589, 592 (6th Cir. 

2009) (emphasis added).  (PageID.5606.)  The court was making the point that, in this area of 

complex law, it might see the law differently than the state if presented with a ripe claim.  Id.   
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The Community also cannot rely on this statement in Rising II, 569 F.3d at 592, to 

overcome Defendant Khouri’s and Defendant Fratzke’s qualified immunity from its §1983 claim 

related to the sales and use taxes because it does not “clearly establish” any rights under federal 

law.  See Ashcroft v. al-Kidd, 563 U.S. 731, 735 (2011) (federal right must be “‘clearly 

established’ at the time of the challenged conduct”).  “A right is clearly established if there is 

binding precedent from the Supreme Court, the Sixth Circuit, the district court itself, or other 

circuits that is directly on point,” i.e., there is “pre-existing law” that makes the “unlawfulness” 

of the official’s action “apparent.”  Risbridger v. Connelly, 275 F.3d 565, 569 (6th Cir. 2002) 

(internal quote marks and citations omitted).  Even accepted at face value, the Sixth Circuit’s 

comment does not clearly establish a right because it does not reveal what “may” have been 

stated inaccurately.  The statement was classic dictum, a passing comment in a case in which the 

Sixth Circuit expressly declined to establish binding precedent concerning federal Indian tax 

immunities.  See Rising II, 569 F.3d at 592-93; see also Ashcroft, 563 U.S. at 741 (Scalia, J., 

commenting that dictum does not clearly establish a right that defeats qualified immunity).   

C. Defendants have qualified immunity because they did not violate a “clearly 
established” federal right connected to the sales and use taxes. 

The Community tries to find deposition testimony that suggests that the way Treasury 

administers the sales and use taxes violates federal Indian tax immunities.  (PageID.5607-5608.)  

But its interpretation of the testimony is not accurate.  For instance, the Community claims that 

Defendants “decide refund applications based on rules that they now admit are contrary to 

federal law,” pointing to the essential governmental function.  They make no such admission.  

Treasury considers federal, state, and tribal interests as Bracker requires.  (PageID.4515.)  The 

Community suggests that Treasury will not refund the sales tax unless the claim demonstrates an 

essential governmental function.  But Treasury analyzes each claim individually and does not 

Case 2:16-cv-00121-PLM-MV   ECF No. 376,  PageID.5825   Filed 11/30/18   Page 15 of 21



10 

“preclude” granting a refund for commercial entities.  (Ex. B, p. 164.)   

The Community also argues that Mr. Fratzke “could not explain the source” of the 

essential governmental function exemption.  But opposing counsel did not ask him to identify a 

source; he asked Mr. Fratzke whether the “term, essential governmental services” appears in the 

Bracker decision.  Mr. Fratzke said he did not “recall that specifically being identified in” that 

opinion.  (Ex. B, p. 162.)  Yet, he thought it fairly reflected the state interests to be balanced and 

explained that it was not used to limit the way the Community exercises its immunities.  

(PageID.4518.)  Additionally, opposing counsel did not ask how tribal sovereignty under 

Williams v. Lee, 358 U.S. 217 (1959), figured into the concept.  (PageID.5337.)  

The Community claims that Treasury denied refund claims based on speculation 

involving the effects of marketing a tax exemption.  But Mr. Fratzke testified that Treasury had 

considered complaints from the Community’s competitors even though it had not commissioned 

“economic studies.”  (PageID.5626, pp. 39-40.)  He also gave a concrete example of how 

recognizing a tax immunity for the Community’s purchases for its commercial activities could 

give it an unfair edge over competitors by lowering its costs.  (PageID.5626, p. 40.)  Finally, the 

Community argues that Defendants disregarded the sourcing statutes when deciding refund 

claims.  But they do not determine whether federal law preempts a tax.  (PageID.5322-5323.) 

The evidence as a whole shows that Defendants expend tremendous time and attention to 

addressing the Community’s claims and responding to its arguments in a professional manner.  

Over the course of years, Mr. Fratzke endeavored to understand, to the best of his ability as a 

non-lawyer, what federal Indian law principles apply to the sales and use taxes.  (ECF No. 335-

7.)  Treasury staff under Treasurer Khouri’s leadership enforce federal tax immunities when they 

exist.  (PageID.4518; Ex. B, p. 43.)  If Defendants made any mistake in understanding this 
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complex area of law where there is no decision holding federal law preempts the sales and use 

taxes, they are entitled to qualified immunity because they have acted reasonably.  See Pearson 

v. Callahan, 555 U.S. 223, 231 (2009) (qualified immunity protects reasonable conduct). 

D. The Community did not plead a § 1983 claim concerning MSP investigations.  

The Community asserts for the first time that it is entitled to money damages under 42 

U.S.C. § 1983 based on “the law enforcement investigations conducted on the Reservation[.]”  

But Count XVI is the Community’s claim under 42 U.S.C. § 1983 and it was expressly pleaded 

for “Seizures of Property.”  (PageID.849, heading.)  Paragraphs 179-183 in the third amended 

complaint repeatedly mention the seizures and does not mention any allegedly unlawful 

investigation.  (PageID.849-850.)  The damages claimed in paragraph 183 are expressly tied to 

the “value of the seized property” and the “loss of use of the seized property. . . .”  (PageID.850.)  

Even the Community’s supplemental disclosures a month before the end of discovery identified 

damages that amount only to the value of the seized property.  (PageID.4076-4078.)  Count XVI 

does not encompass a claim under § 1983 for law enforcement investigations. 

E. The case law does not support a § 1983 claim related to investigations.  

If an allegation about investigations lurks behind Count XVI, United States v. Peltier, 

344 F. Supp. 2d 539, 546 (E.D. Mich. 2004), and Moses v. Dep’t of Corr., 736 N.W.2d 269, 271 

(Mich. Ct. App. 2007), respectively, address state jurisdiction to issue warrants executed in 

Indian country and to try crimes by Indians in Indian country.  Neither case clearly establishes 

that federal law bars state police from conducting investigations on a reservation.  See 

Risbridger, 275 F.3d at 569.  Thus, even if the court were to decide that the investigations were 

impermissible, Defendant Croley (the only defendant involved in an on-reservation 

investigation) would have qualified immunity from the § 1983 claim.   

More importantly, the third decision the Community cites supports Defendants’ argument 
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that Nevada v. Hicks, 533 U.S. 353, 363-64 (2001), recognizes state jurisdiction to investigate 

off-reservation crimes in Indian country.  In Saginaw Chippewa Indian Tribe of Michigan v. 

Granholm, No. 05-10296-BC, 2011 WL 1884196, at *1 (E.D. Mich. May 18, 2011), the court 

considered whether it should grant the newly-elected Michigan Attorney General post-judgment 

relief from a law enforcement settlement agreement entered over his predecessor’s objections.  

Both Attorneys General objected that the settlement agreement was more restrictive than federal 

law required; but the issue had not been appealed.  See id.  The court explained that the “lead 

opinion in Hicks did address the limits of state authority in Indian country, suggesting that state 

police officers have authority to . . . investigate off-reservation crimes within Indian country.”  

Id. at *3 (emphasis added).  The court also concluded that the Attorney General’s interpretation 

of Hicks as providing states with “broader authority” within a reservation was “plausible.”  Id.  

But it declined to decide the issue because the “proposition” concerning broader authority was 

“far from certain” and it might require resolving treaty issues.  Id.   

Here, Defendants are not arguing for “broader authority” than Hicks described.  Rather, 

Defendants correctly maintain that Hicks recognizes state police authority to enter Indian country 

to investigate off-reservation crimes, which in this case was the importation and transportation of 

contraband cigarettes in and through Michigan without a TPTA license.  Thus, there can be no 

liability under § 1983 and, if there were liability, qualified immunity would be a valid defense.  

VI. The Community’s arguments concerning Article 2 of the 1842 Treaty have no merit. 

A. The Community has no evidence that Article 2 remained in effect in 
Michigan after Congress enacted the Lake Superior Land District Act. 

The Community claims to have found evidence that the trade and intercourse provision of 

Article 2 of the Treaty of La Pointe, 7 Stat. 59 (Oct. 4, 1842), remained in effect after Congress 
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enacted the Lake Superior Land District Act3 on March 1, 1847.  (PageID.5611.)  But, the 

documents it provides do not demonstrate that the trade and intercourse provision in Article 2 

remained in effect in the lands ceded in 1842 in Michigan, if at all.   

The first document is an Indian trader license issued in 1848 that allowed trading at two 

locations in Minnesota (Fond du Lac and Rainy Lake), and at La Pointe, Wisconsin.  

(PageID.5724.)  The second document is an Indian trader license issued in 1849 that allowed 

trading at three locations in Minnesota (Fond du Lac, Grand Portage, and Crow Wing), and at La 

Pointe, Wisconsin.  (PageID.5726.) The third document appears within a lengthy claim 

submitted by an Indian trader in 1855, (PageID.5732-5806), in which the claimant stated that he 

traded “articles permitted by the Intercourse Law of the United States” at Fond du Lac and La 

Pointe between 1846 and 1852.  (PageID.5611, 5782-5784.)  But these documents do not show 

that the trade and intercourse provision in Article 2 continued in effect in Michigan after 1847. 

Article 1 of the 1842 Treaty describes the lands the Ojibwe ceded, which were 

exclusively in Michigan and Wisconsin.  The trade and intercourse provision in Article 2 did not 

apply to any lands in Minnesota, which makes evidence surrounding the Indian trade in 

Minnesota irrelevant.  Additionally, while La Pointe was in territory ceded in the 1842 Treaty, it 

was in Wisconsin.  As Dr. Greenwald explained, because Wisconsin became a state in 1848, 

there was a period when it had not yet fully organized its government.4  (PageID.5500)  As a 

result, Commissioner of Indian Affairs Medill instructed the Indian agent at La Pointe who 

                                            
3 An Act to establish a Land Office in the northern Part of Michigan, and to provide for the Sale 
of mineral Lands in the State of Michigan, 9 Stat. 146 (Mar. 1, 1847). 
4 The Community served these documents on September 10, 2018, after discovery had closed, 
depriving Dr. Greenwald of an opportunity to respond to them in her reports or at her deposition.  
(PageID.3436.)  As a result, she has provided a declaration with some brief observations about 
the documents to explain why they do not change her opinions in this case.  (Ex. C.)   
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inquired about applying federal law to prevent the sale of alcohol to Indians to continue to apply 

federal law in areas where Wisconsin had not yet organized.  (Ex. C.1; Ex. C.2; PageID.5500.)  

The same situation did not exist in Michigan.  (PageID.5500, 5527-5531.) 

The absence of a geographic connection between these three documents and Michigan is 

critical.  The Lake Superior Land District Act was a specific response to Michigan’s complaints 

that federal agents were improperly relying on Article 2 to restrict state jurisdiction and 

settlement in Michigan to protect a suspect federal leasing program.  (PageID.3578-3581, 4004-

4010.)  The Community has no evidence that Article 2 remained in effect in Michigan after 

Congress enacted that law.  While the Community contends that “numerous other variables” 

might explain why Michigan stopped complaining about Article 2 after Congress enacted that 

law in 1847, it has failed to come forward with any evidence that would create a question of 

material fact requiring trial.  (PageID.5611.) 

B. The Community turns a blind eye to the evidence of Indian understanding. 

The Community contends that Superintendent Robert Stuart’s statement at the end of the 

1842 treaty council that “some” chiefs desired federal law to continue to apply to them is the 

“only contemporary evidence of the Indian understanding of Article II.”  (PageID.5615.)  The 

statement hardly illuminates the Indians’ understanding of the trade and intercourse provision in 

Article 2 because it does not identify which federal laws would apply to the Indians.  The tribe 

also ignores the other evidence from the treaty council proceedings indicating that the Indians 

understood that the federal government had a proposal to “punish” the “bad men” who sold them 

whiskey that they evidently accepted, as evidenced by the fact that they signed the treaty and 

fifteen chiefs took an abstinence pledge at the temperance meeting in which the chief federal 

treaty negotiator (Robert Stuart) addressed them.  (PageID.3585-3586, 4060-4062, 4071, 4073.)  

In contrast, there is no evidence in the record that the Indians understood that federal law would 
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extend beyond regulating alcohol, nor that they would have wanted that result given its effect on 

Ojibwe law that already governed trade with non-Indians.  (PageID.3925-3926, 3935.) 

The Community’s attack on Dr. Driben’s credibility is further proof that it has no 

evidence of Indian understanding to support its treaty claims.  (PageID.5616.)  See Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 255 (1986) (no credibility determinations in summary 

judgment stage); Dawson v. Dorman, 528 F. App’x 450, 452 (6th Cir. 2013) (a court may not 

deny summary judgment solely on the basis that the non-movant will challenge a witness’s 

credibility).  Dr. Driben draws the Community’s ire because his analysis shows that the 

Community is arguing from its twenty-first-century perspective, not the perspective of the 

Ojibwe ancestors who negotiated a treaty in 1842.  Recognizing that distinction does not deprive 

the Community of any treaty rights, particularly on tax matters not discussed in 1842.   

CONCLUSION AND RELIEF REQUESTED 

For the reasons stated above and in their other briefs, Defendants respectfully ask that the 

court grant summary judgment in this case in their favor and deny all relief to the Community. 
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