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INTRODUCTION 

The Keweenaw Bay Indian Community (Community) alleges in this motion for partial 

summary judgment that federal law preempts Michigan’s General Sales Tax Act (Sales Tax Act), 

Mich. Comp. Laws § 205.51 et seq., the Use Tax Act, Mich. Comp. Laws § 205.91 et seq., and 

the Tobacco Products Tax Act (TPTA), Mich. Comp. Laws § 205.421 et seq., under three 

theories.  First, the Community contends that federal law preempts both the sales tax and tobacco 

tax because the balance of federal, state, and tribal interests considered under White Mountain 

Apache Tribe v. Bracker, 448 U.S. 136 (1980) (Bracker), favors preemption (Counts II and IX).  

Second, the Community argues that federal law preempts the sales and tobacco taxes because 

they infringe on the Community’s right to self-government (Counts III and X).  Finally, the 

Community asserts that the trade and intercourse provision in Article 2 of the Treaty of La 

Pointe, 7 Stat. 59 (Oct. 4, 1842) (the 1842 Treaty), preempts all three taxes in the western Upper 

Peninsula and northern Wisconsin lands ceded in that treaty, even outside places contemporary 

federal law treats as Indian country.  (Count VI.)   

In making these arguments, the Community ignores directly relevant holdings in major 

Indian tax cases like Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 

134 (1980), which support the way Defendants administer and enforce the sales and tobacco 

taxes.  The Community also selectively reads the historical record when arguing its claim under 

the 1842 Treaty.  Further, the Community spends considerable time explaining “facts” that are 

inaccurate, unsupported, or irrelevant to the court’s analysis.  As explained below, Defendants 

respectfully contend that the court must deny this motion and enter judgment in their favor on all 

these claims pursuant to Fed. R. Civ. P. 56(f)(1) because they have no merit.   
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THE PENDING DISPOSITIVE MOTIONS AND OMITTED CLAIMS 

This motion for partial summary judgment is one of four pending dispositive motions.  

(ECF Nos. 98, 125, 316, and 327 as amended by 360.)  To clarify the claims at issue in this 

motion, Defendants have attached two tables to this brief.  Table 1 identifies which motions 

address each claim, and Table 2 identifies the legal theory for each claim.  (Ex. A.)   

The Community has not filed any motion moving for summary judgment of its claims 

under:  the Indian Commerce Clause, U.S. Const., art. I, § 8, cl. 3 (Counts IV and XI);  the 

Interstate Commerce Clause, U.S. Const., art. I, § 8, cl. 3 (Count XII); and 42 U.S.C. § 1983 

(Counts XV and XVI).  While it makes treaty arguments in this motion, the Community has not 

formally moved for summary judgment of the portion of Count VIII concerning the 1842 Treaty 

and Treasury’s sales and use tax exemption and refund system.  Though the Community has filed 

a proposed order purporting to declare the law, it has not moved for summary judgment of its 

claims for a permanent injunction (Count XVII) and costs and attorney fees Count XVIII).  

Finally, the Community argues in its brief that sovereign immunity (Count XIII) and the 1842 

Treaty (Count XIV) bar seizing tobacco products in the Ceded Area even though the court 

previously dismissed those claims.  (PageID.1188.)  Though the gaps in the Community’s 

motion practice are a sign that it has little confidence in these claims, they do not require this 

case to go to trial because Defendants are entitled to summary judgment as a matter of law and 

have addressed every claim in its own motions or in response to the Community’s motions.   

COUNTER-STATEMENT OF FACTS 

Michigan has adopted entirely separate sales and tobacco tax laws, which involve 

different taxpayers, different tax rates, different administrative and regulatory requirements, and 

different enforcement mechanisms.  See generally Mich. Comp. Laws § 205.51 et seq. (sales 

tax); Mich. Comp. Laws § 205.421 et seq. (tobacco tax).  Not surprisingly, the facts underlying 
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the sales tax claims (PageID.2097-2105, 3568, 3576-3583) and the tobacco tax claims 

(PageID.1262-1266, 3548-3550) at issue in this case are unrelated.  Nevertheless, the 

Community dedicates roughly twenty-two pages – almost half its brief – to laying out what it 

calls the “undisputed facts” in this case.  (PageID.5251-5272.)  But there is no cohesive narrative 

and the Community only succeeds in divorcing the facts from the arguments.  Defendants rely on 

their other briefing to introduce the core facts in this case rather than repeating them all here.  

(ECF No. 99, 152, 317.)  Defendants address the disputed facts in the following sections of this 

brief in the context of the Community’s specific arguments.   

Before moving to arguments, the Community’s updated chart summarizing the sales and 

use tax claims bears a short discussion.  (ECF No. 335-1.)  The updated summary chart is not 

reliable, and it lacks the information that the court needs to decide the case.  Opposing counsel 

attempts to vouch for the information the updated chart summarizes, even though he concedes he 

lacks personal knowledge of some of the statements he makes in his declaration.  (PageID.4315.)  

Any hearsay in his declaration fails to meet the evidentiary standard for summary judgment set 

in Fed. R. Civ. P. 56(c)(4) and cannot be used by the court.  See Moore v. Holbrook, 2 F.3d 697, 

699 (6th Cir. 1993) (documents that do not meet the Rule 56 standard “must be disregarded”).   

Setting aside the fact that opposing counsel names himself and his law firm colleagues as 

fact witnesses concerning the Community’s sales and use tax refund claims, the Community has 

also carried over and compounded the problems with its original summary chart.  Treasury 

employee Melissa Thelen identified and described those problems in detail in her declarations in 

this case.  (PageID.2176-2188, 3824-3829.)  The Community has not fixed those problems in its 

new chart, and it continues to exclude important information, such as whether claims are for 

sales or use tax.  Though the Community’s alleged damages should be fixed at the time it sued, it 
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adds another fifty-six claims to the chart.  Yet, the Community has not listed additional refunds 

that Treasury issued in 2018.  Only Treasury’s updated summary chart, which is supported by 

proper declarations, is reliable and has the information needed to resolve the issues in this case. 

LEGAL STANDARD 

A party seeking partial summary judgment must demonstrate that “there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law” 

concerning the claims or defenses challenged.  Fed. R. Civ. P. 56(a).  A court reviews all the 

evidence in the record in the light most favorable to the nonmoving party.  See Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  A court may only enter summary 

judgment against the nonmovant “after adequate time for discovery” and if the nonmovant “fails 

to make a showing sufficient to establish the existence of an element essential to that party’s case 

and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. Catrett, 477 U.S. 

317, 322 (1986); see also Plott v. Gen. Motors Corp., Packard Elec. Div., 71 F.3d 1190, 1195 

(6th Cir. 1995).  However, the court may enter summary judgment in favor of a nonmovant if it 

grants notice of its intent to do so to the parities and gives them a reasonable time to respond.  

Fed. R. Civ. P. 56(f)(1); see generally Smith v. Alford, No. 1:13-CV-694, 2015 WL 6159397, at 

*5 (W.D. Mich. Oct. 20, 2015), aff'd (Oct. 5, 2016) (plaintiff was given notice and opportunity to 

respond to court’s intent to enter summary judgment in favor of nonmovant). 

ARGUMENT 

I. The balance of interests considered in the Bracker test do not demonstrate that 
federal law preempts the Michigan sales tax or tobacco tax. 

The Community argues that the balance of federal, state, and tribal interests considered 

under the test articulated in Bracker, 448 U.S. at 144-45, demonstrates that federal law preempts 

both the state sales tax and the state tobacco tax.  The Community invokes Bracker because it 
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prescribes the test that determines when federal law preempts a state tax imposed on a non-

Indian for activities inside of Indian country.  See Wagnon v. Prairie Band Potawatomi Nation, 

546 U.S. 95, 110 (2005) (confirming when Bracker applies).  Here, the non-Indians are (a) 

retailers subject to the sales tax on retail sales to the Community and its members residing in its 

Indian country; and (b) consumers subject to the tobacco tax when purchasing tobacco products 

from the Community’s casinos and convenience stores inside its reservation1 and trust lands. 

Courts use a “flexible pre-emption analysis[.]”  Cotton Petroleum Corp. v. New Mexico, 

490 U.S. 163, 176 (1989).  The analysis is a “particularized inquiry into the nature of the state, 

federal, and tribal interests at stake, an inquiry designed to determine whether, in the specific 

context, the exercise of state authority would violate federal law.”  Bracker, 448 U.S. at 145.  

The Community presents an array of arguments concerning tribal and federal interests 

surrounding the two taxes under Bracker.  The Community’s central argument might be 

described as an “any penny” preemption theory.  In the Community’s view, any penny the State 

of Michigan collects in taxes from non-Indians ultimately comes out of the Community’s 

pockets and is a penny the Community cannot use to support its governmental services, 

undermining the federal government’s policy to support tribal economic development and self-

government.  But the evidence and case law do not support the Community’s theory.   

                                            
1 The Community alleges for the first time that it has two reservations in Baraga County, the 
L’Anse and Ontonagon reservations, which is incorrect.  (PageID.5251.)  Article 2, Paragraph 
First of the Treaty of La Pointe, 10 Stat. 1109 (Sept. 30, 1854), established a single reservation 
for the L’Anse and the Vieux Desert bands in Baraga County within specified survey townships.  
The townships were to the east and west of the Keweenaw Bay, where separate Methodist and 
Catholic missions were located.  (PageID.794, 796, 2022, 3601.)  See Keweenaw Bay Indian 
Cmty. v. State of Mich., 784 F. Supp. 418, 420 (W.D. Mich. 1991).  Article 2, Paragraph Sixth of 
the 1854 Treaty contemplated a separate reservation in Ontonagon County (not Baraga County) 
for the Ontonagon band.  See United States v. Genschow, 645 F.3d 803, 805 (6th Cir. 2011).   
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A. Federal law does not categorically preempt a state tax that “adversely 
affects” an Indian tribe or tribal members. 

The Community begins by attempting to establish a legal framework for the court’s 

decision.  (PageID.5272-5275.)  Rather than delving into how to balance interests under Bracker, 

it argues that federal law always preempts a state tax imposed on non-Indians inside Indian 

country when the tax “adversely affects” tribes and their members.  (PageID.5272.)  In other 

words, the Community argues that federal law categorically preempts the sales and tobacco taxes 

if any of the following four circumstances, or adverse effects, exist in this case: 

Circumstance 1 – “[T]he tax intrudes on federal government regulation intended 
to benefit a tribe”;  

Circumstance 2 – “[T]he tax burdens reservation value in which a tribe has a 
significant interest”;  

Circumstance 3 – “[T]he economic burden of the tax falls directly on a tribe”; or  

Circumstance 4 – “[T]he tax is imposed without relation to a state service 
provided on the reservation to the taxpayer or to the activity burdened by the tax.” 

(PageID.5275.)  This argument misstates the Bracker analysis.  Because Bracker features so 

significantly in the Community’s arguments, it is important to understand that decision and why 

it does not support the categorical preemption principles that the Community seeks to establish.  

1. The facts and analysis in Bracker. 

In Bracker, the White Mountain Apache Tribe formed a corporation under federal and 

tribal law for its commercial forestry business on the Fort Apache reservation.  See Bracker, 448 

U.S. at 139.  Commercial forestry provided roughly 90% of the tribe’s revenue supporting 

governmental services and employed 300 tribal members.  See id. at 138, 139.  The Secretary of 

the Interior approved the tribe’s timber enterprise, and the federal government provided funding 

for it.  See id. at 139.  Because the federal government owned the timber in trust, the United 

States entered into contracts with the tribal enterprise to harvest timber under federal regulations.  
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See id. at 138, 139.  The tribe then contracted with other logging companies to carry out logging 

and hauling activities when its enterprise could not conduct them “economically.”  Id. at 139.   

Pinetop Logging Co. (Pinetop) was one of the non-Indian logging companies the tribal 

enterprise retained for logging and hauling services.  See Bracker, 448 U.S. at 137, 139.  Pinetop, 

which was authorized to do business in Arizona, operated exclusively on the Fort Apache 

reservation.  See id. at 137-39.  The tribe had a contract with Pinetop to “fell trees, cut them to 

the correct size, and transport them to” the tribal enterprise’s “sawmill in return for a 

contractually specified fee.”  Id. at 139.   

Arizona assessed Pinetop for unpaid motor carrier license tax and unpaid use fuel tax for 

its activities on roads within the Fort Apache reservation.  See Bracker, 448 U.S. at 137, 140.  

The motor carrier license tax was a 2.5% tax on gross receipts of motor carriers transporting 

property on public highways.  See id. at 139.  The use fuel tax was an $0.08 per gallon excise tax 

on fuel used to propel motor vehicles on public highways intended to compensate the state for 

the use of Arizona roads.  See id. at 139-40.  Pinetop conceded its liability for the state taxes for 

operating its vehicles on state roads within the Fort Apache reservation.  See id. at 140 n.5.  But 

it contested its liability for the state taxes when it was operating solely on tribal roads or Bureau 

of Indian Affairs (BIA) roads within the reservation.  See id. at 140.  The tribe agreed to 

reimburse Pinetop for any state liability it incurred (so Pinetop would continue its services) and 

intervened in the litigation.  See id. at 140 n.7.   

When the Supreme Court analyzed the facts of the Bracker case, it commented 

extensively on federal interests because federal “regulation of harvesting of Indian timber is 

comprehensive.”  Bracker, 448 U.S. at 145; see id. at 145 n.12.  Not only had Congress enacted 

laws requiring sustainable forestry practices, it required the Secretary of the Interior to make 
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decisions under specific criteria intended to ensure that tribes benefit from the sale of their 

timber.  See id. at 145-46.  The Secretary of the Interior had also promulgated rules concerning 

many different aspects of harvesting and selling timber on reservations.  See id. at 146-47.   

Moreover, the BIA exercised “literally daily supervision” of timber operations on the 

reservation.  Bracker, 448 U.S. at 147.  Federal employees drafted terms in the contracts between 

the tribal enterprise and Pinetop.  See id.  “The Bureau [of Indian Affairs] decide[d] such matters 

as how much timber will be cut, which trees will be felled, which roads are to be used, which 

hauling equipment Pinetop should employ, the speeds at which logging equipment may travel, 

and the width, length, height, and weight of loads.”  Id.  Because the Secretary of the Interior 

also regulated BIA roads within reservations that were funded by the federal government, the 

tribe’s contracts with Pinetop required it to “repair and maintain existing Bureau and tribal roads 

and in some cases to construct new logging roads,” i.e., the roads Pinetop was using for the 

activities that Arizona was attempting to tax.  Id. at 148.   

Considering these facts, the Supreme Court concluded that the “federal regulatory 

scheme is so pervasive as to preclude the additional burdens sought to be imposed in this case.”  

Bracker, 448 U.S. at 148.  While it explained that “the assessment of state taxes would obstruct 

federal policies,” there were at least three major federal and tribal interests that favored 

preemption.  Id.  First, taxing Pinetop’s activities would interfere with the statutory requirement 

that “profits derived from timber sales will inure to the benefit of the Tribe, subject only to 

administrative expenses incurred by the Federal Government.”  Id. at 149.  Second, permitting 

the state taxes would “undermine the Secretary’s ability to make the wide range of 

determinations committed to his authority concerning the setting of fees and rates with respect to 

the harvesting and sale of tribal timber.”  Id.  “Finally, the imposition of state taxes would 
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adversely affect the Tribe’s ability to comply with the sustained-yield management policies 

imposed by federal law,” which the tribe largely paid for with the revenue from its timber 

business that would be reduced if the state taxes were collected.  Id. at 149-50.   

The Supreme Court also recognized and considered the state’s interests in imposing the 

taxes, noting that funding governmental services for the taxpayer and engaging in regulatory 

activities could be relevant interests.  Bracker, 448 U.S. at 150.  However, Arizona had not 

articulated any such interests connected to Pintetop’s activities on the BIA and tribal roads, and 

even conceded at oral argument that the state could not tax the activities on tribal roads.  See id. 

at 148 n.14.  The court also noted that the use fuel tax was intended to compensate Arizona for 

the use of its roadways, but that Arizona had assumed no responsibilities for building, 

maintaining, or policing the BIA and tribal roads.  See id. at 150.    

The Supreme Court considered Arizona’s argument that its interest in raising revenue 

was enough to avoid preemption if there was no “express congressional statement to the 

contrary.”  Bracker, 448 U.S. at 150-51.  The court did not dismiss raising revenue – a key 

purpose of taxation – as a legitimate interest.  See id. at 151.  But the court found no merit in 

Arizona’s legal argument because preemption can exist where “Congress has offered no explicit 

statement on the subject.”  Id.  While the court observed that the economic burden of the tax 

would fall on the tribe, it expressly grounded its decision in the comprehensive federal 

regulations for “harvesting and sale of tribal timber” and the way “the policies underlying the 

federal regulatory scheme are threatened by the taxes respondents seek to impose.”  Id.; see id. at 

151 n.15.  Under those specific circumstances, Arizona’s “generalized interest in raising 

revenue” was not enough to overcome the federal and tribal interests favoring preemption.  See 

id. at 151.  The fact that Arizona generally assumed “‘no duties or responsibilities respecting the 
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reservation Indians’” only confirmed that the state’s interest in taxing Pinetop was insubstantial.  

Id. at 152 (quoting Warren Trading Post Co. v. Arizona Tax Comm’n, 380 U.S. 685, 691 (1965)). 

2. Bracker and other cases do not support the Community’s argument 
that federal law categorically preempts a state tax in four 
“circumstances.”  

There is no legal support for the Community’s argument that courts simply look for one 

of the four “circumstances” it lists – each standing alone – to define when federal law preempts a 

state tax on non-Indians for activities inside of Indian country.  (PageID.5275.)  The Community 

is advocating for categorical preemption, which is contrary to the “particularized” analysis and 

balancing of interests Bracker requires.  See Bracker, 448 U.S. at 144-45.  Bracker requires all 

relevant interests, including state interests, to be “examined and given appropriate weight.”  

Ramah Navajo Sch. Bd., Inc. v. Bureau of Revenue of New Mexico, 458 U.S. 832, 838 (1982). 

Neither Bracker nor other interest-balancing cases suggest that the four “circumstances” 

the Community identifies are clear-cut, generally applicable, or automatically preemptive, as the 

tribe suggests.  While the following sections of this brief provide more analysis of these issues, 

there are clearly flaws with the four “circumstances” the Community defines. 

Circumstance 1 – Federal law does not automatically preempt state laws when they 

“intrude” on the general federal policies promoting tribal self-governance and economic 

development that the Community identifies.  (PageID.5273-5274.)  In Bracker, the court gave 

weight to federal and tribal interests because the state taxes caused multiple, direct conflicts with 

a specific comprehensive federal scheme that regulated the “most minute details of timber 

production and expressed a firm desire that the Tribe should retain the benefits derived from the 

harvesting and sale of reservation timber.”  Bracker, 448 U.S. at 149.  The court did not resolve 

the case based on a general federal policy. 

Circumstance 2 – Federal law does not automatically preempt a state tax that “burdens 
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reservation value in which a tribe has a significant interest” because other interests must also be 

considered.  (PageID.5274-5275.)  The Community tries (but fails) to take language from 

Colville, 447 U.S. at 156-57, to create this “circumstance.”  Rather than a pro-tribe principle, the 

relevant passage rejects the argument that federal law allows tribes to market their federal 

immunity from state taxation to attract customers.  Id. at 155.  The “value” analysis directs a 

court to consider where the taxable activity occurs, whether the tribal or state government is 

involved in generating the value from the activity, and whether the tribal or state government 

provides services to the taxpayer.  Id. at 156-57.  Colville recognizes a continuum of possible 

interests, not a hard rule favoring preemption in any case in which the tribe has a “significant 

interest” in “reservation value.” 

Circumstance 3 – Federal law does not support the Community’s preemption argument 

that “tribal interests are virtually decisive if the tribe or tribal member bears the direct economic 

burden of the [state] tax.”  (PageID.5274.)  The Supreme Court in Bracker expressly stated that 

its decision did not rest on the economic burden of the tax.  Bracker, 448 U.S. at 151 n.15.  The 

court also held that parties to a tax dispute cannot use the economic burden of a tax to alter 

which legal test – balancing or categorical preemption – applies, which is exactly what the 

Community is attempting to do.  See Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 

450, 459 (1995).  Economic burden, alone, is insufficient to preempt a state tax.   

 Circumstance 4 – Federal law does not automatically preempt a state tax if it “is 

imposed without relation to a state service provided on the reservation to the taxpayer or to the 

activity burdened by the tax.”  The questionable existence of a taxable activity under state law 

was a specific feature of the Bracker facts.  In that case, the state use fuel tax statute said the tax 

was intended as partial compensation for using state highways; however, the tax dispute did not 
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involve state highways on the reservation, the taxpayer did not operate off the reservation, and 

Arizona provided no other services on the reservation.  Bracker, 448 U.S. at 139-40, 150, 152.  

Contrary to the Community’s argument, federal law does not limit states to imposing fees or 

taxes that reimburse on-reservation state expenses.   

 In sum, the Community attempts to stretch Bracker beyond its meaning to create 

categorical preemption rules that do not exist.  Each time the Community invokes these 

“circumstances” it is a red flag indicating that there is no legal support for its argument. 

B. Tribal and federal interests do not outweigh the state’s interest in collecting 
the sales tax from non-Indians. 

The Community begins its sales tax argument by pointing out that its other dispositive 

motion argues that Warren Trading Post Co. v. Arizona Tax Comm’n, 380 U.S. 685 (1965), and 

Central Machinery Co. v. Arizona Tax Comm’n, 448 U.S. 160 (1980), hold that the Indian 

Trader Statutes, 25 U.S.C. § 261 et seq., categorically preempt any tax on an “Indian trader,” like 

when the Michigan sales tax is imposed on non-Indian retailers.  (PageID.5275.)  As Defendants 

have already explained, the Community’s theory is not supported either by a fair reading of 

Warren and Central Machinery, nor the cases that interpret those decisions.  (PageID.2106-

2112.)  The Community also has a series of scattershot arguments that it asserts show that the 

balance of federal, state, and tribal interests favor preemption.  However, the Community ignores 

the state interests that ultimately favor collection and enforcement of the sales tax. 

1. Treasury properly considers the facts surrounding a sale to determine 
if it occurs inside of Indian country. 

The subheading on page 27 of the Community’s brief is misleading.  (PageID.5276.)  The 

Community suggests that Michigan law specifically imposes the sales tax on “reservation 

activity.”  (PageID.5276.)  In fact, the Sales Tax Act, Mich. Comp. Laws § 205.52(1), levies the 

tax on “all persons engaged in the business of making sales at retail, by which ownership of 
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tangible personal property is transferred for consideration . . . .”  In other words, the tax applies 

to retailers across the whole state and does not target Indian country or “reservation activity.”   

There are geographic areas within Michigan that meet the definition of Indian country, 

such as the L’Anse Indian Reservation and the lands that the United States holds in trust for the 

Community.  Treasury must determine whether a transaction takes place inside or outside of a 

tribe’s or tribal member’s Indian country to apply the proper federal preemption principles.  See 

Wagnon, 546 U.S. at 101 (“[U]nder our Indian tax immunity cases, the ‘who’ and the ‘where’ of 

the challenged tax have significant consequences.”).  To make this determination, Treasury 

considers the information the tribe or tribal member provides, including:  where the transaction 

was solicited, where payment was made, where the contract (if any) was signed, where 

possession of the property was exchanged, where the seller and buyer are located, and where the 

item will be used.  (PageID.1684, 1687.)  These factors come directly from cases like Central 

Machinery, 448 U.S. at 161, 164-65.  The Community argues that contract law and the “Sales 

Tax Sourcing Rule” determine that the sales at issue in this case took place inside of its Indian 

country.  (PageID.5276.)  But the Community never cites any precedent to support the 

suggestion that ordinary contract law, rather than the Indian tax precedent that Treasury uses, 

determines the location of a transaction subject to the sales tax.  

The Community also cites both Mich. Comp. Laws § 205.69 and Mich. Comp. Laws § 

205.110 as the “Sales Tax Sourcing Rule,” even though the second statute is part of the Use Tax 

Act, not the Sales Tax Act.  The plain language of Mich. Comp. Laws § 205.69 does not mention 

tribes or Indian country.  The purpose of that statute is to “sourc[e] a sale at retail for taxation 

under this act,” meaning it is used to determine whether a retail sale is taxable in Michigan or 

another state.  That issue has long been difficult to determine for remote sellers, e.g., out-of-state 
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companies that make catalog or internet sales.  See generally Quill Corp. v. N. Dakota By & 

Through Heitkamp, 504 U.S. 298 (1992), overruled by S. Dakota v. Wayfair, Inc., 138 S. Ct. 

2080 (2018).  The provision was added to the Sales Tax Act in 2004 to allow Michigan to enter 

into a multi-state streamlined sales and use tax agreement.  (Ex. B.)  See 2004 P.A. 173; see also 

Streamlined Sales Tax Governing Board, Inc., http://www.streamlinedsalestax.org/.   

The Community has never identified any aspect of the way that Treasury participates in 

this effort to streamline the sales and use taxes among states that has any bearing on whether the 

transaction takes place inside of Indian country.  If the statute did not “source” a sale inside of 

Michigan, the Michigan sales tax would not apply as a matter of state law, regardless of federal 

tax immunities for tribes and their members.  The Community creates the potential for confusion 

by inserting the inapplicable sourcing statute into this dispute.  Moreover, the Community does 

not identify a single claim in which Treasury failed to apply the Bracker test because it thought 

the sale occurred outside of Indian country.  The Community has failed to establish that Treasury 

has committed any error when determining whether a sale takes place inside of Indian country. 

2. Federal law does not categorically preempt the sales tax based on 
economic burden. 

The Community contends that “tribal interests are virtually decisive if the tribe (or a 

tribal member) bears the direct economic burden of the tax,” citing Bracker, 448 U.S. at 151, and 

Ramah, 458 U.S. at 844.  (PageID.5276-5277.)  The Community adds that the invoice or receipt 

submitted with each sales tax refund claim indicates that the tribe or one of its tribal members 

bore the economic burden of the sales tax.  (PageID.5276.)   

How much (if any) of the economic burden the purchaser bears depends on a number of 

different factors, including how sensitive the buyer is to price changes.  (PageID.3710; Ex. C, p. 

1.)  See Chickasaw, 515 U.S. at 460 (“If we were to make ‘economic reality’ our guide, we 
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might be obliged to consider, for example, how completely retailers can pass along tax increases 

without sacrificing sales volume—a complicated matter dependent on the characteristics of the 

market for the relevant product.”).  The Community has not analyzed any of the sales tax refund 

claims to demonstrate that the tribe or one of its members bore the economic burden of the tax.   

Further, the largest category of sales tax claims in this case involves utility bills that the 

Community voluntarily paid on behalf of members.  (PageID.3882-3883.)  The Community was 

not a party to any of those sales.  The fact that the Community paid an amount of money that 

reimburses the utility for some or all of the cost of the sales tax is a product of its own choices, 

not a function of how the state chooses to allocate the economic burden of the sales tax.  More 

importantly, Bracker plainly does not support the argument that the economic burden of a tax, 

alone, requires federal preemption.  As the Bracker court said, “Of course, the fact that the 

economic burden of the tax falls on the Tribe does not by itself mean that the tax is pre-empted, 

as Moe v. Salish & Kootenai Tribes, 425 U.S. 463 . . . (1976), makes clear.”  Bracker, 448 U.S. 

at 151 n.15 (emphasis added).   

Nor does Ramah support the Community’s argument.  In Ramah, tribal children attended 

a local public high school near a reservation in west central New Mexico.  See Ramah, 458 U.S. 

at 834.  The state closed the high school, leaving no good option for the children, who would 

“either [have] to abandon their high school education or to attend federal Indian boarding schools 

far from the reservation.”  Id.  The Ramah Navajo, however, took matters into their own hands 

and formed a school board to operate a tribal school.  See id.  The school board first used the 

abandoned public school building.  See id.  But the tribal school board convinced Congress to 

appropriate funds to design new school facilities.  See id. at 835. 

The BIA and tribal school board worked jointly on the school project under a contract.  
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See Ramah, 458 U.S. at 835.  BIA designed the school and hired the architect.  See id.  The tribal 

school board was the design and build contractor, and BIA both specified “certain clauses 

governing pricing, wages, bonding, and the like” for subcontracts and had to approve each 

subcontract.  Id.  Congress appropriated funds specifically earmarked to build the school.  See id. 

The contract to build the new tribal school was awarded to Lembke Construction Co. 

(Lembke), a non-Indian entity.  See Ramah, 458 U.S. at 835-36.  The contract originally 

specified that Lembke had to pay taxes required by law, including New Mexico’s gross receipts 

tax, for which the tribal school board reimbursed it.  See id. at 836.  But the contract was later 

changed to allow Lembke to challenge the tax.  See id. 

On appeal, the Supreme Court concluded that the case was “indistinguishable in all 

relevant respects from” Bracker.  See Ramah, 458 U.S. at 839.  The court held that “[f]ederal 

regulation of the construction and financing of Indian educational institutions is both 

comprehensive and pervasive.”  Id.  The court pointed to a series of statutes and regulations 

promulgated by the Secretary of Interior concerning Indian education, which granted the BIA 

authority for its direct involvement in the project.  Id. at 841.  The court found that this 

regulatory scheme was “at least as comprehensive as the federal scheme found to be pre-emptive 

in” Bracker and reimbursing Lembke for the state taxes would deplete the funds available to 

build Indian schools.  Id. at 841-42.  The court also noted that New Mexico did not provide for 

the education of Indian children.  See id. at 843.  Further, the gross receipts tax was intended to 

compensate New Mexico for the privilege of engaging in business; but even if the state provided 

Lembke services off-reservation, the federal government – not the state that failed to educate 

tribal children – was the sole reason for the business associated with building the school.  See id. 

at 844.  In the end, the court saw New Mexico as having only a generalized interest in raising 
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revenue that was outweighed by the strong tribal and federal interests in the federal regulatory 

system for school construction.  See id. 

Ramah does not state or imply that federal law categorically preempts a state tax if its 

economic burden falls on a tribe or tribal member.  To the contrary, the court in Ramah 

highlighted the comprehensive federal regulatory scheme, Congressional appropriations for the 

project, BIA’s direct involvement in designing the project and approving the contracts for 

construction, and the fact that New Mexico had abandoned the educational needs of tribal 

children.  See Ramah, 458 U.S. at 839-45.  The court did not even mention the economic burden 

of the tax when summarizing its decision at the end of the opinion, instead pointing to the 

“comprehensive federal regulatory scheme and the express federal policy of encouraging tribal 

self-sufficiency in the area of education” as the basis for preemption.  Id. at 846-47.  Economic 

burden standing alone does not categorically preempt the sales tax.  

3. The sales tax does not injure the Community’s interests in 
sovereignty, self-governance, and economic development. 

The Community outlines the services it provides to its members, which it claims are 

funded partly with federal dollars and partly with revenue from its enterprises.  (PageID.5251-

5257, 5277.)  Those enterprises include its casinos, gasoline stations, and radio stations. 

(PageID.5277.)  According to the tribe, there is “no dispute that the tribe and its members bear 

the economic burden of Sales Tax in their purchases on the Reservation.”  (PageID.5278.)  This 

reasoning leads the Community to argue that, “[w]hen the Community is required to pay the 

[sales] tax, it decreases the funds available to provide government programs, services, and 

economic development.”  (PageID.5278.)  According to that logic, the Community then “loses 

the power to decide how that money will be spent . . . instead, the State decides how to spend the 

money collected from the Community.” 
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Whether the Community and its members bear the economic burden of the sales tax 

depends on the individual circumstances surrounding transactions, which the Community has not 

analyzed.  But even if the economic burden did fall on them in every sale, the Community 

incorrectly portrays the retailer as merely collecting the sales tax from the purchaser.  Mich. 

Comp. Laws § 205.52(1) imposes the sales tax on the retailer – and only the retailer.  The retailer 

is not prohibited from passing on an amount equal to the sales tax to the purchaser to reimburse 

itself for the cost of the tax.  See Mich. Comp. Laws § 205.73(1).  But the reimbursement is not 

the tax; there is no provision in the Sales Tax Act for the retailer to collect or remit the 

reimbursement to Treasury or for Treasury to collect sales tax itself from purchasers.  See Andrie 

Inc. v. Treasury Dep’t, 853 N.W.2d 310, 314 (2014). 

Further, the Community fails to explain why any economic burden from the sales tax that 

its members bear affects its own ability to exercise its sovereignty or govern itself.  If the 

Community’s members are making independent decisions about what money to spend and where 

to spend it, those funds were never within the tribe’s control.  Or if the funds were within the 

tribe’s control, then it has failed to act under tribal law to prohibit tribal members from making 

purchases from non-Indian retailers.  The fact that tribal members (and the tribe) voluntarily 

choose to make purchases from non-Indian retailers is not dictated by the Michigan sales tax. 

The Community is arguing that the tribe and its members should not be forced to bear 

even one penny of the costs associated with engaging in marketplace transactions.  If there were 

some merit in looking only at economic burden, the Community has failed to prove any harm to 

its sovereignty and self-government from the sales tax.  The tribe has not quantified the impact 

of the sales tax on its economy or members; identified a conflict between the sales tax and tribal 

law; named a single program or service it is unable to provide because of the sales tax; or 
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demonstrated that the sales tax is excessive.  Nor has it provided any data showing that tribal 

members are pushed into poverty or require more tribal services because of the sales tax.   

The Community argues that the power to tax is a fundamental attribute of its sovereignty, 

citing Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982).  (PageID.5278.)  The 

Community contends that, as a sovereign, it is entitled to decide the activities on the reservation 

that will be taxed.  (PageID.5279.)  However, a tribe’s sovereign authority to tax is not a power 

to “oust” another sovereign of its own authority to tax.  See Colville, 447 U.S. at 158.  The 

Supreme Court in Cotton, 490 U.S. at 188-89, held that federal law recognizes that the federal, 

state, and tribal governments may each have the authority to tax non-Indians inside a reservation.  

Only Congress can alter this concurrent taxing jurisdiction over non-Indians.  See id. at 189.  But 

Congress has not enacted a law prohibiting all states from imposing a sales tax on non-Indian 

retailers for sales inside of Indian country.  There is no federal policy specifically governing state 

sales taxes for tribes and tribal members, nor attempting to bar states from imposing sales tax on 

non-Indians that sell to tribes and tribal members.  (Ex. D, pp. 103-104.) 

The Community nevertheless maintains that it must have sufficient resources for its 

members to reside on its reservation.  (PageID.5279.)  But the Community has no evidence that 

the sales tax impedes its economic development.  (Ex. E, p. 6.)  The Community and its 

economist overstate the relationship between the sales tax and the tribal economy by focusing on 

revenue.  (Ex. E, p. 11.)  Cristina Benton, Ph.D., an expert in economic development, explains 

that economic development is a broader concept that includes “[c]reating and retaining jobs,” 

“[i]ncreasing incomes and economic wealth,” and “[i]mproving the residents’ well-being[.]”  

(Ex. E, p. 14.)  Tribal communities, including the Community and other tribes of comparable 

size, each pursue these broader goals.  (Ex. E, pp. 14-15, 40-49.)   
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There are nine separate factors that affect economic development:  (1) geography; (2) 

demographic characteristics; (3) housing; (4) labor force; (5) economic conditions; (6) 

transportation infrastructure; (7) utilities; (8) business climate; and (9) quality of life.  (Ex. E, pp. 

12, 17-18, 21-22.)  Taxation is only a single subfactor of the business climate factor.  Dr. Benton 

analyzed the data and other evidence concerning each of these factors.  She found all nine factors 

“relevant” or “highly relevant” to the Community’s economic development.  (Ex. E, pp. 21-23.)  

In other words, many different real-world conditions affect the Community’s economic 

development, including the location of its reservation and trust lands in the rural western Upper 

Peninsula, which has extreme weather, a sparse population, and is hundreds of miles away from 

major economic centers, like Detroit and Chicago.  Every one of those factors exist 

independently of the sales tax.  The Community’s need for economic development cannot be tied 

solely and directly to state taxes. 

Still, the Community argues it will save money if the non-Indians that do business with 

the tribe and its members do not have to pay the sales tax.  This is simply a generalized interest 

in saving money, the flip side of the generalized state interest in raising revenue at issue in 

Bracker and Ramah.  In Colville, 447 U.S. at 156, the court held that a state does not infringe on 

tribal sovereignty “merely because the result of imposing its taxes will be to deprive the Tribes 

of revenues which they currently are receiving.”  In this instance, the Community is not even 

raising revenue in the transactions involving the sales tax; it simply does not want to pay the 

ordinary costs of making purchases in the open market.  This is not a strong tribal interest. 

C. The sales tax does not conflict with a comprehensive federal regulatory 
scheme. 

The Community claims that the sales tax conflicts with three federal regulatory schemes:  

the Indian Trader Statutes, 25 U.S.C. § 261 et seq.; the Indian Gaming and Regulatory Act, 25 
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U.S.C. § 2701 et seq.; and the Indian Self-Determination and Education Assistance Act of 1975, 

25 U.S.C. § 5301 et seq.  (PageID.5279-5283.)  However, none of these statutes regulate the 

non-Indian retail sales subject to the sales tax, much less conflict with the sales tax.    

1. The Indian Trader Statutes do not preempt the sales tax. 

The Community repeats – for the third time – that the Indian Trader Statutes, 25 U.S.C. § 

261 et seq., categorically bar the sales tax.  (PageID.5280.)  Defendants refer to their brief 

explaining why the Indian Trader Statutes are not a categorical bar against states taxing non-

Indians who sell to tribes and their members inside Indian country.  (PageID.2106-2112.)   

Additionally, the facts of this case are substantially different from the cases on which the 

Community relies for its categorical preemption argument.  None of the sales tax refund claims 

in this case involved:  a non-Indian retailer licensed under the Indian Trader Statutes (Warren); a 

non-Indian retailer that may have chosen its location to avoid federal regulation (Central 

Machinery); federal government participation in contracting for the sale (Central Machinery, 

Bracker, Ramah); or federal funds (Central Machinery, Bracker, Ramah).  There is no evidence 

that the federal government had the same level of involvement in these individual purchases that 

it had in the tribal projects at issue in Warren (BIA licensed the Indian trader on reservation), 

Central Machinery (BIA approved the farm equipment sale on reservation), Bracker (BIA 

supervised commercial forestry on reservation), or Ramah (BIA was involved in tribal school 

construction).  Further, the Community has no duties under the Indian Trader Statutes, and so it 

cannot name a statutory duty it is unable to fulfill because of the sales tax.   

Nor has Michigan abandoned the Community and its members.  The state provides a 

wide array of services to the Community’s members living in its Indian country, ranging from 

birth certificates, death certificates, and driver’s licenses, to vehicle titling, employment, natural 

resources management, education, and roads.  (PageID.3556, 3573.)  With facts so different from 

Case 2:16-cv-00121-PLM-MV   ECF No. 365,  PageID.5330   Filed 11/16/18   Page 31 of 60



22 

Warren, Central Machinery, Bracker, and Ramah, the balance of interests is not the same here as 

in those cases.  Here, the balance weighs in the state’s favor and against preemption. 

2. The Indian Gaming Regulatory Act does not preempt the sales tax. 

The Community argues that the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 

2701 et seq.,  is a comprehensive federal regulatory scheme that promotes tribal economic 

development while prohibiting Michigan from imposing the sales tax for retail sales by non-

Indians related to its gaming operations.  If the Community’s bowling alley, bingo hall, and 

maintenance department are considered part of its casinos, there are 145 sales tax refund claims 

that relate in some way to its casinos.  (Ex. F.)  Of those 142 sales tax refund claims, Treasury 

approved 8 refunds and denied 137 refunds.  (Ex. F.)  Looking only at claims the Community 

submitted under the name of one of its casinos, there are 91 sales tax claims, 4 of which were 

granted and 87 denied.  (Ex. F.)   

IGRA, 25 U.S.C. § 2710(d), authorizes states and tribes to enter into gaming compacts, 

setting certain terms for those contracts.  In 25 U.S.C. § 2710(d)(4), IGRA states that “nothing in 

this section shall be interpreted as conferring upon a State or any of its political subdivisions 

authority to impose any tax, fee, charge, or other assessment upon an Indian tribe or upon any 

other person or entity authorized by an Indian tribe to engage in a class III activity.”  Emphasis 

added.  Michigan imposes the sales tax on retailers, not buyers, and the Community was not the 

retailer in any of these claims.  Indeed, Treasury does not levy the sales tax on the Community’s 

retail sales inside its Indian country, including at its casinos.  (PageID.2099.)  Further, nothing in 

Michigan’s gaming compact or the related consent judgment addresses the sales tax.  (Ex. G; Ex. 

H.)  Thus, the sales tax does not conflict with this regulatory protection against taxing the tribe 

itself for engaging in a class III gaming activity. 

Additionally, the Community does not claim that it “authorized” any of retailers who sold 
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items subject to the sales tax to “engage in a Class III activity.”  A “‘class III gaming activity’ 

means just what it sounds like—the stuff involved in playing class III games.”  Michigan v. Bay 

Mills Indian Cmty., 572 U.S. 782, 792 (2014).  The retailers at issue in the sales tax refund 

claims related to the Community’s casinos and denied by Treasury are:  SEMCO, which 

provides natural gas; American Welding and Gas, which provides CO2 for beverage machines; 

Quill.com, which sells office supplies; Trophy Central, which provides wall signs; and a handful 

of other retailers.  (Ex. F.)  The Community has not identified any item purchased for the casinos 

that were “involved in playing class III games,” much less that the retailers were acting pursuant 

to a tribally-issued gaming authorization under IGRA, 25 U.S.C. § 2710(d)(4).   

The connection between the state tax and class III gaming was much more explicit in 

Mashantucket Pequot Tribe v. Town of Ledyard, 722 F.3d 457, 460 (2d Cir. 2013), which 

involved Connecticut’s personal property tax on two vendors that leased slot machines to the 

tribe for use at its casino.  Slot machines are class III games.  See 25 C.F.R. § 502.4(b).  Like the 

Community, the Mashantucket Pequot tribe argued that IGRA, 25 U.S.C. § 2710(d)(4), 

preempted the state tax.  See Mashantucket, 722 F.3d at 469.  However, the Second Circuit 

concluded that IGRA, including 25 U.S.C. § 2710(d)(4), was “silent as to the legality of 

Connecticut’s generally-applicable personal property tax.”  Mashantucket, 722 F.3d at 469.  The 

Second Circuit rejected the argument that IGRA preempted the state tax because it occupied the 

field of gaming governance.  See id. at 469-71.   

Instead, the Second Circuit in Mashantucket conducted a Bracker analysis.  See 

Mashantucket, 722 F.3d at 470.  According to the court, Congress did not express an intent in 

IGRA to exempt non-Indian gaming equipment vendors from state taxes and the taxes were 

likely to have a minimal effect on the tribe’s economic development.  See id. at 472-73.  The 
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tribe had a moderate interest as a sovereign in controlling activities on its reservation.  See id. at 

474.  The Town of Ledyard had an interest in avoiding the costs of tracking the use of property 

on the reservation and the costs of litigation with other non-Indian vendors.  See id. at 474-75.  

The town also had an economic interest in collecting its share of the tax because it provided 

services to the Tribe and its customers.  See id. at 475.  Connecticut had its own interest in 

reducing the administrative burdens when applying its tax laws, preventing tax evasion, and in 

uniform application of its tax law.  See id. at 475-76.  While the case was close, the court held 

that the state and town interests outweighed the “Tribe’s generalized interests in sovereignty and 

economic development” and the federal interests at issue in IGRA.  See id. at 476-77. 

The Mashantucket decision supports Defendants’ position.  The sales subject to the sales 

tax in this case are even more remote from the gaming activities regulated under IGRA than the 

leased slot machines at issue in that case.  State agencies regulate some of the non-Indian 

retailers in their activities across the state.  For instance, the Michigan Public Service 

Commission regulates SEMCO, which provides natural gas to the Community’s casino.  (Ex. I.) 

See generally In re Pub. Serv. Comm’n for Transactions Between Affiliates, 652 N.W.2d 1, 2 

(2002) (noting Michigan Public Service Commission regulates SEMCO).  The state has a strong 

interest in taxing the wide array of non-Indian retailers who sell to the Community’s casinos 

from inside and outside of Michigan because they rely on state infrastructure and regulations, as 

well as safety services for their goods to reach the Community.  See Wayfair, 138 S. Ct. at 2096 

(detailing the many ways out-of-state sellers rely on state and local government to facilitate their 

sales and noting that states and local governments must be “solvent”).   

The state is interested in raising revenue for the services it offers – but that is not its sole 

interest.  The state is also interested in the fair and uniform application and enforcement of state 
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tax law, a level playing field among businesses, reducing the administrative burdens associated 

with administering the sales tax, and preventing tax avoidance by taxpayers.  (Ex. J, pp. 11-13; 

PageID.3708-3716.)  The Community has failed to make any connection between IGRA 

regulations and the many non-gaming purchases at issue in the sales tax refund claims. 

3. The Indian Self-Determination and Education Assistance Act does not 
preempt the sales tax. 

The Community asserts that the Indian Self-Determination and Education Assistance Act 

of 1975 (ISDEAA), 25 U.S.C. § 5301 et seq., is a comprehensive federal regulatory scheme that 

preempts the sales tax.  (PageID.5282-5283.)  The Community argues that the same theory that 

bars a state from taxing a federal agency operating a program under an ISDEAA compact or 

contract prevents Michigan from taxing the Community’s transactions, citing United States v. 

California, 507 U.S. 746, 753 (1993).  (PageID.5282.) 

California did not involve federal Indian tax immunities or ISDEAA.  It recognized that a 

state cannot tax the federal government or an entity considered part of the federal government.  

See California, 507 U.S. at 753-54.  That case rejected the federal government’s argument that it 

had a cause of action to recover tax payments a federal contractor made to California with funds 

the federal government had advanced.  See id.  California supports Defendants’ argument that 

bearing the economic burden of a tax, alone, is insufficient for the Community or its members to 

claim that they have been taxed and should be immune.  See id. at 753.  The federal 

government’s absolute immunity from state taxation is also unique and the Community makes no 

argument that would justify treating it as the federal government in this context.  See United 

States v. New Mexico, 455 U.S. 720, 734 (1982) (Federal “tax immunity is appropriate in only 

one circumstance:  when the levy falls on the United States itself, or on an agency or 

instrumentality so closely connected to the Government that the two cannot realistically be 
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viewed as separate entities, at least insofar as the activity being taxed is concerned.”). 

Further, the Community does not identify a single sales tax refund claim involving 

dedicated funds under the ISDEAA that Treasury denied, nor suggest that it raised the issue with 

Treasury at the time it submitted the claim.  Treasury grants sales tax refund claims related to the 

types of governmental health, education, welfare, and safety functions that ISDEAA may fund.  

(PageID.2100.)  In fact, the Community concedes that it is likely that its own funds (not federal 

funds) were involved in many of the tribal refund claims.  (PageID.5283.)   

Money aside, the Community does not provide any evidence of how the ISDEAA 

regulated the transactions subject to the sales tax in this case or prevented the tribe from 

complying with any regulatory obligations under the ISDEAA.  The Community does not argue 

that the federal government managed the businesses selling to the Community and its members, 

set prices, regulated advertising, selected or limited the goods to be sold, made infrastructure 

decisions, oversaw employment at any of the retailers, or even approved the contract for any of 

the sales.  See Tulalip Tribes v. Washington, No. 15-CV-940 BJR, 2018 WL 4811893, at *6 

(W.D. Wash. Oct. 4, 2018) (noting factors favoring preemption under a comprehensive federal 

regulatory scheme were absent from the case). 

The Community relies on the mere existence of ISDEAA to suggest that the federal 

interests favoring tribal economic development support preemption in this case.  However, that 

general federal policy supporting tribal self-determination and economic development is not the 

same as a comprehensive federal regulatory scheme that preempts a state tax law that conflicts 

with it.  See Colville, 447 U.S. at 155 (ISDEAA and other statutes promoting tribal self-

governance did not preempt state tax law); Salt River Pima-Maricopa Indian Cmty. v. State of 

Ariz., 50 F.3d 734, 739 (9th Cir. 1995) (“The federal government has expressed an interest in 
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assisting tribes in their efforts to achieve economic self-sufficiency.  However, that interest does 

not, without more, defeat a state tax on non-Indians.”); Tulalip Tribes, 2018 WL 4811893, at *6 

(ISDEAA and other federal laws supporting tribal economic development did not regulate 

activity at the commercial center tribe built and leased to non-Indians).   

The Tulalip court said it best when it explained that, if statutes generally supporting tribal 

self-determination and economic development “provided the extent of federal regulation 

necessary to satisfy the standard applied in Bracker, state authority over nearly all economic 

activity within the Tulalip reservation—and indeed, virtually all tribal reservations—would 

potentially be preempted.  This is not the outcome prescribed by Bracker.”  Tulalip, 2018 WL 

4811893, at *6.  The Community clearly seeks to establish expansive preemption of state taxes.  

But the mere existence of ISDEAA does not provide a basis for preempting the sales tax. 

D. State interests justify levying the state sales tax on the non-Indian retailers 
who sell to the Community and its members inside their Indian country. 

The Community argues that Michigan has little interest in collecting the sales tax from 

non-Indian retailers that sell to the Community and its members.  (PageID.5284-5287.)  

However, as Defendants have pointed out in multiple briefs, including this one, the state’s 

interests clearly outweigh the Community’s general desire to save money.  (PageID.3571-3573.)   

1. The essential governmental function exemption is valid. 

The Community contends that Treasury incorrectly considers whether the items being 

purchased serve an “essential governmental function” in the Bracker analysis.  (PageID.5283.)  

The Community is referring to the fact that Treasury recognizes that federal law preempts the 

sales tax on the non-Indian retailer when the Community2 purchases an item that serves an 

                                            
2 Treasury has not yet been presented with a claim in which a tribal member asserts that he or she 
made a purchase of an item that serves an essential governmental function.   
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essential governmental function.  (PageID.2100.)  The tribe is not challenging Treasury’s 

decision to grant these refunds.  What irks the tribe is that Treasury does not automatically 

refund the sales tax on all purchases made by its commercial enterprises or purchases that the 

Community Assistance Program reimburses.  (PageID.5284.)  But the Community 

misunderstands how Treasury applies this concept to expand the number of refunds it grants, not 

to prevent the Community’s commercial enterprises or other programs from presenting the facts 

that would demonstrate Bracker preemption in the first place. 

Treasury considers a tribe’s interests in “raising revenue” and “providing support for 

essential governmental services,” among other factors, when considering the balance of interests 

in collecting the sales tax from a non-Indian retailer in a given transaction.  (PageID.2151.)  

Treasury also considers whether imposing the sales tax on the non-Indian retailer could infringe 

on the Community’s rights of tribal sovereignty and self-government, even if the balance of 

interests under Bracker does not support preemption.  (PageID.2145, 2149-2150.)  Williams vs. 

Lee, 358 U.S. 217 (1959), directly supports state sensitivity to those tribal interests.  See Bracker, 

448 U.S. at 142 (quoting Williams for the proposition that infringing on the tribal right to 

sovereignty and self-governance are independent bases for preemption).   

2. Purchases by tribal commercial enterprises do not automatically 
implicate tribal sovereignty.  

When tribes purchase items to provide police, education, health, natural resources, and 

similar services, it is easy to understand the connection to the tribe’s authority as a sovereign to 

operate a government that both regulates and provides services for its citizens.  But it is not self-

evident that every purchase by a tribal commercial enterprise makes implicates the same “right 

of reservation Indians to make their own laws and be ruled by them.”  Williams, 353 U.S. at 220.  

For instance, the Community purchases uniforms for the maintenance department at its casino 
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but did not explain to Treasury how something any business could buy are connected to tribal 

sovereignty and self-government.  (Ex. K.s.) 

Throughout its brief, the Community stresses how important it is to raise revenue for its 

governmental programs.  It argues that Bracker and Central Machinery both involved revenue-

generating tribal enterprises, which is true.  (PageID.5284.)  But Treasury does not use the 

essential governmental function exemption to exclude tribal commercial enterprises from 

benefitting from the balancing test; it uses this concept to determine if tribal rights to sovereignty 

and self-government are an independent basis to grant a sales tax refund.  If the Community has 

facts demonstrating that a purchase by one of its commercial enterprises implicates the same type 

of federal and tribal interests at issue in Bracker and Central Machinery, it can and should 

present those facts with its claim.  (Ex. J, p. 13.)  But neither of those decisions hold that federal 

law preempts a state tax for every purchase a tribal commercial enterprise makes, without more.   

Moreover, the Community is not the retailer in any of the sales tax claims in this case, 

which means that its interest in raising revenue by operating commercial enterprises does not 

support this argument.  Rather, it solely has an interest in saving money on these transactions by 

not reimbursing retailers for the 6% tax.  The limited and low tax rate prevents the tax from 

comprising a significant proportion of the economic burden of any purchase.  The state’s strong 

interest in the uniform application of its laws to non-Indian retailers to ensure a level playing 

field and prevent barriers to fair competition outweigh tribal interests in these minor savings.   

3. Tribal sovereignty and the right to self-government do not allow the 
Community to transfer its immunities to third parties. 

The Community also notes that Treasury has not refunded the sales tax on the bills its 

Community Assistance Program pays for tribal members.  (PageID.5284.)  Treasury does not 

question the tribe’s intent to assist tribal members by paying utility bills.  But the Community is 
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not a party to the transaction in which the tax is levied.  Allowing the Community to transfer or 

share its federal tax immunities by reimbursing or making payment for a third party confuses 

which facts and interests are relevant to a Bracker analysis, complicates Treasury’s 

administration of the sales tax, and sets up the potential for transactions to be manipulated to take 

advantage of federal Indian tax immunities.   

The Community is arguing that federal law will preempt a state tax when it voluntarily 

assumes the economic burden of the tax.  This is at least two steps removed from any decision or 

conduct by the state to tax the retailer for the sale and something over which the state has no 

control.  Similar arguments by the federal government did not prevail in California, 507 U.S. at 

759-60, or New Mexico, 455 U.S. at 744.  Federal law does not allow the Community to shelter 

its members – or other parties – from the economic burden of the sales tax simply by paying a 

bill.  For Treasury to stretch its proper recognition of the tribal rights of sovereignty and self-

governance to fit this additional circumstance would undermine public faith in the fairness of the 

tax system by suggesting it is easily manipulated.  Treasury gives the proper consideration to the 

essential governmental function of a purchase. 

E. Federal law does not bar Treasury from using form letters. 

The Community frames its next argument as a challenge to the state’s interests in 

collecting the sales tax.  (PageID.5284.)  But the Community spends the first half of the 

argument complaining that Treasury uses form denial letters that address general interests related 

to these tax issues rather than drafting an individualized letter for each complaint.  

(PageID.5285.)  This argument is meritless. 

Bracker requires a particularized analysis of each claim, which every claim submitted to 

Treasury receives.  (PageID.2149-2152.)  Bracker does not prescribe the communication 

between state taxing authorities and tribes.  There are twelve federally-recognized Indian tribes 
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in Michigan with tens of thousands of tribal members who have business with Treasury, not to 

mention the millions of other individual and corporate taxpayers in Michigan.  Treasury has a 

substantial interest in establishing systems to process exemption claims efficiently, without 

substantial administrative burdens, and with consistency to avoid arbitrary and capricious 

decisions.  See Mich. Comp. Laws § 205.1(f) (requiring Treasury to develop an “enforcement 

service . . . organized as to serve the public with efficiency, economy, consistency, and equity”).  

Form letters legitimately promote each of these interests.  Even the Community uses form letters 

when submitting claims to Treasury.  If the Community and its members were confused by a 

form letter, they could have sought an informal conference from Treasury – or even called the 

department to discuss the matter. 

F. Bracker is not a math problem the court must solve. 

Next, the Community takes issue with Dr. Darragh’s analysis of the services that 

Michigan provides on the Community’s reservation.  (PageID.5286.)  According to the 

Community, providing roads and education are insufficient to justify levying the sales tax 

because the sales tax does not typically fund roads and because state schools also receive federal 

and tribal dollars.  (PageID.5286-5287.)  Not only does the Community mischaracterize 

Defendants’ arguments about state interests, it misinterprets the way state services figure into a 

Bracker analysis.  Courts have looked at state services in two different ways in Bracker analyses:  

(1) to consider the applicability of the tax to the taxpayer under state law; and (2) to consider the 

relationship between the state and the tribe/tribal members.  Michigan’s interests in collecting the 

sales tax are favorable under both reasons for the inquiry. 

In Bracker, the court expressly considered the fact that the parties had narrowed the tax 

dispute to BIA roads, which the state did not build, maintain, or police.  See Bracker, 448 U.S. at 

150.  Given that the use fuel tax was intended to compensate Arizona for the use of state roads, 
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which were no longer at issue in the case, the court considered whether the state had an interest 

in raising revenue from the BIA roads.  See id.  The court concluded that any state interest in 

raising revenue from these other roads was attenuated.  See id. at 151.  As the dissent noted, the 

parties’ concessions concerning which roads were subject to the state tax begged the question 

whether the taxes on the BIA roads were even valid under state law.  See id. at 154-56.  In other 

words, the initial applicability of the state taxes was in question in that case. 

But the applicability of the sales tax is not similarly contested in this case.  The Sales Tax 

Act, Mich. Comp. Laws § 205.52(1), levies a tax for the privilege of making sales at retail in 

Michigan.  See Andrie, 853 N.W.2d at 314.  There is no doubt that the sales tax claims in this 

case involved retailers making sales at retail in Michigan.  While the Community suggests that 

its reservation is a place apart from the state, the mailing address of its governmental 

headquarters in “Baraga, Michigan” answers this question quite simply.  (PageID.794, ¶ 6; 1287; 

2159; 2161; 3603; 3605.)  See Nevada v. Hicks, 533 U.S. 353, 361–62 (2001) (reservations 

considered part of state territory).  Thus, unlike in Bracker, the applicability of the sales tax 

under state law is not in question.  

The other question that has come up in Warren, Central Machinery, Bracker, and Ramah 

is whether the state imposing the tax has abandoned the reservation and the tribal members living 

there.  See Cotton, 490 U.S. at 185 (noting that both Bracker and Ramah “involved complete 

abdication or noninvolvement of the State in the on-reservation activity”).  The courts have 

considered this factor when a state has only a generalized interest in raising revenue.  The history 

of Arizona and New Mexico, both of which disclaimed jurisdiction over Indian country as a 

condition for statehood, was bleak.  (PageID.2108-2109.)  As the Supreme Court noted in 

Warren, 380 U.S. at 691, federal legislation had left Arizona “with no duties or responsibilities 
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respecting the reservation Indians,” suggesting Congress did not intend to allow the state to levy 

its tax on the non-Indian trader in that case.  The situation in Ramah, 458 U.S. at 834, was even 

more concerning because New Mexico had closed the only public high school in the area, 

leaving tribal members to send their children away to boarding school or abandon their education 

– neither of which is a reasonable choice.  The tribe and its members then actively worked to 

create a tribal school, a third option that New Mexico did not facilitate.  See id. at 834-35. 

The situation in Michigan bears no resemblance to the circumstances in these other cases.  

As Dr. Darragh points out and the Community’s own members detail in their testimony, the state 

provides substantial services on the L’Anse Indian Reservation, including road construction and 

maintenance, K-12 schools and college tuition, vital records (birth and death certificates), 

driver’s licenses, vehicle registration, environmental and natural resource protection, police 

response to emergencies, social services outreach, polling places for state elections, and 

employment.  (PageID.3573, 3716-3728.)  The state even maintains offices for a number of its 

agencies on or in close proximity to the reservation.  The sales tax primarily pays for education 

in Michigan and contributes to Michigan’s general fund, supporting governmental services 

across the state as well as generating revenue specifically earmarked for local government, 

including the area of the western Upper Peninsula where the Community is located.  

(PageID.3728.)  Mich. Comp. Laws § 205.75.  Michigan clearly has not abandoned the 

Community and its members.   

The Community wants to distract the court from the distinction between Michigan and 

the states in these other cases by spending much of its brief identifying:  the services it offers its 

members; the financial contributions it makes to some state projects on the reservation and 

serving its Chocolay Township casino; the payments it makes under the consent judgment for its 
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gaming compact to offset the costs local and state government incur from those activities; and 

the fact that the federal government also funds some governmental services.  The Community 

incorrectly suggests that state services, such as roads, need not be considered because they are 

available to non-Indians, who outnumber its members.  (PageID.5286.)  The argument makes no 

sense given that the retailers at issue are non-Indian and they must avail themselves of state 

services like roads to get their goods to the buyers on the reservation and because the roads are 

open to all of its Indian and non-Indian citizens.  The tribe also suggests that Defendants should 

have gathered more data about schools and the children who attend them, ignoring that it is the 

party with the data.   

The Community intends these arguments to suggest that the state services do not meet a 

quantitative threshold to avoid federal preemption.  But Bracker is not a math problem the court 

must solve.  Treasury has no obligation to demonstrate any level of proportionality between the 

sales tax it collects from non-Indian retailers who sell to the Community and its members inside 

Indian country and the services that it provides on the reservation.  See Cotton, 490 U.S. at 185.  

“Not only would such a proportionality requirement create nightmarish administrative burdens, 

but it would also be antithetical to the traditional notion that taxation is not premised on a strict 

quid pro quo relationship between the taxpayer and the tax collector.”  Id. at 185 n.15.   

To paraphrase the Supreme Court in Merrion, 455 U.S. at 138, the benefits of living in a 

society where government provides services supported by tax revenue are innumerable.  If the 

Community thought the court required more data to decide this case, the tribe as the plaintiff 

with the burden of proof in this case should have gathered it.  Instead, the Community’s 

economist made only policy arguments and made no effort to quantify any impact – positive or 

negative – that the sales tax has on the tribe or its members.  There is no question that the 
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evidence provided supports the conclusion that the sales tax is applicable to the retail sales at 

issue in this case and that Michigan has not abandoned its tribal citizens. 

G. Tribal and federal interests do not outweigh the state’s interest in collecting 
the tobacco tax from the Community’s non-Indian customers. 

The Community maintains that it has a strong interest in selling untaxed, unstamped 

tobacco products to its non-Indian customers because the sales generate revenue for the tribe and 

it will profit less if it sells taxed tobacco products.  (PageID.5288-5299.)  The Community argues 

that Defendants “mistakenly” rely on Keweenaw Bay Indian Cmty. v. Rising, 477 F.3d 881 (6th 

Cir. 2007) (Rising I), to argue that Treasury and the Michigan State Police (MSP) “may seize 

untaxed tobacco products in transit to the Community.”  (PageID.5287.)  But the Community has 

made the mistake because Rising I specifically upheld the right to seize untaxed tobacco on its 

way to the Community’s Indian country, which is why the court dismissed Count XIV in this 

case.  (PageID.1188.)  See Rising I, 477 F.3d at 885.  Additionally, Defendants have more than 

forty years of Supreme Court case law and the federal Contraband Cigarette Trafficking Act, 18 

U.S.C. § 2341 et seq., to support its argument that the federal and state interests in enforcing the 

TPTA heavily outweigh the tribal interest in preempting the law so that it may market its federal 

tax exemption to non-Indians.  (PageID.3550-3557.)   

1. The “value” of the untaxed, unstamped cigarettes that the 
Community sells is generated outside of its Indian country.  

The Community argues that there are strong tribal and federal interests in preempting the 

tobacco tax because the value associated with the tobacco products is generated on its 

reservation.  (PageID.5288.)  As evidence, the Community claims that it has invested “millions 

of dollars” in building the casinos and gasoline stations/convenience stores where it sells the 

untaxed tobacco products, the revenue funds a cash gift to tribal members, and the untaxed 

tobacco products are a complement to its gaming operations.  (PageID.5288-5289.)  But the 
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Community misconceives the “value” concept. 

In Colville, 447 U.S. at 154, the Supreme Court rejected the specific argument that the 

Community makes, which is that tribes are entitled to obtain a competitive advantage by selling 

untaxed tobacco to raise revenue for “essential governmental services, including programs to 

combat severe poverty and underdevelopment at the reservations.”  The court commented that 

the “value” that tribes selling untaxed tobacco products offer to non-Indian customers is “not 

generated on the reservations by activities in which the Tribes have a significant interest.”  Id. at 

155.  Rather, what the tribal sellers “offer these customers, and what is not available elsewhere, 

is solely an exemption from state taxation.”  Id.  The court concluded that “principles of federal 

Indian law, whether stated in terms of pre-emption, tribal self-government, or otherwise, [do not] 

authorize Indian tribes thus to market an exemption from state taxation to persons who would 

normally do their business elsewhere.”  Id. 

Colville, 447 U.S. at 156-57, further explained:   

While the Tribes do have an interest in raising revenues for essential 
governmental programs, that interest is strongest when the revenues are derived 
from value generated on the reservation by activities involving the Tribes and 
when the taxpayer is the recipient of tribal services.  The State also has a 
legitimate governmental interest in raising revenues, and that interest is likewise 
strongest when the tax is directed at off-reservation value and when the taxpayer 
is the recipient of state services.  

Stated differently, the respective tribal and state interests in raising revenue from the sale of 

tobacco products can be viewed on a continuum.  The closer the interests are to one or the other 

end of this continuum demonstrates which interest in raising revenue is stronger. 

The Community argues that its interest in raising revenue from selling untaxed, 

unstamped tobacco products outweighs the state interest in enforcing the tax because it created 

the on-reservation businesses where it sells the tobacco products.  But the cigarettes at issue in 

this case come from tobacco grown, harvested, processed, rolled, packaged, and stamped with 
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the Community’s own stamp entirely off-reservation – that is entirely off-reservation value.  

Further, the tobacco tax revenue is partly earmarked for health care and other state services that 

the Community’s non-Indian customers may need and which the Community does not fund.  See 

Mich. Comp. Laws § 205.432.  Offering tobacco products for sale to non-Indians is nothing 

more than what the tribes in Colville did and, for the same reasons, the Community’s interest in 

marketing an exemption from the tobacco tax to attract customers does not outweigh state 

interests in collecting the tobacco tax.   

The Community looks for on-reservation value by claiming that its tobacco sales are a 

complement to gambling at its casinos.  (PageID.5289.)  But as Dr. Darragh notes, the 

Community offers no data supporting the conclusion that it is specifically the untaxed tobacco 

that is the complement.  (Ex. C, pp. 4-5.)  In his view, the minor difference in price between 

taxed and untaxed tobacco products is unlikely to affect gaming at the Community’s casinos.  

(Ex. C, p. 5.) 

Nor is it clear that these untaxed tobacco products are consumed solely as part of the 

casino experience the Community created.  Unlike a serving of an alcoholic beverage consumed 

while gambling, cartons of 200 cigarettes cannot be consumed completely by a patron during the 

few hours spent at a casino.  The Community does not attempt to enforce a connection between 

buying untaxed tobacco and gaming by restricting smoking at its casino to the tobacco products 

it sells, requiring non-Indian customers who buy tobacco products to gamble, or preventing its 

non-Indian customers from taking the tobacco products off-premises.  The Community’s patrons 

can walk in the casino doors with their own cigarettes, just like they can walk out the same doors 

with the untaxed cigarettes they purchase.  The same is equally true for customers who purchase 

tobacco products from the Community’s gasoline stations/convenience stores.  These are retail 
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transactions with non-Indian customers willing to flout state law, not an “experience” that the 

Community has invested in creating.   

While the Community’s economist promotes the theory that the tribe has created a 

market for tobacco products, he glosses over the fact that it is a market for contraband.  

(PageID.4390, ¶ 62.)  He also gathered no data about consumer behavior nor any unique feature 

of the Community’s sales that would create on-reservation value.  Nor does he tie these tobacco 

sales to services the Community provides to the non-Indian customers, who may only briefly 

visit the reservation to buy cigarettes.   

More importantly, the Community’s economist did not identify any federal policies or 

initiatives that support tribal smoke shops profiting from the sale of untaxed tobacco.  (Ex. D, pp. 

105.)  He did not consider the Moe-Colville-Milhelm trilogy or the Contraband Cigarette 

Trafficking Act, 18 U.S.C. § 2341 et seq., which sharply curb the type of contraband enterprise 

the Community built.  (Ex. D, pp. 99-103.)  See Dep’t of Taxation & Fin. of New York v. 

Milhelm Attea & Bros., 512 U.S. 61, 73 (1994) (The “States have a valid interest in ensuring 

compliance with lawful taxes that might easily be evaded through purchases of tax-exempt 

cigarettes on reservations; that interest outweighs tribes’ modest interest in offering a tax 

exemption to customers who would ordinarily shop elsewhere.”); Colville, 447 U.S. at 154-55; 

Moe v. Confederated Salish & Kootenai Tribes of Flathead Reservation, 425 U.S. 463 (1976) 

(When the tribal “‘smoke shops’ sell to those upon whom the State has validly imposed a sales 

or excise tax with respect to the article sold, the State may require the Indian proprietor simply to 

add the tax to the sales price and thereby aid the State’s collection and enforcement thereof.”).  

With no factual foundation for its value argument, the Community’s interests do not outweigh 

the state’s interest in raising revenue. 
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2. Defendants have identified extensive state interests that favor 
enforcing the TPTA. 

The Community argues that the state has no legitimate interests in collecting the tobacco 

tax.  (PageID5289.)  Defendants have cited a wide array of legitimate interests that weigh against 

preemption, including the uniform application and enforcement of state laws, promoting fair 

competition, preventing tax avoidance, and funding tobacco enforcement.  (PageID.3553-3555, 

3708-3716.) 

The Community contends that the earmarks for tobacco tax revenue are insufficient to 

justify collecting the tax because the revenue is not spent exclusively on programs benefitting the 

Community and its members within Indian country.  But the Community misinterprets the 

continuum of interests described in Colville, 447 U.S. at 156-57.  The pertinent question is 

whether the “taxpayer” receives tribal or state services.  Id.  Under the TPTA, the consumer is 

the taxpayer.  See Mich. Comp. Laws § 205.427a; Rising I, 477 F.3d at 890 (“the legal incidence 

of the tax falls on non-tribal consumers and not on the Community”).  There is no single 

taxpayer in this case like in Warren, Central Machinery, Bracker, and Ramah, making it 

inappropriate to suggest that the state must try to track down every one of the Community’s 

customers to find out which services they use.  Because they are members of the Michigan 

public at-large, there is every reason to believe that the Community’s non-Indian customers 

benefit from state services.  Whether the tobacco tax revenue goes directly to the state services, 

like smoking cessation programs and schools, or goes to the General Fund to be appropriated, the 

state has a legitimate interest in raising revenue to pay for services for these citizens.  Mich. 

Comp. Laws § 205.432. 

The state also expends tobacco revenue in ways that benefit the Community and its 

members.  See Mich. Comp. Laws § 204.432.  For instance, a portion of the tobacco tax revenue 
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goes to the School Aid Fund to pay for public education, including public schools on the L’Anse 

Indian Reservation.  The Community argues that it “adequately compensate[s]” state and local 

government for educational services.  (PageID.5290.)  But the Community does not know what it 

costs to educate tribal children, which makes it impossible to determine that the tribe covers 

those costs.  And even if there were more data, the state has no obligation to demonstrate that it 

spends a particular amount of revenue from the tobacco tax within the Community’s Indian 

country.  See Cotton, 490 U.S. at 185.  It is enough that the tobacco tax applies to the taxpayers 

and that the state has not abandoned the Community and its members.  See id.   

II. Imposing the Michigan sales and tobacco taxes on non-Indians does not infringe on 
the Community’s rights of self-government and sovereignty. 

The Community argues that its rights to self-government and sovereignty preempt both 

the sales tax and tobacco tax.  (PageID.5290.)  However, it commits almost no attention to this 

issue because it only rehashes its other arguments, none of which are availing. 

First, the Community contends that the state attempts to “usurp” the authority of its tribal 

council, which has “made deliberate choices about the laws and regulations it enacts in order to 

regulate activities on the Reservation in the manner the Community . . . deems appropriate.”  

(PageID.5291.)  However, Michigan’s legislature has no less legitimate authority to make 

deliberate decisions concerning taxing non-Indians, with which the Community seeks to 

interfere.  The Community has not adopted its own sales or tobacco taxes or shown any sort of 

conflict between tribal law and either the state sales or tobacco tax laws.  But even under those 

circumstances, tribal sovereignty would not compel federal law to preempt the state laws.  See 

Cotton, 490 U.S. at 188-89 (recognizing concurrent taxing jurisdiction); Colville, 447 U.S. at 158 

(“There is no direct conflict between the state and tribal schemes, since each government is free 

to impose its taxes without ousting the other.”). 
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Second, the Community argues that Defendants violated its sovereignty by conducting 

surveillance on the reservation.  (PageID.5291-5292.)  But the argument is simply a red herring.  

The Community raises this issue under Count X, but Count X asserts that federal law:  (1) 

preempts the tobacco tax when levied on the Community’s non-Indian customers; (2) prevents 

seizures of tobacco products; and (3) bars the state criminal prosecutions.  (PageID.839, ¶ 151.)  

The Community has no claim arguing that federal law prevents surveillance on the reservation.  

Nor is there a Fourth Amendment claim that would make the way Defendants detected the 2015 

contraband cigarette shipment relevant to this federal litigation.   

There are only two reasons for the Community to raise this issue concerning surveillance: 

(1) to induce the court to issue a ruling that would conflict with the state court rulings concerning 

the December 2015 traffic stop, which the court should abstain from doing; and (2) to distract the 

court from the fact that the Community traffics in contraband, breaking both federal and state 

law.  If the court does address this issue, Defendants have already briefed why the Community 

does not establish that MSP surveillance on the reservation violated its sovereignty.  

(PageID.1529-1531.)  

If the court addresses the claim that the Community did plead, the answers are simple.  

The Community does not have a sovereign right to develop a market in contraband tobacco 

products by “market[ing] an exemption from state taxation to persons who would normally do 

their business elsewhere.”  Colville, 447 U.S. at 155.  The Community’s sovereignty does not 

protect it from seizures outside its Indian country.  (PageID.1182-1183.)  See Rising I, 477 F.3d 

at 885.  And the state has the right to prosecute tribal members for crimes committed outside of 

Indian country.  See Bay Mills, 572 U.S. at 796. 
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III. Article 2 of the 1842 Treaty does not preempt the Michigan sales, use, and tobacco 
taxes in transactions involving the Community and its members in the Ceded Area. 

The Community argues that the trade and intercourse provision in Article 2 of the 1842 

Treaty preempts the sales, use, and tobacco taxes in transactions involving the Community and 

its members inside the lands ceded in that treaty (the Ceded Area).  (PageID.5293.)  Defendants 

have already explained why the 1842 Treaty does not have the preemptive effect the Community 

claims, nor require the Ceded Area to be treated as if it were Indian country.  (PageID.3575-

3588.)   

A. The plain language of Article 2 does not preempt state law. 

The Community argues that the trade and intercourse provision of Article 2 (Article 2 

unless stated otherwise) remains in effect and establishes that federal law preempts the sales, use, 

and tobacco taxes.  (PageID.5293.)  However, the plain language of Article 2 vests Congress 

with the authority to end its effect, which begs the question whether Article 2 is in effect as the 

Community claims.  This is an issue not previously decided by this court or the Sixth Circuit.  

The Community cites no evidence for the proposition that Article 2 remains in effect.  For 

instance, none of the examples that the Community provide show that the United States enforced 

the trade and intercourse laws in the Ceded Area in Michigan after 1847.   

While the Community argues that the preemptive effect of Article 2 is in its plain 

language, that provision does not mention any state law at all, much less prohibit it from 

applying.  To make this plain language argument, the Community must read words into Article 2 

that were never written there.  See Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 

172, 195 (1999) (rejecting plain language argument that tribe relinquished usufructuary rights 

when treaty did not mention such rights).  If Article 2 did remain in effect, its plain language 

would simply ask the court to decide how the federal laws concerning trade and intercourse 
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affect a transaction.  See Keweenaw Bay Indian Cmty. v. Rising, 569 F.3d 589, 594 (6th Cir. 

2009) (Rising II) (interpreting Rising I, 477 F.3d at 893).  Federal law allows states to impose 

their tax laws on tribes and tribal members outside of Indian country and does not categorically 

preempt those laws when levied on non-Indians within Indian country.  See Bracker, 448 U.S. at 

151;  Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973).  Thus, the Community’s 

treaty argument gets it no farther than the other arguments in this case. 

The Community, which does not identify an ambiguity in Article 2’s language, insists 

that any ambiguity must be resolved in its favor.  (PageID.5294.)  The Community skips an 

important step, which is to attempt to examine how the Indians who signed the treaty understood 

Article 2 in 1842.  See Mille Lacs, 526 U.S. at 196.  The canon gives the Indians the benefit of 

the bargain they understood they had struck with the federal government.  But canons of 

interpretation are guides, not mandates.  See Chickasaw Nation v. United States, 534 U.S. 84, 94 

(2001).  Tribes do not have the right to create an ambiguity where none exists or to re-write the 

terms of treaties.  See South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 506 (1986); 

DeCoteau v. Dist. Cty. Court for Tenth Judicial Dist., 420 U.S. 425, 447 (1975). 

If the court finds an ambiguity in the language of Article 2, the Community has not 

presented any evidence of how the band leaders who signed the 1842 Treaty understood that 

provision.  As the Community’s historian put it, “I wasn't interested in or even asked to 

manufacture an Indian understanding, but to simply show what was there, what was evident.”  

(Ex. L, pp. 51-52.)  But Paul Driben, Ph.D., Defendants’ anthropologist and ethnohistorian, 

explains why the Indians who signed the 1842 Treaty understood Article 2 to apply more 

narrowly to alcohol in the Ceded Area.  (PageID.3584-3587.)  He consulted a range of materials 

presenting the actions of Ojibwe bands in the Ceded Area that reveal that understanding, 
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including an 1864 document written in both English and a transliteration of Anishinaabemowin 

(the language the bands spoke) in which the Indians comment on the 1842 Treaty.  

(PageID.3939-3942.)  That document, however, presents no Indian thoughts on the trade and 

intercourse provision of Article 2, which suggests (along with other evidence) that the provision 

did not have the sweeping purpose that the Community claims.  (PageID.3941-3942.) 

The Community attempts to minimize the broad evidence that nineteenth-century federal 

agents relied on Article 2 to enforce the provisions of the 1834 Trade and Intercourse Act3 to 

control alcohol in the Ceded Area.  (PageID.5294.)  Some of these provisions, such as the 

licensing requirement for Indian traders in section 2, were used to prevent alcohol from being 

brought into the Ceded Area while the Indians remained there even though they did not expressly 

mention alcohol.  (PageID.3906.)  There is no convincing plain language argument in favor of 

preemption. 

B. Article 2 does not require the Ceded Area to be treated as Indian country. 

According to the Community, by continuing federal laws regarding trade and intercourse 

in effect in the Ceded Area, Article 2 required the Ceded Area to be treated as if it is Indian 

country.  (PageID.5294.)  The Community relies on the fact that many provisions of the 1834 

Trade and Intercourse Act applied only in Indian country and did not apply to lands after Indian 

title had been extinguished.  (PageID.5294.)  In the Community’s view, the 1842 Treaty used the 

reference to federal law concerning trade and intercourse as an alternative to establishing 

reservations.  (PageID.5294.)   

The Community’s argument is illogical.  The term “Indian country” existed in 1842; it 

                                            
3 An Act to regulate trade and intercourse with the Indian tribes, and to preserve peace on the 
frontiers, 4 Stat. 729 (June 30, 1834). 
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was used in the 1834 Trade and Intercourse Act.  (PageID.3906.)  Had treaty negotiators wanted 

to make the Ceded Area Indian country, they would have said so.  Instead, the treaty refers to 

two distinct land categories:  ceded territory (Articles 1, 2, 4) and unceded territory (Articles 3 

and 5).  The treaty does not recognize the hybrid category that the Community proposes, which 

consists of land that is ceded and still treated as Indian country.  (PageID.5295.)  Not only is that 

idea inherently contradictory, it was incompatible with Indian removal from and non-Indian 

settlement in the Ceded Area allowed under the 1842 Treaty; at the time, the concept of Indian 

country was a place where Indians lived apart from non-Indians.  Further, there are no historical 

documents describing Article 2 as an alternative to establishing reservations.  If Article 2 did 

require the Ceded Area to be treated as if it were Indian country, it would have been unnecessary 

for the United States to negotiate the Treaty of La Pointe, 10 Stat. 1109 (Sept. 30, 1854) (1854 

Treaty), to establish reservations. 

The Community is the only party that applies the term Indian country to the Ceded Area.  

For instance, the Community cites a letter from Robert Stuart, acting Michigan Superintendent of 

Indian Affairs, suggesting the United States should reserve an “Indian Territory, (so as to 

maintain the Indian laws &c.) . . . .”  (PageID.5295.)  (Ex. M, pp. 4, 7-8.)  But he was referring to 

an 1841 Treaty with the Dakota that would have established a new area where Indian tribes 

would live apart from non-Indians.  The Senate did not ratify the 1841 Treaty, which would have 

been a signal to Superintendent Stuart not to pursue a similar provision in a treaty negotiated the 

very next year.  (Ex. M, p. 4.)  There are no documents saying that the Commissioner of Indian 

Affairs instructed Superintendent Stuart to include a term establishing an Indian territory in the 

1842 Treaty.   

Nor was there any need for Superintendent Stuart to attempt to make the Ceded Area 
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Indian country because the Ojibwe bands in Minnesota and Wisconsin had lands where Indian 

title had not been extinguished.  According to Article 3 in the 1842 Treaty, the bands in the 

Ceded Area would ultimately be removed to the “unceded lands belonging to the Indians of 

Fond du Lac, Sandy Lake, and Mississippi bands,” which would “be the common property and 

home of all the Indians, party to this treaty.”  Emphasis added.  In other words, the 1842 Treaty 

did not need to treat the Ceded Area as if it were Indian country because it planned for the 

Ojibwe to be removed from the Ceded Area and relocated in areas that remained Indian country.   

 The Community suggests that Commissioner Crawford said that the Ceded Area was 

treated “as though it remained Indian country[.]”  (PageID.5295.)  But Commissioner Crawford 

made no such statement – those words are the Community’s arguments.  More telling is the fact 

that the Community’s historian simply updated the report that he prepared in the Rising I case for 

this litigation.  (Ex. M, pp. 3-5.)  When he originally prepared the report for Rising I, the 

Community’s historian did not say that the 1842 Treaty required the Ceded Area to be treated as 

if it were Indian country.  (Ex. M, p.3.)  In this case, he merely added that conclusion at several 

places in his report without pointing to any new evidence or new analysis.  (Ex. M. p. 3.)  The 

statements nicely match the Community’s legal theory in this case, but they have no evidentiary 

support. 

C. Federal officials understood Article 2 to keep whiskey from the Ceded Area. 

The Community argues that federal officials and “opponents” understood Article 2 “to 

preempt and displace inconsistent state laws.”  (PageID.5295.)  The Community contends that 

federal officials used Article 2 to exclude alcohol from the Ceded Area “even though state law 

permitted such commerce.”  (PageID.5295.)  The Community is factually incorrect.  Michigan 

enacted a law in 1841 that prohibited the sale of alcohol to Indians.  (Ex. N.)  Controlling alcohol 

was something that federal and state officials, as well as tribal leaders, could agree was a worthy 
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goal.  But controlling alcohol no longer involved Article 2 and the 1834 Trade and Intercourse 

Act as of 1847, when Congress exercised its authority to end the effect of Article 2 by enacting 

the Lake Superior Land District Act.4  Consequently, the treaty the United States negotiated with 

the Lake Superior Ojibwe in 1854 included an express provision regulating alcohol in the 

reservations created in the Ceded Area. 

D. Article 2 did not continue in effect in Michigan after 1847, and the 1842 
Treaty did not halt the evolution of federal law in the Ceded Area. 

The Community emphasizes that, in 1848, Commissioner of Indian Affairs William 

Medill stated that “all existing laws related to Indian Affairs are still in force” in the Ceded Area.  

However, Commissioner Medill was referring to Wisconsin, not Michigan.  (Ex. M, p. 15.)  

Wisconsin had become a state only that year and had not yet organized a government that could 

extend its jurisdiction throughout the territory.  (Ex. M, p. 15.)  Michigan was in a much different 

position.  Not only had Michigan joined the Union in 1837, it had already organized its 

government and was extending its jurisdiction through the Ceded Area.  (Ex. O.)  That extension 

of state jurisdiction in Michigan was part of the reason there were tensions over Article 2 that 

Congress finally resolved by enacting the Lake Superior Land District Act.   

The Community notes that Defendants’ historian, Dr. Greenwald, concludes that federal 

officials did not intend for Article 2 to freeze in time the federal laws concerning trade and 

intercourse that would apply to the Ceded Area.  (PageID.5296.)  The Community views this as 

some sort of concession.  But if Article 2 remains in effect, the fact that the 1842 Treaty did not 

prevent federal law from evolving means the legal status of the Ceded Area can be resolved by 

modern law.  The Sixth Circuit in Rising II implicitly understood this point, noting in dictum that 

                                            
4 An Act to establish a Land Office in the northern Part of Michigan, and to provide for the Sale 
of mineral Lands in the State of Michigan, 9 Stat. 146 (Mar. 1, 1847). 
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whether “the rules regarding State taxation of Indians must be the same in the ceded territory as 

it is on the reservation . . . would seem to be a question of whether the ceded territory is Indian 

country within the meaning of 18 U.S.C. § 1151.”  Even the Community does not assert that the 

entirety of the Ceded Area meets that definition.  (PageID.3584.) 

E. The Lake Superior Land District Act ended the effect of Article 2. 

The Community next contends that the Ojibwe bands demanded the terms of Article 2, to 

set up its argument that only a statute expressly mentioning Article 2 could end its effect.  

(PageID.5296-5297.)  The Community has no historical evidence that the Ojibwe bands 

demanded the trade and intercourse language in Article 2.  The fact that Superintendent Stuart – 

not an Ojibwe band leader – is the only person who mentions the trade and intercourse laws in 

the notes of the treaty council and the fact that the provision expressly grants Congress the 

authority to end its effect suggest that the term originated with the federal treaty negotiators.   

The Community claims to find proof that the Indians demanded Article 2 in the phrase 

“The Indians stipulate . . . .”  The Community says, “According to Merriam Webster, the verb 

‘stipulate’ means ‘to demand an express term in an agreement.’”  (Page.ID5296.)  But that is the 

secondary definition Merriam Webster provides.  (Ex. P.)  The primary definition does not make 

“stipulate” into a demand, saying that it is “to make an agreement or covenant to do or forbear 

something[.]”  (Ex. P.)  That is the same definition provided in the 1828 Webster Dictionary, 

only fourteen years before the treaty.  (Ex. Q.)  More importantly, Father Frederic Baraga, a 

Catholic priest who established a nineteenth-century mission among the L’Anse band, authored 

an extensive dictionary translating the Ojibwe dialect into English and vice versa.  The 1853 

version of the Baraga “Otichpwe” dictionary does not define the word “stipulate.”  (Ex. R, pp. 

618-619.)  Whether the Ojibwe would have understood the English word “stipulate” to mean that 

they “demanded” Article 2 is not clearly established. 
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In any case, whether Congress could end the effect of Article 2 by enacting the Lake 

Superior Land District Act in 1847 does not hinge on the definition of the word “stipulate.”  The 

plain language of Article 2 indicates that it is only a temporary provision, continuing “until 

otherwise ordered by Congress.”  There is no evidence that the Ojibwe in 1842 understood the 

trade and intercourse language to be a perpetual treaty obligation in the Ceded Area given that 

the treaty provided for them to be removed from the Ceded Area.  The terms of Article 2 did not 

require Congress to use any particular form of action or language to end its effect.   

Looking at the events surrounding the Lake Superior Land District Act from a distance of 

more than 170 years is challenging.  What would have been clear to individuals involved in those 

events in 1847 may be hard to understand in 2018, which only underscores the need for thorough 

historical scholarship in Indian treaty cases.  The Community challenges Defendants to point to 

express language in a federal statute terminating Article 2.  But the legal standard it quotes also 

allows Congress to end a treaty provision if its intent is “clear from the surrounding 

circumstances or legislative history.”  Lac Courte Oreilles Band of Lake Superior Chippewa 

Indians v. Voigt, 700 F.2d 341, 354 (7th Cir. 1983).  Here, there are both surrounding 

circumstances (Michigan’s protests against Article 2 in the 1840s) and legislative history 

(references to Article 2 in Congressional investigations and debate) that make it clear that the 

Lake Superior Land District Act ended the effect of Article 2.  After 1847, Michigan’s protests 

over Article 2 ended and federal agents stopped enforcing Article 2 in the Ceded Area in 

Michigan.  Additionally, the 1854 Treaty included a whiskey provision and addressed the terms 

of the removal and usufructuary provisions in Article 2, but omitted references to federal law 

concerning trade and intercourse.  All this is confirmation that the Lake Superior Land District 

Act ended the effect of Article 2.  Thus, Congress acted with sufficient clarity.  
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Any disagreement between the historians over whether Article 2 remains in effect does 

not demonstrate a factual dispute that requires trial.  The Community’s historian did not pursue a 

detailed review of the history after 1842 and comes up with no historical evidence to show that 

Article 2 remained in effect.  (Ex. L, pp. 13-16.)  To have done more research would not have 

suited the Community’s legal theory in this case.  Dr. Greenwald, however, did the research to 

develop the history beyond 1842, advancing the parties’ understanding in Rising I.   

To Defendants’ knowledge, no court has been asked to decide whether the trade and 

intercourse language in Article 2 remains in effect.  Rising I, Rising II, and even Voigt, which 

considered the usufructuary language in Article 2, did not ask or decide this question.  There is 

no precedent that precludes the court from resolving this historical question concerning Article 2. 

CONCLUSION AND RELIEF REQUESTED 

Defendants respectfully request that the court deny the Community’s motion in its 

entirety and enter judgment in its favor.  Further, they ask that the court not enter the 

Community’s proposed order because it is not legally accurate.   

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
 
/s/ Jaclyn Shoshana Levine 
Jaclyn Shoshana Levine (P58938) 
Kelly M. Drake (P59071) 
Laura R. LaMore (P79943) 
Assistant Attorney General 
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