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INTRODUCTION 

Defendants1 move for summary judgment of Counts II–IV, VI, VIII, IX–XII, and XV–

XVIII.  The Keweenaw Bay Indian Community (Community) contends that federal law 

preempts Michigan’s Tobacco Products Tax Act (TPTA), Mich. Comp. Laws § 205.421, et seq., 

General Sales Tax Act (Sales Tax Act), Mich. Comp. Laws § 205.51, et seq., and Use Tax Act, 

Mich. Comp. Laws § 205.91, et seq., as applied by Defendants to the tribe, its members, and the 

third parties with which the tribe or its members conduct business.  There are two other 

dispositive motions pending:  Defendants’ motion raising absolute immunity defenses and 

abstention arguments (ECF No. 98); and the Community’s motion concerning Counts I, V, VII, 

and part of VIII arguing that federal law categorically preempts the sales and use taxes and 

invalidates the exemption and refund system the Michigan Department of Treasury (Treasury) 

uses to administer federal Indian law immunities for those taxes (ECF No. 125).   

The thirteen counts at issue here range from claims under the Indian Commerce and 

Interstate Commerce Clauses, and the interest-balancing test under White Mountain Apache 

Tribe v. Bracker, 448 U.S. 136 (1980), to tribal rights to self-government and sovereign 

immunity, an 1842 treaty, and 42 U.S.C. § 1983.  The Community makes three main arguments, 

none of which have merit under any of the different legal analyses these varied claims require.   

First, the Community asserts that federal law preempts the TPTA because collecting and 

remitting the state tobacco tax would decrease the revenue it earns from selling tobacco products 

to non-Indians inside of its reservation and trust lands (Indian country).  But the Supreme Court 

                                            
1 The Community pleads all claims against Treasurer Khouri and former Treasury employee 
Walter Fratzke.  The Community pleads tobacco claims against Michigan State Police members 
Christopher Croley and Timothy Sproull, and Michigan Assistant Attorney General Daniel C. 
Grano.  The Community pleads only sales and use tax claims for vehicle transactions against 
Secretary of State Johnson, which are not at issue in this motion. 
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has long held that tribes do not have a legitimate interest in marketing their federal tax 

exemptions.  Congress also authorized states to enforce their own tobacco tax laws in the 

Contraband Cigarette Trafficking Act, 18 U.S.C. § 2341, et seq.   

Second, the Community alleges that federal law preempts the Sales Tax Act because the 

tribe and its members bear the economic burden of the tax when making purchases inside their 

Indian country.  Even if that were true, only the legal incidence of a tax, not its economic burden, 

is relevant.  Federal law does not preempt the sales tax because the non-Indian retailer bears the 

legal incidence of the tax and the sales tax also passes the Bracker balancing test.   

Third, the Community challenges the sales tax, use tax, and Treasury’s refund and 

exemption system under the trade and intercourse provision in Article 2 of the Treaty of La 

Pointe, 7 Stat. 59 (Oct. 4, 1842) (1842 Treaty).  But, in 1847, Congress ended the effect of 

Article 2 by enacting a law to sell the lands ceded in the treaty under public land laws.  In 1854, 

Congress confirmed that provision in Article 2 was no longer in effect when it enacted a law 

authorizing the president to negotiate the Treaty of La Pointe, 10 Stat. 1109 (Sept. 30, 1854) 

(1854 Treaty).  Even if the trade and intercourse provision of Article 2 remains in effect today, 

its plain meaning and the understanding of the Ojibwe bands who signed the treaty do not 

support the Community’s preemption claim.  

Because “the ‘who’ and the ‘where’ of the challenged tax have significant consequences” 

in Indian tax cases, Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95, 101 (2005), 

Defendants have created maps to provide high-level illustrations (not fine details) of some 

locations in relation to the Community’s reservation in Baraga County and its casino in 

Marquette County.  (Ex. A; Ex. B; Ex. C; Ex. D.)  The maps are intended as demonstrative aids 

and provide general information; they are not evidence and do not depict all the relevant facts. 
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LEGAL STANDARD FOR SUMMARY JUDGMENT 

A party moving for summary judgment must demonstrate that “there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law” 

concerning the claims or defenses challenged.  Fed. R. Civ. P. 56(a).  A court reviews all the 

evidence in the record in the light most favorable to the nonmoving party.  See Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  A court may enter summary 

judgment if the non-movant “fails to make a showing sufficient to establish the existence of an 

element essential to that party’s case and on which that party will bear the burden of proof at 

trial.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).   

TOBACCO TAX ARGUMENTS  

Statement of Facts 

On December 11, 2015 and February 9, 2016, the Michigan State Police (MSP) 

intercepted three shipments of Seneca brand cigarettes in transit to the Community’s reservation 

and trust lands.  (PageID.3511–3513, ¶¶ 5, 11, 17; Ex. E; Ex. F; Ex. G; Ex. H.)  All traffic stops 

and seizures occurred outside of the Community’s Indian country.  (PageID.1425; PageID.2022; 

PageID.3513, ¶ 22; Ex. D.)  Grand River Enterprises Six Nations, Ltd., a Canadian company, 

manufactured the cigarettes.  (PageID.3511–3513, ¶¶ 5, 11, 17; Ex. I; Ex. J; Ex. K.)  The 

Community purchased the cigarettes from Nebraska and New York sellers and took ownership 

prior to delivery.  (PageID.3511–3514, ¶¶ 5, 11, 17, 21, 27.b.)  At the time, the Community sold 

untaxed tobacco products in at least four of its businesses:  in Baraga at its casino and the Pines 

Convenience Center; in L’Anse at the Rez Stop; and at its second casino in Marquette County.  

(PageID.3510, ¶ 1; Ex. L.s.) 

Treasury requires the Community to purchase tax-paid tobacco products from TPTA 

licensees.  See Keweenaw Bay Indian Cmty. v. Rising, 477 F.3d 881, 884 (6th Cir. 2007) (Rising 
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I).  The Community can pass the tax to its non-Indian2 customers, obtain a refund from Treasury 

for the tax on the tobacco products it sells to tribal members, or take a bad-debt credit for any 

unsold tobacco products.  Id. at 887–90.  This system is intended to allow the Community and its 

members to avoid paying the tobacco tax, while Treasury collects the tax from non-Indians.   

But the entities that sold these Seneca brand cigarettes to the Community were not 

licensed under the TPTA and the cigarettes had not been taxed.  (PageID.3513–3514, ¶ 23, 24 

27.b.)  Further, Seneca brand cigarettes were not authorized for sale in Michigan on the dates of 

the seizures.  (Ex. M; Ex. N.)  Consequently, the cigarettes could not be stamped, were untaxed, 

were presumed to be kept in violation of the TPTA, and could be seized.3   

In total, the MSP seized 240 cases containing 144,000 unstamped packs with 2.88 million 

untaxed cigarettes.  (PageID.3510–3513, ¶¶ 5–7, 11–14, 17–20; Ex. O; Ex. P; Ex. Q.)  The 

Community did not intend to restrict the sale of these cigarettes to its tribal members with federal 

tax immunities.  (PageID.3514, ¶¶ 26, 27.b.)  Had the MSP not seized the untaxed, unstamped 

cigarettes, the Community would have deprived Michigan of up to $288,000 in tobacco tax.  See 

Mich. Comp. Laws § 205.427(b)–(e) (imposing $0.10 per cigarette tax).  The MSP also seized 

the Community’s truck and utility trailer, which John Davis and Gerald Magnant were using to 

transport the December 2015 contraband cigarette shipment.  (PageID.3511, ¶ 5, 7; Ex. O.)  The 

                                            
2 Except when discussing the treaty claims, the term “Indian” in this brief refers to an enrolled 
tribal member residing in his or her own Indian country.  See, e.g., Washington v. Confederated 
Tribes of Colville Indian Reservation, 447 U.S. 134, 152, 156 (1980), and McClanahan v. 
Arizona State Tax Comm’n, 411 U.S. 164, 168 (1973) (discussing federal immunities for 
“reservation Indians”).  “Non-Indian” refers to:  (a) individuals who are not enrolled tribal 
members and (b) tribes and enrolled tribal members who are outside their own Indian country or 
do not reside there.  See Arizona Dep’t of Revenue v. Blaze Const. Co., 526 U.S. 32, 34 (1999), 
and Colville, 447 U.S. at 160–61 (non-members of a tribe have the legal status of non-Indians).  
3 Relevant TPTA provisions include:  Mich. Comp. Laws § 205.422(u); Mich. Comp. Laws § 
205.426(6); Mich. Comp. Laws § 205.426a(3)–(4), (11); Mich. Comp. Laws § 205.426c(8); 
Mich. Comp. Laws § 205.426d(8); and Mich. Comp. Laws § 205.429. 
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Attorney General charged Mr. Davis and Mr. Magnant with transporting tobacco in Michigan 

without a TPTA transporter’s license.4 (PageID.1543–1544; PageID.3510–3511, ¶¶ 3–4, 8.)   

The Community’s Claims 

The Community argues that the balance of interests under the Bracker test (Count IX), its 

right of self-government and sovereign immunity (Count X), the Indian Commerce Clause 

(Count XI), and the Interstate Commerce Clause (Count XII) each preempt the TPTA and its 

enforcement.  (ECF No. 58.)  The Community also claims it is entitled to money damages under 

42 U.S.C. § 1983 (Count XVI).  But federal law does not protect its contraband tobacco trade.   

I. The balance of interests considered in the Bracker test does not preempt the 
Michigan tobacco tax when levied against the Community’s non-Indian customers. 

The Community argues that federal law preempts the tobacco tax when imposed on its 

non-Indian customers buying tobacco products at its retail locations inside Indian country.  But 

the Contraband Cigarette Trafficking Act (CCTA), 18 U.S.C. § 2341, et seq., makes the Bracker 

test inapplicable.  If Bracker did apply, the strong state and federal interests in enforcing the 

TPTA heavily outweigh the Community’s interest in attracting customers who seek to avoid 

paying the state tobacco tax. 

A. The Bracker test does not apply. 

Congress has the authority to alter or abrogate even categorical rules concerning state tax 

jurisdiction.  See Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148–49 (1973) (Congress may 

bar state jurisdiction over Indians outside of Indian country); McClanahan v. State Tax Comm’n 

of Arizona, 411 U.S. 164, 177 (1973) (Congress may authorize state taxes on Indians inside 

                                            
4 Defendants maintain the position in their pending motion (ECF No. 98) that the court should 
not make any decision or grant any relief that would interfere with the state prosecutions, which 
remain ongoing. (PageID.2961, ¶ 6.)  They address the prosecutions now so that they do not miss 
the opportunity to raise these arguments. 
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Indian country).  In the CCTA, 18 U.S.C. § 2341, et seq., Congress expressed its intent that 

states and local governments be able to enact and enforce tobacco tax laws, even against tribes 

and tribal members.  See Grey Poplars Inc. v. One Million Three Hundred Seventy-One 

Thousand One Hundred (1,371,100) Assorted Brands of Cigarettes, 282 F.3d 1175, 1177 (9th 

Cir. 2002) (“[T]he CCTA is a federal statute of general applicability and it applies equally to 

Indians, even on the reservation, as it does to others.”).   

Congress incorporated multiple provisions in the CCTA to ensure a “person” does not 

evade state and local tobacco tax laws.  First, the CCTA makes it a federal crime for a person to 

violate a state or local tobacco tax law by “knowingly” shipping, transporting, receiving, 

possessing, selling, distributing, or purchasing “contraband cigarettes or contraband smokeless 

tobacco.”  18 U.S.C. § 2342(a).  “Contraband cigarettes” are a quantity of 10,000 or more 

unstamped cigarettes when state or local tax laws require stamping to demonstrate that the tax 

has been paid.  See 18 U.S.C. § 2341(2).  Second, Congress stated that the CCTA shall not  

be construed to affect the concurrent jurisdiction of a State or local government to 
enact and enforce its own cigarette tax laws, to provide for the confiscation of 
cigarettes or smokeless tobacco and other property seized for violation of such 
laws, and to provide for penalties for the violation of such laws. 

18 U.S.C. § 2345(a) (emphasis added).  Third, the CCTA expressly allows state and local 

officials to “proceed in State court, or take other enforcement actions, on the basis of an alleged 

violation” of state, local, or other law.  18 U.S.C. § 2346(b)(4) and (5) (emphasis added).   

The TPTA is the sort of state law that the CCTA endorses.  In 2015–2016, Treasury had 

authorized stamps to demonstrate that the tobacco tax on cigarettes had been paid.  (Ex. R; Ex. 

R.1; Ex. R.2; Ex. R.3; Ex. R.4; Ex. R.5.)  In each seizure, the Community had purchased 

unstamped cigarettes meeting the statutory definition of contraband cigarettes, in volumes far 

exceeding the threshold in 18 U.S.C. § 2341(2).  Defendants did not violate federal law when 
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they seized the Community’s unstamped cigarettes, pickup truck, and trailer.  Defendants are 

also properly enforcing the penalties for violating the TPTA by prosecuting the tribal employees 

involved in the December 2015 seizure.  The court need not apply a balancing test to conclude 

that Congress intended for Defendants to be able to enforce the state tobacco tax. 

B. If Bracker applies, the Community’s interests are not substantial. 

If the court does look at this issue beyond the CCTA, Bracker, 448 U.S. at 145, requires 

it to make “a particularized inquiry into the nature of the state, federal, and tribal interests at 

stake, an inquiry designed to determine whether, in the specific context, the exercise of state 

authority would violate federal law.”  The Community claims a strong interest in generating 

revenue from selling untaxed tobacco products to support governmental services, especially 

because it has limited options for raising revenue.  (Ex. S, pp. 24–27.)  But the Community fails 

to present any evidence in support of this alleged tribal interest.  

The Community has intentionally obscured how much revenue it raises from the sale of 

untaxed tobacco products to non-Indians by combining data from sales of both taxed and untaxed 

tobacco products and leaving out its sales at two retail locations.  (Ex. T.s.)  It does not claim that 

untaxed tobacco is the sole, or even the largest, source of tribal revenue.  Nor has the tribe traced 

revenue from untaxed tobacco sales to the services it offers.  Instead, the revenue from tobacco 

sales pays for cash gifts to tribal members at Christmas, plus administrative costs.  (Ex. U, pp. 

184–87.)  The Community has not provided any evidence that, if the Community sold only taxed 

tobacco to non-Indians, it would be unable to give the Christmas gifts or support its 

governmental services.  Nor is there any evidence that the state tobacco tax, which applies 

statewide, is excessive or unfairly targets the Community when selling taxed tobacco products is 

profitable for retailers.  (PageID.3521.)  Thus, there is no factual basis to conclude that requiring 
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the Community to collect and remit the state tobacco tax on its sales to non-Indians would affect 

its ability to provide governmental services.   

The Community’s interest is a policy argument that tribes should be entitled to profit 

from non-Indian customers who would otherwise be forced to buy from retailers that sell taxed 

tobacco.  But a state may tax non-Indians “even if it seriously disadvantages or eliminates the 

Indian retailer’s business with non-Indians.” Washington v. Confederated Tribes of Colville 

Indian Reservation, 447 U.S. 134, 151 (1980) (interpreting Moe v. Confederated Salish & 

Kootenai Tribes of Flathead Reservation, 425 U.S. 463, 482 (1976)).  Beyond Moe and Colville, 

Defendants have not found a single Supreme Court case holding that raising revenue from 

untaxed tobacco products is an important tribal interest.5   

C. If Bracker applies, the state and federal interests are strong. 

State interests strongly support Michigan’s tobacco tax and weigh against preemption.  In 

this context, federal interests are fully aligned with the state interests against preemption.   

First, the value associated with the untaxed tobacco products the Community sells is 

generated outside of its Indian country, which makes the state’s already-legitimate interest in 

collecting revenue strong.  See Colville, 447 U.S. at 157 (recognizing “legitimate” state interest 

“in raising revenues” that is “strongest when the tax is directed at off-reservation value and when 

the taxpayer is the recipient of state services”).  The Community does not claim that it grew, 

                                            
5 See Oklahoma Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 
505, 512 (1991) (upholding Oklahoma tobacco tax); California State Bd. of Equalization v. 
Chemehuevi Indian Tribe, 474 U.S. 9, 12 (1985) (upholding California tobacco tax); see also 
Dep’t of Taxation & Fin. of New York v. Milhelm Attea & Bros., 512 U.S. 61, 75 (1994) 
(recognizing New York’s “legitimate interest in avoiding tax evasion by non-Indian consumers” 
when establishing a quota); Muscogee (Creek) Nation v. Pruitt, 669 F.3d 1159, 1174 (10th Cir. 
2012) (“Each time the Supreme Court has examined whether federal law preempts taxes on non-
Indians who purchase cigarettes in Indian country, the Court has found that it does not.”). 
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harvested, or processed the tobacco for the Seneca brand cigarettes.  Neither did it roll, package, 

or stamp the cigarettes.  All those activities occurred outside of its Indian country, before the 

Community purchased the cigarettes from the Nebraska and New York sellers. 

Statewide, Michigan’s tobacco tax raises almost $1 billion annually with most of that 

revenue funding public schools and health care, including smoking cessation programs.  See 

Mich. Comp. Laws § 205.432.  (Ex. V, pp. 8–13.)  These services directly support the 

Community’s non-Indian customers who reside in Michigan, particularly when paying for the 

health-care costs that may arise from smoking.  The tobacco tax also funds enforcement and 

administration costs.  See Mich. Comp. Laws § 205.432(1).  With large numbers of non-Indians 

willing to avoid the tobacco tax, funding enforcement is also an important state interest.   

The tobacco tax revenue also benefits the Community’s members who live inside its 

Indian country, even though they do not pay this tax.  The tobacco tax provides funding for 

Baraga Area Schools, L’Anse Area Schools, and the Arvon School, all of which are public 

schools serving the reservation, including children who are members of the Community.  (Ex. V, 

pp. 22, 28–29; Ex. X, pp. 8–9.)  Additionally, state health-care services funded from the tobacco 

tax is available to the Community’s members who meet eligibility requirements if federal 

funding for services are unavailable.   

Second, Michigan has a strong and valid interest in accommodating the Community’s 

federal tax immunities in a way that works with the structure of the state tax system.  (Ex. V, pp. 

19, 21.)  Treasury has done that with its tobacco tax refund method by requiring the Community 

to purchase tobacco products from TPTA licensees who must collect and remit the tobacco tax 

and sell properly marked tobacco products.  Rising I upheld that system.   
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Third, Michigan has a significant interest in having a tax system that incorporates 

beneficial attributes, such as reducing tax avoidance and limiting unfair competition, while being 

simple and enforceable.  (Ex. V, pp. 14–19.)  The TPTA incorporates those attributes.  For 

instance, the TPTA makes it easy to determine if the tax has been paid on cigarettes by requiring 

that they be stamped, which aids enforcement and minimizes tax avoidance.  See Mich. Comp. 

Laws § 426(6) (presumption that unstamped cigarettes are kept in violation of TPTA).  Similarly, 

by imposing a statewide tobacco tax rate without exemptions, the TPTA encourages a fair 

playing field among competing retailers.  (Ex. V, pp. 19–20.)  See Mich. Comp. Laws § 205.427. 

Finally, the State of Michigan is a party to the Master Settlement Agreement (MSA), a 

national agreement with certain tobacco manufacturers.  See In re Certified Question from U.S. 

Dist. Court for E. Dist. of Michigan, 638 N.W.2d 409, 411 (Mich. 2002).  The MSA requires 

Michigan to enforce its tobacco laws to combat contraband tobacco sales.  (Ex. V, p. 17.)  

Michigan has a substantial interest in complying with the MSA as a matter of legal obligation 

and to obtain hundreds of millions of dollars in payments from the manufacturers that participate 

in the MSA—money that funds state services and programs.   

Federal interests are wholly aligned with state interests in enforcing the TPTA.  As the 

preceding discussion of the CCTA, 18 U.S.C. § 2341, et seq., indicates, Congress supports and 

authorizes state efforts to enforce their tobacco tax laws and disfavors tribes that market their tax 

exemptions to sell tobacco products.   

D. The balance of interests favors enforcing the TPTA, not preempting it. 

States and tribes have concurrent taxing jurisdiction over non-Indians inside of Indian 

country.  See Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 189 (1989).  As a result, 

courts have identified only limited circumstances in which the balance of federal, state, and tribal 

interests weighs in favor of preemption.   
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Federal law may preempt state taxes on activities that the federal government extensively 

regulates and if the state provides no services to the tribe and its members.  In Ramah Navajo 

Sch. Bd., Inc. v. Bureau of Revenue of New Mexico, 458 U.S. 832, 834, 839 (1982), federal law 

preempted the state tax on a non-Indian contractor building a reservation school after the state 

closed the only public high school and “[f]ederal regulation of the construction and financing of 

Indian educational institutions [was] both comprehensive and pervasive[.]”  In Bracker, 448 U.S. 

at 145–46, 148, federal law preempted a state tax on a logging company because the federal 

government pervasively regulated forestry on reservations and the state was “unable to identify 

any regulatory function or service performed” on the reservation.   

But the federal government does not so pervasively regulate tobacco products that federal 

law preempts all state laws.  See generally Omaha Tribe of Nebraska v. Miller, 311 F. Supp. 2d 

816, 823 (S.D. Iowa 2004) (noting that “Congress has repeatedly refused to regulate the entire 

field of tobacco”).  To the contrary, the CCTA, 18 U.S.C. § 2341, et seq., preserves Michigan’s 

right to enforce the TPTA and prohibits any person, including tribes, from purchasing 

contraband cigarettes.  Moreover, Michigan has never disclaimed jurisdiction over its Indian 

lands and Indian citizens like New Mexico and Arizona, nor abandoned its responsibilities to 

them.  (PageID.2107–2109.)  Every tribal member deposed in this case testified to a wide range 

of services and programs the State of Michigan offers on and near the L’Anse Indian 

Reservation, including public education funded by the tobacco tax.  (Ex. B; Ex. C; Ex. U, pp. 

12–13, 33–37, 40–51; Ex. X, pp. 8–9, 30–44; Ex. Y, pp. 11–13; Ex. Z, pp. 6–7, 20–34; Ex. AA, 

pp. 8–10, 38–65; Ex. BB, pp. 15–16, 18–19.)   

The Community may sell an exceptional amount of untaxed, unstamped tobacco products 

to non-Indians, but Moe and Colville make clear that its interests in doing so are unexceptional.  
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In contrast, the State of Michigan has a strong interest in collecting its tobacco tax from non-

Indians who receive the services it funds with the tax.  Federal interests only bolster the state’s 

side of the equation.  Bracker requires summary judgment to be entered in Defendants’ favor. 

II. The Community’s rights to self-government and sovereign immunity do not 
preempt the Tobacco Products Tax Act. 

In Count X, the Community claims that its right to self-government and tribal sovereign 

immunity preempt the TPTA.  However, “principles of federal Indian law, whether stated in 

terms of pre-emption, tribal self-government, or otherwise, [do not] authorize Indian tribes thus 

to market an exemption from state taxation to persons who would normally do their business 

elsewhere.”  Colville, 447 U.S. at 155 (emphasis added). 

A. The Community has not identified how Defendants or the TPTA violate its 
right to self-governance. 

Williams v. Lee, 358 U.S. 217, 220 (1959), recognizes that, “absent governing Acts of 

Congress,” states may not infringe on the right of federally-recognized Indian tribes to make 

their own laws and be ruled by them.”  The Community does not allege that the TPTA or 

Defendants prevent it from adopting its own laws to govern its own members.  (Ex. BB, p. 96.)  

Rather, it claims that a series of federal laws promotes tribal self-governance through economic 

development:  the Indian Self-Determination and Education Assistance Act, 25 U.S.C. § 5301, et 

seq.; the Indian Tribal Government Tax Status Act, 26 U.S.C. § 7871, et seq.; the Indian Gaming 

Regulatory Act, 25 U.S.C. § 2701, et seq.; the Tribal Self-Governance Demonstration Project 

Act, 105 Stat. 1278 (Dec. 4, 1991); and the Indian Health Care Improvement Act, 25 U.S.C. § 

1601, et seq.  (Ex. S, p. 9.)   

Statutes that generally promote tribal economic development do not preempt state law.  

See Colville, 447 U.S. at 155–56; see also The Tulalip Tribes & The Consolidated Borough of 

Quil Ceda Village v. Washington, No. 15-CV-940 BJR, 2018 WL 4811893, at *6 (W.D. Wash. 
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Oct. 4, 2018) (relying on federal statutes that generally promote tribal economic development to 

preempt state law, but did not regulate taxed activity, would conflict with Bracker).  In the 

absence of a conflict between the TPTA and a federal statute that comprehensively controls how 

tribes sell tobacco products, neither the TPTA nor Defendants’ actions to enforce it violate the 

Community’s right to self-government. 

B. The Community’s sovereign immunity from suit does not preempt the 
TPTA. 

The title to Count X mentions tribal sovereign immunity, but the text does not clarify 

what the Community is alleging.  Sovereign immunity protects a tribe from being sued without 

its consent or Congressional approval, but not from other actions.  See Michigan v. Bay Mills 

Indian Cmty., 134 S. Ct. 2024, 2034–35 (2014); Rising I, 477 F.3d at 894–95.  There is no 

pending suit filed by Michigan or any of Defendants against the Community.  If the Community 

is asserting that its sovereign immunity bars the seizures in this case, the court has already 

dismissed that claim in Count XIV under Rising I.  (PageID.1182–1183, 1188.)   

Alternatively, if the Community means that the Attorney General’s Office could not 

charge Mr. Magnant or Mr. Davis for crimes committed outside of Indian country because they 

have tribal sovereign immunity, it does not say so.  Nor has it pointed to any case law holding 

that tribal members or employees are immune from being prosecuted for crimes committed 

outside of Indian country.  See Nevada v. Hicks, 533 U.S. 353, 362 (2001) (state criminal 

jurisdiction over crimes committed by Indians outside of Indian country is “well established in 

our precedent”); Bay Mills, 134 S. Ct. at 2035 (in sovereign immunity case, holding that 

Michigan may prosecute “anyone” who violated state anti-gambling laws outside of Indian 

country).  Whatever the Community means by including tribal sovereign immunity in this count, 

it has no merit and Defendants are entitled to summary judgment of Count X as a whole. 
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III. The Indian Commerce Clause does not preempt the Tobacco Products Tax Act. 

The Community alleges in Count XI that enforcing the TPTA through seizures and 

criminal prosecutions violates the Indian Commerce Clause, U.S. Const., art. I, § 8, cl. 3, 

because only the federal government has the power to regulate trade with or among Indian tribes 

and their members.  (Ex. CC, pp. 9–10.)  But the Indian Commerce Clause, on its own, does not 

preempt a nondiscriminatory state law.  See Colville, 447 U.S. at 148, 157. 

A. The Community has not proved that it trades with other Indian tribes. 

Part of the Community’s Indian Commerce Clause theory relies on the “fact” that it 

acquires untaxed, unstamped tobacco products from other tribes.  Defendants have yet to see any 

documents demonstrating that the Nebraska seller (HCI Distribution, purportedly related to Ho-

Chunk, Inc.) or the New York seller (Native Wholesale Supply) must be treated as a tribe or 

Indian under federal law.  Being associated with tribes and Indians does not resolve the factual 

issue.  See Chippewa Trading Co. v. Cox, 365 F.3d 538, 545 (6th Cir. 2004) (distinguishing 

between tribe and corporation formed under the Community’s tribal law); Ho-Chunk, Inc. v. 

Sessions, 253 F. Supp. 3d 303, 309–10 (D.D.C. 2017) (declining summary judgment because of 

factual question whether plaintiffs were “tribal instrumentalities”).  Thus, if there were a right to 

trade with other tribes, the Community has not demonstrated that is what it actually does. 

B. Congress has not enacted a law that preempts the TPTA. 

The Indian Commerce Clause, U.S. Const., art. I, § 8, cl. 3, grants Congress the power to 

“regulate Commerce with . . . the Indian Tribes[.]”  The “central function of the Indian 

Commerce Clause is to provide Congress with plenary power to legislate in the field of Indian 

affairs[.]”  Cotton, 490 U.S. at 192.  But the Community does not point to any federal law that 

regulates the tribal tobacco trade that preempts the TPTA.  See generally Omaha, 311 F. Supp. 

2.d at 823 (federal laws promoting tribal self-sufficiency and economic development were not a 
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basis for holding that the Indian Commerce Clause preempted state escrow statute for tribal 

tobacco product manufacturer).  To hold that the Indian Commerce Clause preempts the TPTA 

in the absence of a federal act doing just that would only give credence to the discredited theory 

that tribes have a unique status that grants them immunity from all state regulation in all places 

and all circumstances.  See Muscogee (Creek) Nation v. Henry, No. CIV 10-019-JHP, 2010 WL 

1078438, at *3 (E.D. Okla. Mar. 18, 2010) (tribes do not have “supersovereign” status and 

cannot immunize goods from state law outside their own territories).  That would directly 

contravene key cases like Mescalero, 411 U.S. at 148–49, and Wagnon, 546 U.S. at 112–13, 

which uphold a state’s ability to enforce its laws against tribes and tribal members outside of 

Indian country.  

C. There is no dormant Indian Commerce Clause. 

The Community asserts that the Indian Commerce Clause protects trade between tribes 

and their sales to non-Indians in the same way that it envisions the dormant aspect of the 

Interstate Commerce Clause protects trade between states.  See generally Oregon Waste Sys., 

Inc. v. Dep’t of Envtl. Quality of State of Or., 511 U.S. 93, 98 (1994) (The “negative aspect” of 

the Interstate Commerce Clause “denies the States the power unjustifiably to discriminate against 

or burden the interstate flow of articles of commerce.”).  The flaw in the Community’s argument 

is that there is no dormant Indian Commerce Clause.  See Cotton, 490 U.S. at 191–93; Colville, 

447 U.S. at 148 (“It can no longer be seriously argued that the Indian Commerce Clause, of its 

own force, automatically bars all state taxation of matters significantly touching the political and 

economic interests of the Tribes.”).  Since Colville, courts have dismissed the theory that the 

Indian Commerce Clause makes tobacco products moving outside of Indian country and those 
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involved with the trade immune from state law.6  The result should be no different in this case. 

D. The TPTA is nondiscriminatory. 

Even if the Indian Commerce Clause has “a more limited role to play in preventing undue 

discrimination against, or burdens on, Indian commerce,” it does not preempt nondiscriminatory 

state laws.  See Colville, 447 U.S. at 157; see also Tulalip Tribes v. State of Washington, No. 

2:15-CV-00940-BJR, 2017 WL 58836, at *3 (W.D. Wash. Jan. 5, 2017) (by recognizing 

concurrent taxing jurisdiction, the Supreme Court “has all but removed the Indian Commerce 

Clause as a cause of action against nondiscriminatory state taxation.”).  A state law is 

nondiscriminatory when it is “applicable to all citizens of the State.”  Mescalero, 411 U.S. at 

149.  The TPTA is a nondiscriminatory law, applying uniformly to activities involving tobacco 

products in Michigan regardless of the tribal or non-tribal identity of the individuals or entities 

involved.  See Mich. Comp. Laws § 205.422(o) (defining the “persons” subject to the TPTA).  

Thus, the Indian Commerce Clause does not preempt the TPTA or its enforcement.   

                                            
6 See, e.g., Muscogee (Creek) Nation v. Oklahoma Tax Comm’n, 611 F.3d 1222, 1236-37 (10th 
Cir. 2010) (Muscogee I) (tribe that argued that the Indian Commerce Clause alone created tribal 
right to transport untaxed tobacco between Indian country failed to state claim upon which relief 
could be granted); Tulalip Tribes v. State of Washington, No. 2:15-CV-00940-BJR, 2017 WL 
58836, at *3 (W.D. Wash. Jan. 5, 2017) (Supreme Court has not recognized that the Indian 
Commerce Clause has placed a “structural limitation on states’ ability to interfere with 
commerce”); Muscogee (Creek) Nation v. Henry, 867 F. Supp. 2d 1197, 1211 (E.D. Okla. 2010) 
(relying on Muscogee I to hold that there is no “implied right of intra-tribal movement of goods 
without State interference” under the Indian Commerce Clause); Ward v. New York, 291 F. Supp. 
2d 188, 199-200 (W.D.N.Y. 2003) (denying temporary restraining order in case alleging that 
state law criminalizing shipment or transportation of cigarettes directly to consumers violated 
Indian Commerce Clause); see also State, ex rel. Wasden v. Maybee, 224 P.3d 1109, 1124 (Idaho 
2010) (Indian Commerce Clause did not preempt state laws concerning escrow payments and 
sales to minors as applied to tribal member tobacco retailer making direct sales to purchasers in 
Idaho); Dep’t of Health & Human Servs. v. Maybee, 965 A.2d 55, 57 (Me. 2009) (Indian 
Commerce Clause did not preempt Maine laws concerning tobacco vendor licensing).   
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IV. The Interstate Commerce Clause does not preempt the Tobacco Products Tax Act. 

The Community alleges in Count XII that enforcing the TPTA through seizures and 

criminal prosecutions violates the dormant aspect of the Interstate Commerce Clause, U.S. 

Const., art. I, § 8, cl. 3, because it interferes with the Community’s ability to buy untaxed 

tobacco from tribes in other states.  (PageID.840, ¶ 154.)  The Community ignores the correct 

Interstate Commerce Clause test in Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 277–78 

(1977), instead arguing that Defendants must allow the tobacco products to “come to rest in 

Michigan” before it can take any actions, including requiring a transporter within the state to be 

licensed.  (Ex. CC, p. 10.)  This is an argument under the dormant aspect of the Interstate 

Commerce Clause.  But the Interstate Commerce Clause does not preempt the TPTA or its 

enforcement. 

A. By enacting the Contraband Cigarette Trafficking Act, Congress eliminated 
any claim that enforcing the TPTA violates the Interstate Commerce Clause. 

In Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 135–37, 153–56 (1982), a non-Indian 

business with oil and gas leases on a reservation challenged a tribal severance tax under the 

Interstate Commerce Clause.  The Supreme Court declined to consider the argument, explaining 

that courts  

only engage in this review when Congress has not acted or purported to act.  Once 
Congress acts, courts are not free to review state taxes or other regulations under 
the dormant [Interstate] Commerce Clause.  When Congress has struck the 
balance it deems appropriate, the courts are no longer needed to prevent States 
from burdening commerce, and it matters not that the courts would invalidate the 
state tax or regulation under the [Interstate] Commerce Clause in the absence of 
congressional action.  Courts are final arbiters under the [Interstate] Commerce 
Clause only when Congress has not acted. 

Id. at 154–55 (citations omitted).  In that case, Congress “acted affirmatively” by providing an 

approval process for tribal taxes under the Indian Reorganization Act, now codified at 25 U.S.C. 

§ 5123, et seq.  Merrion, 455 U.S. at 155; see also Fednav, Ltd. v. Chester, 547 F.3d 607, 624 
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(6th Cir. 2008) (applying Merrion to hold that there was no Interstate Commerce Clause analysis 

of a state environmental law when Congress encouraged its enactment). 

Congress exercised its authority under the Interstate Commerce Clause when it enacted 

the CCTA.  See United States v. Khan, 771 F.3d 367, 374 (7th Cir. 2014).  The CCTA, 18 U.S.C. 

§ 2341, et seq., indicates that Congress affirmatively intends and encourages states to enact and 

enforce their own laws to prevent the harmful effects of smuggling contraband cigarettes in 

interstate commerce.  See United States v. Abdullah, 162 F.3d 897, 901–902 (6th Cir. 1998) 

(Congress intended to prevent the harm to interstate commerce from “smuggling cigarettes from 

a low-tax state to a high-tax state for retail sale” and to address the “deficiencies engendered by 

the jurisdictional limitations of the individual states affected by the practices.”).  Defendants are 

entitled to summary judgment of this count because there is nothing more to analyze.  See 

Ghabayen v. State, 93 A.3d 653 (Del. 2014), available at 2014 WL 2608389 (Delaware Supreme 

Court declined to engage in Interstate Commerce Clause analysis after interpreting the CCTA, 18 

U.S.C. § 2345(a), to authorize states to enforce their tobacco tax laws). 

B. State actions outside of Indian country to enforce state law are lawful. 

The Supreme Court endorses seizures and other forms of state law enforcement outside 

of Indian country as lawful responses to the unique problem that tribes enjoy sovereign immunity 

from suit.  See Oklahoma Tax Comm’n v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 

498 U.S. 505, 514 (1991) (remedies outside of Indian country for contraband tobacco); Colville, 

447 U.S. at 161–62 (holding that contraband cigarettes in transit are not immune from seizure); 

see also Bay Mills, 134 S. Ct. at 2035 (identifying remedies outside of Indian country to enforce 

state anti-gaming laws).  Regardless of the impact on interstate commerce, Defendants are 

entitled to enforce the TPTA outside of the Community’s Indian country under this precedent. 
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V. The Community is not entitled to money damages under 42 U.S.C. § 1983 for its 
tobacco tax claims. 

The Community alleges in Count XVI that Defendants are liable under 42 U.S.C. § 1983 

for “planning, authorizing, and conducting” the seizures and for prosecuting Mr. Davis and Mr. 

Magnant.  (PageID.848–49, ¶ 179.)  According to the Community, those acts violated its rights 

under the Indian Commerce Clause, the Interstate Commerce Clause, and “other federal law.”7  

Having voluntarily dismissed their claim for lost business profits, the Community seeks money 

damages only for the value of the cigarettes, pickup truck, and trailer that MSP seized.  

(PageID.849–50, ¶ 183; PageID.3521.)  It also claims damages in the amount of the costs of this 

action, which are properly analyzed under 42 U.S.C. § 1988 in Count XVIII.  But the 

Community is not entitled to sue for money damages under § 1983, it has not demonstrated a 

violation of its federal rights, and Defendants are entitled to qualified immunity.   

A. The Community sued as a sovereign, not a private person. 

In Keweenaw Bay Indian Cmty. v. Rising, 569 F.3d 589, 594–95 (6th Cir. 2009) (Rising 

II), the Sixth Circuit interpreted Inyo Cty., Cal. v. Paiute-Shoshone Indians of the Bishop Cmty. 

of the Bishop Colony, 538 U.S. 701, 711–12 (2003), to allow a tribe to sue under § 1983 only if it 

brings claims that a private party could bring.  The Community argues that any party could bring 

its claims.  (Ex. DD, p. 25.)  But the Community’s § 1983 claims are barred because the rights it 

asserts under both the Indian Commerce Clause the and Interstate Commerce Clause are 

inherently tied to its status as a sovereign.   

                                            
7 The Community also asserted that the seizures violated the Treaty of La Pointe, 7 Stat. 59 (Oct. 
4, 1842).  (PageID.849, ¶ 183.)  However, the court has already dismissed that underlying claim. 
(PageID.1182, 1188.)  In any case, a tribe cannot vindicate communal treaty rights under § 1983.  
See Skokomish Indian Tribe v. United States, 410 F.3d 506, 515-16 (9th Cir. 2005).  
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For example, the Community claims a sovereign right to trade freely with other tribes 

under both the Indian and Interstate Commerce Clauses.  See Muscogee (Creek) Nation v. 

Oklahoma Tax Comm’n, 611 F.3d 1222, 1224–36 (10th Cir. 2010) (tribe could not sue under § 

1983 for alleged violation of rights involving Indian commerce).  It also explicitly seeks to 

establish the right to free passage of contraband to its Indian country because its sovereign status 

grants it more protections there.  See Wagnon, 546 U.S. at 112 (quoting Oklahoma Tax Comm’n 

v. Sac & Fox Nation, 508 U.S. 114, 123–24 (1993)) (recognizing that the Supreme Court’s 

Indian tax precedent substantially relies on “the doctrine of tribal sovereignty . . . which 

historically gave state law ‘no role to play’ within a tribe’s territorial boundaries”) (alterations in 

the original).  The Community also contends that any action that burdens its tobacco trade 

impairs its ability to raise revenue for governmental services, which it provides as a sovereign.   

Further, the Community sues in parens patriae to prevent its members from being 

prosecuted for violating the TPTA.  A claim brought in parens patriae is, by definition, brought 

by a sovereign to defend its quasi-sovereign interests, which are distinct from a private party’s 

interests.  See Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 607 

(1982).  These factors all indicate that the Community brings the tobacco claims in this lawsuit 

not as an ordinary tobacco retailer (and unlicensed unclassified acquirer or transporter), but as a 

sovereign.  Inyo requires the court to enter summary judgment of this claim in Defendants’ favor. 

B. A tribe challenging state taxes as unconstitutional is not entitled to seek 
money damages under 42 U.S.C. § 1983. 

Under comity principles, federal courts typically abstain from hearing constitutional 

challenges to state tax systems under 42 U.S.C. § 1983 as long as there is a “plain, adequate, and 

complete” remedy available to the plaintiff in state court, which Michigan does provide.  

Chippewa Trading, 365 F.3d at 541–44.  In Moe, 425 U.S. at 472–74, the Supreme Court carved 
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out an exception that allows a tribe suing under 28 U.S.C. § 1362, like the Community, to bring 

constitutional claims to challenge state taxes.  (PageID.793, ¶ 4.)  However, Moe was clear that 

this exception allowed only claims for injunctive relief.  See Moe, 425 U.S. at 474–75 (noting 28 

U.S.C. § 1362 intended tribes to be treated similarly to the United States, which would have 

authority under 28 U.S.C. § 1341 to seek “to enjoin the enforcement of a state tax law”).  Thus, 

the Community is not entitled to bring this claim for money damages under 42 U.S.C. § 1983.   

C. Defendants’ actions to enforce the TPTA do not violate federal law. 

To bring a claim under 42 U.S.C. § 1983, the Community must demonstrate that 

Defendants violated “individual rights ‘secured’ elsewhere, i.e., rights independently ‘secured by 

the Constitution and laws’ of the United States.”  Gonzaga Univ. v. Doe, 536 U.S. 273, 285 

(2002) (quoting the language of § 1983).  Section 1983 does not, by itself, “‘protect anyone 

against anything.’”  Id. (quoting Chapman v. Houston Welfare Rights Organization, 441 U.S. 

600, 617 (1979)).  As this brief explains, the TPTA imposes a valid, nondiscriminatory tax on 

non-Indians.  Defendants’ actions enforcing the TPTA do not violate either the Indian Commerce 

Clause or the Interstate Commerce Clause at issue in this § 1983 claim.  Nor has the Community 

articulated what “other federal laws” Defendants allegedly violated.  Accordingly, Defendants 

are entitled to have summary judgment of this claim entered in their favor. 

D. Defendants cannot be held vicariously liable under 42 U.S.C. § 1983. 

The Community intentionally blurs which Defendants allegedly committed which 

enforcement actions under the TPTA in Count XVI to attempt to hold every Defendant liable for 

every other Defendant’s actions.  Defendants Khouri, Fratzke, Sproull, and Grano were not 

involved in investigating the Community and did not conduct any traffic stops or seizures.  

Defendant Croley did not participate in the traffic stop or seizure in Iron County.  Defendants 

Khouri, Fratzke, Croley, and Sproull have not commenced any prosecutions.  To hold a 

Case 2:16-cv-00121-PLM-MV   ECF No. 317,  PageID.3566   Filed 10/19/18   Page 35 of 64



22 

defendant personally liable for another person’s conduct is patently improper and justifies 

summary judgment.  See Ashcroft v. Iqbal, 556 U.S. 662, 676 (2009) (“vicarious liability is 

inapplicable to . . . § 1983 suits” and “a plaintiff must plead that each Government-official 

defendant, through the official’s own individual actions, has violated the Constitution”). 

E. Defendants have qualified immunity. 

Defendants also have qualified immunity, which is not a defense, but “an entitlement not 

to stand trial or face the other burdens of litigation.”  Mitchell v. Forsyth, 472 U.S. 511, 526 

(1985).  Qualified immunity is a shield from personal liability when government actors 

“reasonably” believe that their conduct “complies with the law.”  Pearson v. Callahan, 555 U.S. 

223, 244 (2009).  The doctrine requires examining (1) whether the “facts alleged” demonstrate 

that the defendants violated the plaintiff’s constitutional rights; and (2) whether those rights were 

“clearly established.”  See Saucier v. Katz, 533 U.S. 194, 201 (2001).  These two questions can 

be considered in any order.  See Pearson, 555 U.S. at 242. 

The facts alleged in the third amended complaint did not demonstrate that Defendants 

violated the Community’s constitutional rights because the opinions interpreting the Indian 

Commerce Clause and Interstate Commerce Clause like Cotton and Merrion were already 

squarely on their side.  Further, Colville, Citizen Band, Rising I, and the CCTA all endorsed 

seizing the Community’s contraband cigarettes outside of its Indian country, while Bay Mills and 

Hicks confirmed state criminal jurisdiction for crimes outside of Indian country.  At minimum, 

reasonable state officials would read the CCTA and this precedent as authority to enforce the 

TPTA.  If the courts were to depart from that precedent to find rights to traffic in contraband 

tobacco under the Indian Commerce Clause or Interstate Commerce Clause, any such rights were 

not “clearly established” prior to this litigation.  Accordingly, Defendants have qualified 

immunity from the Community’s § 1983 claim.   
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The Community’s Claims 

The Community argues that the balance of interests under Bracker (Count II), its right of 

self-government (Count III), the Indian Commerce Clause (Count IV), and Article 2 of the 1842 

Treaty (Count VI) preempt the sales tax and prohibit Treasury from using its exemption and 

refund system.  In Count VIII, the Community challenges the exemption and refund system 

based on these legal theories, plus its sovereign immunity.  The Community seeks money 

damages under 42 U.S.C. § 1983 in Count XV for all the claims involving the sales tax, use tax, 

and the exemption and refund system.  Once again, the Community’s arguments fail. 

VI. The balance of interests considered in the Bracker test does not preempt the 
Michigan sales tax when levied against retailers selling to the Community and its 
members. 

The Community contends in Count II that federal law preempts the sales tax and makes it 

unenforceable because the interests under Bracker, 448 U.S. at 144–45, favor the tribe.  But the 

state’s strong interests in enforcing the sales tax have the most weight in the balance of interests.  

A. The Community’s interests are not substantial. 

1. Economic burden is not a relevant tribal interest. 

The Community essentially argues that any penny spent reimbursing a non-Indian retailer 

for the sales tax is a penny taken away from supporting the tribe and its members.  (Ex. S, p. 22.)  

But the economic realities or burdens of a tax are irrelevant to determining whether federal law 

preempts it.  Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 459–60 (1995).  

Instead, courts examine the legal incidence of a tax because “tax administration requires 

predictability” and considering economic burdens would require “complicated” analyses that 

would depend “on the characteristics of the market for the relevant product.”  Id.  Federal law 

does not preempt a nondiscriminatory state tax on non-Indians “even though the financial burden 

of the tax may fall on the . . . tribe.”  Cotton, 490 U.S. at 175. 
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The sales tax is nondiscriminatory because it applies to any “person” engaged in the 

business of making sales at retail.  See Mich. Comp. Laws § 205.52(1) (levying tax); Mich. 

Comp. Laws § 205.51(1)(a) (defining person); see also Mescalero, 411 U.S. at 149.  Michigan 

law imposes the legal incidence of the sales tax on the retailer, not the purchaser.  Sims v. 

Firestone Tire & Rubber Co., 245 N.W.2d 13, 15 (Mich. 1976).  The Sales Tax Act, Mich. 

Comp. Laws § 205.73(1), permits—but does not require—the retailer to pass the economic 

burden of the sales tax to the consumer.  See Andrie Inc. v. Treasury Dep’t, 853 N.W.2d 310, 

317 (Mich. 2014) (“a retail seller is ‘not prohibited’ from including sales tax in an item’s price, 

but this leaves the retail seller the option to shoulder the sales tax burden itself”).  Every sales tax 

test claim at issue in this case involves a non-Indian retailer, which is it brings this count under 

Bracker.  Thus, even if the economic burdens for any particular sales tax test claim fell on the 

Community or its members as purchasers, federal law would not preempt the sales tax.  See 

Cotton, 490 U.S. at 175. 

2. The Community generates no value connected to the sales tax claims 
and there are no additional tribal interests favoring preemption. 

The Bracker balancing test considers a tribe’s interest in preemption strongest when it 

generates value within Indian country and provides services to the taxpayer.  Colville, 447 U.S. 

at 156–57.  But here, the Community generates no value inside of Indian country related to the 

transactions involving the sales tax and provides few, if any, services to the non-Indian retailers 

who pay the tax.  For instance, when a tribal member buys clothing and has it delivered to the 

reservation, it comes fully manufactured and the non-Indian retailer may never even visit Indian 

country.  (Ex. JJ.s.)  The same is true when the Community purchases wall signs for one of its 

casinos.  (Ex. KK.s.)   
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The Community has not identified any other features of the sales tax that highlight a 

legitimate tribal interest favoring preemption.  For example, the Community has no evidence that 

the sales tax is excessive, its economic burden deprives the Community of the ability to provide 

specific governmental services, or its economic burden has caused hardship to tribal members.  

The Community does not claim to have its own sales tax or to pay the state sales tax, so it does 

not argue that levying the state sales tax diminishes its own ability to raise funds for services.  

Nor does the Community identify a conflict between the sales tax and tribal law.  The 

Community simply wants to excuse itself and its members from assuming the ordinary costs of 

participating in the marketplace when they make purchases.  That is not a significant interest. 

B. The State’s interests in enforcing the sales tax are significant. 

Michigan’s interests in collecting and enforcing the nondiscriminatory sales tax are 

significant because the value of the tangible personal property being taxed is generated outside of 

Indian country.  See Colville, 477 U.S. at 156–57.  If any of the taxable items reflected in the 

sales tax test claims, such as natural gas, auto parts, clothing, and vehicles, were created in the 

Community’s Indian country, it has not provided that evidence.  (Ex. FF.)  Those items appear to 

have been created outside of Indian country and simply sold to the Community and its members.   

With the value of these items generated off-reservation, there are significant state 

interests in collecting and enforcing the sales tax.  Statewide, the sales tax generates billions of 

dollars in annual revenue to support education and other state services.  (Ex. V, p. 7.)  Michigan 

provides services to the non-Indian retailers by maintaining roads and providing emergency 

serves that benefit their business in and deliveries to Indian country.  See Mashantucket Pequot 

Tribe v. Town of Ledyard, 722 F.3d 457, 475 (2d Cir. 2013) (recognizing that maintaining roads 

benefitted taxpayer in Bracker challenge).   
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The state directly funds public education with the sales tax, which benefits the non-Indian 

retailers by having an educated workforce.  (Ex. V, pp. 5–7.)  For instance, Mr. Mayo attended 

public schools both on- and off-the reservation funded by the sales tax and he works for Bay 

Auto Parts, a non-Indian retailer located on the reservation.  (Ex. B; Ex. Z, pp; 10–11.)  

The sales tax also pays for local government services that directly benefit the Community 

and its members.  See Mich. Const., art. 9, § 10; see generally Mashantucket, 722 F.3d at 475 

(local units of government that provide services have interests that support enforcing taxes).  

Michigan has an interest in ensuring that local units of government are adequately funded so that 

they can protect health, welfare, and safety by providing police protection, plowing snow, 

offering recreational opportunities that promote health and wellbeing, encouraging business 

growth, and offering other services.  (Ex. V, pp. 24–28.) 

There are also other significant state interests associated with enforcing the sales tax.  

Treasury seeks to maintain a level playing field among the non-Indian retailers that sell to the 

Indian and non-Indian residents of the Community’s reservation.  See Mashantucket, 722 F.3d at 

475–76 (state has legitimate interest in “the uniform application of its tax code”).  The state has a 

substantial interest in minimizing tax avoidance and having a workable system to administer and 

enforce the sales tax when not preempted by federal law.  (PageID.2124–25, 2127.)   

Additionally, the Community submitted more than 600 sales tax refund claims for natural 

gas bills it paid on behalf of tribal members through its Community Assistance Program.  (Ex. 

HH.)  While Defendants do not question the Community’s motives in assisting tribal members 

with their heating costs, the line between that well-intended purpose and manipulating 

transactions to market a sales tax exemption is very thin.  See Barona Band of Mission Indians v. 

Yee, 528 F.3d 1184, 1192–93 (9th Cir. 2008) (Bracker analysis favors state interests in enforcing 
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a “neutral sales tax on non-Indians’ purchases which—but for contractual creativity—would 

have occurred on non-Indian land”).  Applying the sales tax uniformly to non-Indians prevents 

the improper manipulation of transactions.  All these factors make the state interests substantial. 

C. Federal interests do not favor preemption. 

If the Community contends that the federal interests weigh in favor of preemption, it 

finds nothing more than the same general statutes promoting tribal self-determination addressed 

in connection with the tobacco taxes.  The Community has not identified a federal statute that 

purports to preempt state sales taxes on non-Indian retailers who sell to Indians and tribes inside 

Indian country.  See The Tulalip Tribes, 2018 WL 4811893, at *5 (“The preemption question in 

Bracker and many of [the] cases following it has turned in large part on the extent of federal 

regulation involved in the activity subject to taxation.”).  The Community also has not identified 

any way in which the sales tax conflicts with an area of pervasive federal regulation. 

Nor has the Community established that the federal government has had to make up for a 

shortfall in state services.  In fact, as the deposition testimony from tribal members cited above 

indicates, the state provides a wide range of services to the Community’s members living on its 

reservation, including everything from social services, driver’s licenses, and birth certificates, to 

employment.  (Ex. LL.)  The state not only educates Indian children on the Community’s 

reservation, many of the Community’s adult tribal members have used the Michigan Indian 

tuition waiver to attend state universities and colleges.  (Ex. V, pp. 29–30.)  Thus, unlike in 

Ramah and Bracker, federal interests do not tip the balance in favor of preemption.  

D. The balance of interests strongly favors enforcing the sales tax. 

The balance of interests in this case weighs against preemption and in favor of enforcing 

the Michigan sales tax because this “is not a case in which the State has had nothing to do with 

the on-reservation activity, save tax it.  Nor is this a case in which an unusually large state tax 
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has imposed a substantial burden on the Tribe.”  Cotton, 490 U.S. at 186.  Indeed, Michigan’s 

interests are similar to those in other cases in which the courts have held the balance of interests 

does not preempt a state tax.  See Seminole Tribe of Fla. v. Stranburg, 799 F.3d 1324, 1352–53 

(11th Cir. 2015) (upholding Florida gross proceeds tax on utilities serving tribe on reservation in 

the absence of pervasive federal regulation); The Tulalip Tribes, 2018 WL 4811893, at *1–*12 

(Washington sales and business taxes on non-Indian retailers located in tribe’s commercial 

development on trust lands upheld given state interest in raising revenue, services provided to 

non-Indian taxpayers, and absence of pervasive federal regulation).  Defendants are entitled to 

summary judgment because federal law does not preempt the sales tax. 

VII. The Community’s right to self-government does not preempt the Sales Tax Act. 

In Count III, the Community argues that its right to self-government recognized in 

Williams, 358 U.S. at 220, preempts the Sales Tax Act.  The Community relies on the federal 

statutes that generally promote tribal economic development cited previously.  (Ex. S, pp. 8–9.)  

None of those statutes regulate state sales taxes for transactions involving tribes and their 

members, much less conflict with the Sales Tax Act.  This set of facts is insufficient to preempt 

the sales tax.  See Colville, 447 U.S. at 155–56; The Tulalip Tribes, 2018 WL 4811893, at *6. 

VIII. The Indian Commerce Clause does not preempt the Sales Tax Act. 

The Community argues in Count IV that the Indian Commerce Clause preempts the sales 

tax, but it has not articulated a detailed theory.  Defendants assume it that the Community argues 

that the Indian Commerce Clause preempts the sales tax on non-Indian retailers because, when 

they pass the economic burden of the sales tax to the tribe and its members, the tax burdens 

commerce with Indians.  But the Indian Commerce Clause does not prevent states from 

burdening commerce with Indian tribes or their members.  See Cotton, 490 U.S. at 191–93; 

Colville, 447 U.S. at 148.   
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Further, the Community has policy arguments, but no evidence that the 6% sales tax is 

excessive or harms the Community or its members.  As noted above, the sales tax is 

nondiscriminatory, applying to all retailers in Michigan, not merely those who conduct business 

with tribes and their members.  The way Defendants administer the sales tax is also 

nondiscriminatory.  (PageID.2121–2128.)  Accordingly, Defendants are entitled to summary 

judgment of this count.  See Colville, 447 U.S. at 157.   

IX. The trade and intercourse provision in Article 2 of the 1842 Treaty of La Pointe 
does not preempt the sales and use taxes or the exemption and refund system. 

The Supremacy Clause, U.S. Const., art. VI, cl. 2, makes treaties the supreme law of the 

land and preempts any conflicting state laws.  See Grand Traverse Band of Ottawa & Chippewa 

Indians v. Dir., Michigan Dep’t of Nat. Res., 141 F.3d 635, 641 (6th Cir. 1998).  In Count VI, the 

Community argues that the trade and intercourse provision in Article 2 of the 1842 Treaty 

(Article 2, unless stated otherwise) “creates rights that cannot be burdened with a tax” even 

though the word “tax” does not appear anywhere in the treaty.  (PageID.830, ¶ 130.)  The 

Community then points to all the other legal theories it articulates challenging the sales and use 

taxes as the allegedly improper burdens on this supposed treaty right.  (PageID.830, ¶ 131.) 

Even the Community concedes that the vast majority of land ceded in the 1842 Treaty 

(the Ceded Area) does not meet the definition of Indian country.  (Ex. DD, pp. 24–25; Ex. M.)  

Yet, the Community argues that the Ceded Area must be treated as if it were Indian country 

when conducting a federal preemption analysis because:  (a) Article 2 continues to apply federal 

laws concerning “trade and intercourse with the whites” in the Ceded Area; (b) the 1834 Trade 

and Intercourse Act8 was the federal law governing trade and intercourse between Indians and 

                                            
8 An Act to regulate trade and intercourse with the Indian tribes, and to preserve peace on the 
frontiers, 4 Stat. 729 (June 30, 1834) (the 1834 Trade and Intercourse Act). 
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non-Indians in 1842; and (c) the 1834 Trade and Intercourse Act applied inside Indian country.  

(PageID.795–96, ¶ 14; Ex. N, preamble.)  But the Community’s claims fail for three reasons.  

First, as Defendants’ historian Emily Greenwald, Ph.D., explains, Congress enacted a law in 

1847 that ended the effect of Article 2, which it confirmed in a second law passed in 1854.  

Second, if Article 2 remains in effect, its plain language does not support the Community’s 

preemption argument.  Finally, if Article 2 is ambiguous, an ethnohistorical analysis 

demonstrates that the bands that signed the 1842 Treaty understood Article 2 only as a provision 

controlling alcohol, which is not relevant in this case. 

A. The Lake Superior Land District Act ended the effect of Article 2 in 1847, 
which Congress confirmed when it authorized the 1854 Treaty. 

1. Background to the 1842 Treaty.  

In 1842, the United States negotiated a treaty with Ojibwe bands from Michigan, 

Wisconsin, and Minnesota.  Article 1 secured the last remaining Indian land cession in the State 

of Michigan, which consisted of valuable mineral lands in the western Upper Peninsula, as well 

as a large swath of land in northern Wisconsin Territory.  This area would later be identified as 

“Royce Area 261” on some land cession maps.  (Ex. OO, pp. 49–50.)  Once Indian title had been 

“extinguished,” the lands no longer met the definition of Indian country in federal law at the 

time.  (Ex. N, preamble.) 

Federal representatives negotiating the treaty included a removal power in Articles 2 and 

6, but anticipated that removal would not occur for years because the geographically remote area 

ceded in 1842 would not be settled immediately.  (Ex. PP, pp. 5, 16.)  Article 2, thus, 

incorporated two temporary rights to address the period while the bands continued to occupy 

lands that they had ceded, stating: 

The Indians stipulate for the right of hunting on the ceded territory, with the other 
usual privileges of occupancy, until required to remove by the President of the 
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United States, and that the laws of the United States shall be continued in force, 
in respect to their trade and intercourse with the whites, until otherwise ordered 
by Congress. 

(Emphasis added.)  Under this language, Congress could end federal law concerning trade and 

intercourse between Indians and non-Indians in the Ceded Area. 

The trade and intercourse provision in Article 2 had its roots in the experience in 

Michigan after the Treaty of Washington, 7 Stat. 491 (March 28, 1836) (1836 Treaty), in which 

Ojibwe and Odawa bands ceded almost 14 million acres of land.  After Michigan became a state 

in 1837, the Ojibwe and Odawa bands remained on the ceded lands because the federal 

government did not remove them when their temporary reservations expired in 1841.  (Ex. PP, 

pp., 14–16.)  Alcohol was a critical threat to band society throughout the Great Lakes region at 

the time.  (Ex. OO, pp. 8–9.)  When the Indians had title to their lands, federal Indian agents used 

section 20 of the 1834 Trade and Intercourse Act to keep alcohol out of Indian country by 

requiring traders to obtain licenses and by enforcing penalties against introducing alcohol into 

Indian country.  (Ex. NN; Ex. PP, pp. 9–12.)  But once the Ojibwe and Odawa bands ceded their 

lands, much of the 1834 Trade and Intercourse Act, including the alcohol provisions, no longer 

applied because the land was no longer Indian country.  (Ex. N.)  Thus, after the 1836 Treaty, 

Indian agents for Michigan were increasingly frustrated in their efforts to keep alcohol from the 

Indians who remained on their ceded lands.  (Ex. PP, pp. 14–16.)   

Alcohol remained a threat in 1842 when the United States negotiated the La Pointe treaty, 

which also anticipated that the Ojibwe would remain on their ceded lands (the Ceded Area) for 

an indefinite period.  (Ex. OO, pp. 8–9.)  Accordingly, Robert Stuart, a temperance man and the 

acting superintendent of Indian affairs in Michigan, inserted the trade and intercourse provision 

in Article 2 to continue federal law in the Ceded Area.  (Ex. PP, pp. 14.)  He called this provision 

the “Whiskey Clause” and, for a few years after 1842, federal agents enforced section 20 of the 
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1834 Trade and Intercourse Act to prohibit alcohol in the Ceded Area.  (Ex. PP, pp. 19, 20.)  

However, federal jurisdiction under Article 2 ended in 1847. 

2. The Lake Superior Land District Act of 1847. 

After the Senate ratified the 1842 Treaty, the federal government began leasing lands in 

the Ceded Area to copper miners.  (Ex. PP, pp. 5, 26.)  Relying on Article 2, the federal 

government used the 1834 Trade and Intercourse Act to keep non-Indian settlers out of the 

Ceded Area and to prevent them from acquiring the lands under public land laws.  (Ex. PP, pp. 

26–27.)  This was a departure from mining in other states and territories, where the federal 

government leased mining lands only pursuant to enacted laws.  (Ex. PP, pp. 29.) 

Michigan objected to the way the federal government used Article 2 to continue federal 

jurisdiction over the Ceded Area in violation of state sovereignty.  The Michigan legislature 

issued a resolution on January 24, 1843 urging Congress to eliminate Article 2.  (Ex. QQ.)  Two 

years later, on January 31, 1845, the Michigan Senate’s Select Committee on Indian Affairs 

issued a report stating that Article 2 infringed on state sovereignty and was preventing settlement 

in the Ceded Area by requiring a pass from the federal Indian agent to enter those lands.  (Ex. 

RR.)  The Michigan legislature passed a joint resolution on March 24, 1845, asserting the state’s 

jurisdiction over all lands to which Indian title had been extinguished and calling on Congress to 

terminate Article 2.  (Ex. SS.)  Governor Alpheus Felch voiced his own objection to Article 2 in 

a January 5, 1846 message in which he said that leasing the mineral lands was an unlawful 

limitation on state jurisdiction and asked the legislature to call on Congress to preserve the 

state’s rights.  (Ex. TT.) 

Michigan’s Congressional delegation took the state’s concerns with Article 2 to 

Congress.  In January 1846, the Senate adopted a resolution that Michigan Senator William 

Woodbridge had proposed, which directed Secretary of War W. L. Marcy to investigate the 

Case 2:16-cv-00121-PLM-MV   ECF No. 317,  PageID.3578   Filed 10/19/18   Page 47 of 64



34 

mineral leases in the Ceded Area.  (Ex. UU, p. 10.)  Secretary Marcy appointed David Tod and 

William Bartlit to prepare a report, and they directly connected Michigan’s concerns over leasing 

mineral lands to Article 2.  (Ex. VV.)  

Tod and Bartlit’s report, which Secretary Marcy sent to Congress in February 1846, 

concluded that leasing the mineral lands was unlawful and called for the lands to be sold.  (Ex. 

VV, pp. 21–24.)  One of the benefits of private land ownership was that 

[t]he miners and others who may reside there will have the protection of the laws 
of the State, and they should be compelled to pay, in common with other citizens 
of the State, their just share of the expenses incident to maintaining those laws.  
The plan, therefore, of disposing of these lands by lease, should be abandoned.  

(Ex. VV, p. 21.)  Stated another way, the authors of report thought the leasing system infringed 

on Michigan’s jurisdiction and its ability to tax.  (Ex. PP, pp. 28.)  The report also found that the 

federal government could not rely on Article 2 to justify the practice, saying: 

By this treaty the United States acquired the title to the lands, and the country 
became subject to our general laws.  It cannot be pretended that any authority [to 
lease the mineral lands] is given by the terms of this treaty.  Indeed, it appears that 
the terms of the 2d article of this treaty afford additional reason for legislation. 

(Ex. VV, pp. 23–24.)  The report quoted Article 2, italicizing the word Congress at the end of the 

trade and intercourse provision to emphasize that it had the sole authority to allow miners into 

the Ceded Area.  (Ex. VV, p. 24.)  As Tod and Bartlit said, “It is presumed that the Indians have 

not been required to remove by the President and if not, Congress alone can authorize any 

intrusion into the ceded territory; and this authority must be given before the miner can, without 

violation of law, enter the country.”  (Ex. VV, p. 24.)  The proposed remedy for the unlawful 

leasing practice was to survey the Ceded Area and open those lands to settlement under the 

public land laws.  (Ex. VV, p. 24; Ex. PP, p. 29.)   

For several months Congress actively investigated mineral leasing in the Ceded Area, 

receiving additional resolutions and reports from the Michigan legislature, requesting a report 
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from the Secretary of the Treasury, and holding committee hearings.  (Ex. PP, pp. 30–31.)  

During this time, President Polk recommended that the mineral lands be “brought into market 

and sold at such a price and under such regulations as Congress may prescribe,” which required 

placing them in land districts “under the management and control of the General Land Office, as 

other public lands.”  (Ex. WW, p. 1.)  By August 1846, news of the “desire widely extended to 

induce Congress to annul the clause in the treaty of 1842, continuing in force the laws of the 

United States over the territory ceded by that treaty” had reached the Wisconsin Territory.  (Ex. 

XX, p. 48.) 

 Both chambers of Congress introduced bills in December 1846 to create a land district to 

sell the lands in the Ceded Area in Michigan.  (Ex. PP, pp. 30–31.)  Article 2 was one of the 

issues that shaped the legislation.  For instance, while debating a proposed amendment regarding 

how to price land in the Ceded Area, Representative John McClernand from Illinois twice 

mentioned the 1842 Treaty to oppose favoring the miners who unlawfully leased lands in the 

Ceded Area over other people who wanted to purchase the lands there.  (Ex. YY, p. 469.)  Just 

days after this debate, Congress enacted the Lake Superior Land District Act.9   

Congress’s actions leading up to enactment of this law indicate that it intended to resolve 

Michigan’s concerns over Article 2 in the same law that ended the mineral leases because those 

two issues were intertwined.  The Lake Superior Land District Act did exactly what Michigan 

desired, which was to stop mineral leasing and extend state jurisdiction over the Ceded Area.  

(Ex. PP, pp. 31.)  Despite four years of loud calls for action, the Michigan Governor and 

                                            
9 An Act to establish a Land Office in the northern Part of Michigan, and to provide for the Sale 
of mineral Lands in the State of Michigan, 9 Stat. 146 (Mar. 1, 1847); see also An Act to create 
an additional Land District in the Territory of Wisconsin, and for other Purposes, 9 Stat. 180 
(Mar. 3, 1847) (companion land district law in the Ceded Area in the Wisconsin Territory). 
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Michigan legislature stopped asking Congress to end Article 2 and the mineral leases after 

Congress enacted the Lake Superior Land District Act.  Their silence confirmed that state 

officials at the time understood that Congress had ended the effect of Article 2.  And there is no 

evidence that federal agents enforced Article 2 in Michigan after Congress passed the Lake 

Superior Land District Act in 1847.  Because Congress acted on the authority reserved to it in 

Article 2 to end the effect of that provision, the Community cannot rely on it to argue that federal 

law preempts the sales and use taxes, or the exemption and refund system. 

3. The 1854 Treaty and the act authorizing it. 

In 1850, President John Tyler issued an order requiring the bands that signed the 1842 

Treaty to remove from the Ceded Area.  (Ex. PP, p. 5, 37.)  After Congress failed to appropriate 

funds for removal and Chief Buffalo from the La Pointe band engaged in skillful diplomacy in 

Washington, D.C., the federal government abandoned its removal plans.  (Ex. PP, p. 38.)  That 

left an uncertain status for the bands that remained in the Ceded Area.  To resolve that 

uncertainty, Commissioner of Indian Affairs George Manypenny authorized negotiations for a 

new treaty establishing reservations in the Ceded Area.  (Ex. PP, p. 39.)   

The federal representatives and band delegates negotiated the 1854 Treaty in early 

autumn.  Article 11 changed the terms on which the Ojibwe had been permitted to remain 

temporarily in the Ceded Area under the 1842 Treaty, saying: 

All annuity payments to the Chippewas of Lake Superior, shall hereafter be made 
at L’Anse, La Pointe, Grand Portage, and on the St. Louis River; and the Indians 
shall not be required to remove from the homes hereby set apart for them.  And 
such of them as reside in the territory hereby ceded, shall have the right to hunt 
and fish therein, until otherwise ordered by the President. 

Article 11 expressly addressed removal and hunting/usufructuary rights, both of which had been  

the subject of Article 2 in the 1842 Treaty.  But Article 11 did not refer to applying federal law to 

matters involving trade and intercourse between Indians and non-Indians, indicating that the 
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treaty parties understood that Congress had ended the trade and intercourse provision.  Further, 

because the Ojibwe now had reservations where federal law would apply, it was unnecessary to 

insert trade and intercourse language. 

 The 1854 Treaty included a new whiskey clause in Article 7, which stated, “No spirituous 

liquors shall be made, sold, or used on any of the lands herein set apart for the residence of the 

Indians, and the sale of the same shall be prohibited in the territory hereby ceded, until otherwise 

ordered by the President.”  For the reservations located in the 1842 Ceded Area, like the 

Community’s reservation, this provision would have been unnecessary if the trade and 

intercourse provision had remained in effect because the 1834 Trade and Intercourse Act already 

regulated alcohol.  If Article 2 in the 1842 Treaty were still in effect, Article 7 in the 1854 Treaty 

would have also created a conflict between Congress and the president over which one regulated 

alcohol.  Under the 1842 Treaty, Congress had power to “order otherwise” in Article 2, but the 

1854 Treaty gave that power to the president.    

 Congress passed a law authorizing the president to negotiate the 1854 Treaty after it had 

signed, but before it was ratified.10  Section 1, Paragraph Fourth of the 1854 Treaty Act 

provided: 

The laws of the United States and the Territory of Minnesota shall be extended 
over the Chippewa territory in Minnesota whenever the same may be ceded, and 
the same shall cease to be “Indian country,” except that the lands reserved to said 
Indians, or other property owned by them, shall be exempt from taxation and 
execution; and that the act passed thirtieth June, eighteen hundred and thirty-four, 
“to regulate trade and intercourse with the Indian tribes,” etc., be inoperative over 
the said ceded territory, except the twentieth section, which prohibits the 
introduction and sale of spirituous liquors to Indians.  

                                            
10 An Act to provide for the extinguishment of the title of the Chippewa Indians to the Lands 
owned and claimed by them in the Territory of Minnesota, and State of Wisconsin, and for their 
Domestication and Civilization, 10 Stat. 598 (Dec. 18, 1854) (the 1854 Treaty Act). 

Case 2:16-cv-00121-PLM-MV   ECF No. 317,  PageID.3582   Filed 10/19/18   Page 51 of 64



38 

This provision avoided the mistakes previously made in Article 2 of the 1842 Treaty by allowing 

Minnesota’s laws to apply to the newly ceded lands, declaring those lands were not Indian 

country, and applying only federal law regulating alcohol to the ceded lands.  As a result, federal 

agents would be able to regulate alcohol in the Minnesota ceded area for the Ojibwe who 

remained there.  The Ojibwe in Michigan and Wisconsin, however, would have reservations 

where federal law would apply, making it unnecessary to extend federal law in the 1842 Ceded 

Area.  Had Congress not already ended the effect of Article 2 of the 1842 Treaty, the 1854 

Treaty Act would have been the Congressional action needed to end that provision. 

In Rising I, the parties did not have the benefit of historical research that looked past 

1842 in detail.  The additional research that Dr. Greenwald conducted for this case makes it clear 

that the trade and intercourse provision in Article 2 cannot form the basis of a claim against 

Defendants under any legal theory and they are entitled to summary judgment. 

B. The plain language of Article 2 in the 1842 Treaty does not preempt state 
taxes in the Ceded Area or require it to be treated as Indian country. 

If the trade and intercourse provision in Article 2 of the 1842 Treaty remains in effect, the 

Sixth Circuit has already provided a plain language interpretation of Article 2 that resolves this 

treaty claim in Defendants’ favor.  In Rising II, the Sixth Circuit interpreted Rising I to have held 

that the 1842 Treaty is not an “independent barrier to state taxation of transactions with Indians 

in the ceded area.”  Rising II, 569 F.3d at 594 (interpreting Rising I, 477 F.3d at 893).  The court 

observed in dictum that if the Community argued that the 1842 Treaty requires that the federal 

law principles “regarding State taxation of Indians must be the same in the ceded territory as it is 

on the reservation, . . . it would seem to be a question of whether the ceded territory is Indian 

country within the meaning of 18 U.S.C. § 1151.”  Id.   
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The Community concedes that the Ceded Area is not Indian country, and the plain 

language of the 1842 Treaty makes clear that the Ceded Area need not be treated as if it were 

Indian country.  (Ex. MM, p. 3.)  By 1842, the term “Indian country” already existed in federal 

law.  (Ex. NN, preamble.)  The term also appears in the contemporaneous notes of the 1842 

treaty council proceedings, where it referred to the lands the Ojibwe had not yet ceded.  (Ex. ZZ, 

p. 5.)  But the term does not appear anywhere in the 1842 Treaty, much less Article 2.   

Rather, the 1842 Treaty refers to lands that were “cede[d]” (Article 1), the “ceded 

territory” (Article 2), and the “ceded district” (Article 4).  Those terms were used in contrast to 

“unceded lands” (Articles 3 and 5), which were lands “belonging” to the Ojibwe.  This plain 

language draws a bright line between the lands in which the Ojibwe retained title (Indian 

country) and the lands they ceded (not Indian country).  By making this distinction, the 1842 

Treaty makes clear that it does not treat the Ceded Area and unceded lands in the same manner.  

Were Article 2 still in effect, it would not require the court to treat the Ceded Area as if it were 

Indian country when determining if federal law preempts the sales and use taxes, as well as the 

exemption and refund system. 

C. If Article 2 is ambiguous, the Indian understanding that Article 2 controls 
alcohol ends any further debate about whether it is applicable in this case. 

If Article 2 is ambiguous, the Indian canons require the court to interpret Article 2 in the 

way the Ojibwe who signed the 1842 Treaty understood the trade and intercourse provision.  See 

McClanahan, 411 U.S. at 174.  If the Community argues that the treaty is ambiguous, it does not 

offer an expert to provide an Indian understanding analysis.   

Defendants, however, offer an ethnohistorical analysis from Paul Driben, Ph.D., an 

anthropologist who has spent more than fifty years living and working with the Ojibwe of North 

America to understand the world from their point of view.  (Ex. OO, pp. 3–8.)  Dr. Driben 
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combines his real-world knowledge of Ojibwe society and culture with the historical record to 

shed light on how nineteenth-century Ojibwe living in the Ceded Area understood Article 2.  In 

his opinion, the Ojibwe who signed the 1842 Treaty could have understood it only to regulate 

alcohol in the Ceded Area, not to extend to other areas of trade and intercourse with non-Indians.  

(Ex. OO, pp. 8–9.) 

1. Alcohol was within the Ojibwe’s experience before 1842 and it was a 
central matter of discussion at the treaty council. 

The Ojibwe understood that alcohol, often introduced to them by traders, was an 

existential threat to their society.  (Ex. OO, p. 40, 41.)  Nineteenth-century reports from around 

Lake Superior include troubling accounts of social disorder resulting from drunkenness among 

Ojibwe men, women, and even children.  (Ex. OO, pp. 38–41.)  But Ojibwe efforts to control 

alcohol, like appointing women monitors when alcohol was consumed, had failed to control the 

problem.  (Ex. OO, p. 40.) 

Controlling alcohol was a central issue at the La Pointe treaty council in 1842.  (Ex. OO, 

p. 41–43.)  There is no official journal of the treaty council proceedings.  However, in May 1843, 

minister L. H. Wheeler forwarded notes he took at the treaty council in a letter to David Greene 

of the American Board of Commissioners for Foreign Missions.  (Ex. PP, pp. 16–18.) 

According to the Wheeler letter, Robert Stuart remarked on the first day of treaty 

negotiations that “the poor Indians have been dying off, from poverty, and drinking whiskey . . . 

.”  (Ex. ZZ, p. 4.)  He explained that “[t]here is one thing your Great Father [the president] is 

sorry for.  That is, that his children drink whiskey.  This takes away your good sense, it makes 

you poor, and sick, and miserable.” (Ex. ZZ, p. 4.)   Superintendent Stuart added, “Your Great 

Father is determined to do all he can to punish bad men who sell it [whiskey] to you.”  (Ex. ZZ, 
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p. 4.)  He recommended that the Ojibwe listen to the preachers who were at La Pointe and said 

he wanted to discuss this “subject” further.  (Ex. ZZ, pp. 4, 5.)   

The Wheeler letter does not record what additional statements Superintendent Stuart 

made to the Ojibwe concerning alcohol on the first day of the council.  However, it is clear he 

made a proposal concerning alcohol because Zhingob (Shin gup), the head chief from the Fond 

du Lac band, referred to it the next day.  As Zhingob said, “As to what you said about whiskey I 

cannot speak now.  I do not know what the other chiefs will say.”  (Ex. ZZ, p. 6.)   

On the final day of the treaty council, Superintendent Stuart explained the terms of the 

treaty to the Ojibwe delegates.  After explaining the land cession in Article 1, he addressed 

Article 2, saying: 

You are to have the privilege of living on your lands to Hunt & fish, till your great 
father requires you to remove, you understand he does not want the land now, it is 
only the Minerals he wants.  It will be better for you to have the same laws over 
you, than to have the laws of the States.  The laws of the United States are to 
remain over you as at present, I am very glad that some of your chiefs are so wise 
as to ask and disire [sic] it to be so. 

(Ex. ZZ, p. 15.)  The Indian delegates then made speeches and indicated their assent to the treaty.  

(Ex. ZZ, pp. 15–17.)  Immediately after the council, many of the Indian delegates attended a 

temperance meeting, where Superintendent Stuart “addressed them upon the subject of signing 

the Pledge and giving up the use of Whiskey.”  (Ex. ZZ, p. 17.)  Ultimately, “about 15 of the 

chiefs signed the Pledge of total abstinence.”  (Ex. ZZ, p. 17.)   

 In Dr. Driben’s opinion, the Ojibwe understood Article 2 to relate to alcohol because it 

was a significant problem in Ojibwe society and a constant topic of discussion at the treaty 

council.  (Ex. OO, pp. 43–44.)  This is also an issue where the non-Indian understanding of the 

1842 Treaty was fairly similar.  Superintendent Stuart and others referred to the trade and 
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intercourse provision in Article 2 as the “Whiskey Clause” and used it to control alcohol in the 

Ceded Area until 1847.  (Ex. PP, pp. 19, 20.) 

2. The ethnohistorical evidence does not support the Community’s 
theory that Article 2 required federal law to preempt all other laws. 

Article 2 makes no mention of what would happen to state, local, or tribal law in the 

Ceded Area.  As a result, Dr. Driben looked for evidence of whether the Ojibwe would have 

understood Article 2 to require federal law to preempt other laws.  He found three lines of 

evidence that led him to conclude that—other than the question of alcohol—the Ojibwe did not 

understand Article 2 to give federal law a preemptive effect. 

First, the Ojibwe had their own well-developed law in the nineteenth century that 

governed everything from international relations and killing game, to accessing band territory.  

(Ex. OO, pp. 12–16.)  The Ojibwe used their unwritten laws, which were easily misunderstood 

by non-Indians, to govern the fur trade, i.e., the “trade and intercourse with the whites” that 

existed in the Ceded Area before the 1842 Treaty.  (Ex. OO, p. 11.)  Ojibwe law was a fully 

functional system of justice.  (Ex. OO, pp. 16–17.)  The same was not necessarily true of federal 

law at the time.  (Ex. OO, pp. 17–18.)  There was no logical reason why the Ojibwe would have 

decided to give up their own laws in favor of federal laws in the 1842 Treaty.  (Ex. OO, p. 18.) 

Second, the Ojibwe had a great need to change their trade and intercourse with non-

Indians by the middle of the nineteenth century.  (Ex. OO, pp. 19–22.)  At the time, their 

economy was hit hard by scarcity in the animals that provided food for the bands and furs to 

trade with non-Indians.  (Ex. OO, pp. 21–22.)  It made sense for the Ojibwe to cede their lands to 

change that economy, but there was no reason to continue to treat the Ceded Area as Indian 

country if they wanted this change.  (Ex. OO, pp. 22, 24–25.) 
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Finally, there is documentary evidence that the Ojibwe applied their own law (not federal 

law) to resolve matters of significant concern with non-Indians both before and after the 1842 

Treaty.  (Ex. OO, pp. 27–36.)  The 1834 Trade and Intercourse Act outlawed these 

“depredations” against non-Indians.  (Ex. NN, § 25.)  However, from the Ojibwe perspective, 

those acts of reprisal against non-Indians were a lawful response to offenses non-Indians 

committed against the Ojibwe.  (Ex. OO, pp. 27–36.)  Had the Ojibwe understood and agreed 

that Article 2 would apply federal law exclusively in the Ceded Area, they would not have 

enforced their own laws.   

In Dr. Driben’s view, these factors reinforce his conclusion that the Ojibwe experience 

and the significance of alcohol at the 1842 treaty council made Article 2 a whiskey clause from 

the Ojibwe perspective.  (Ex. OO, pp. 8–9.)  The Ojibwe in 1842 would not have understood 

Article 2 to apply to laws concerning other matters of trade and intercourse with non-Indians.  As 

a result, the Ojibwe view of Article 2 does not support the Community’s theory that Article 2 

preempts the sales and use taxes, or the exemption and refund system. 

X. Treasury’s sales and use tax exemption and refund system does not violate the 
Community’s federal rights. 

In Count VIII, the Community challenges Treasury’s sales and use tax exemption and 

refund system based on “other violations of federal law.”  (PageID.835.)  However, the 

Community merely repeats all the legal theories it has already articulated concerning the sales 

tax at issue in this motion.  (PageID.836, ¶ 144(a)–(e).)  The only new theory in this count is that 

the sales and use tax exemption and refund system “violates the Community’s right, as a 

sovereign Indian tribe, to sovereign immunity from unconsented suit, seizures of property, or 

other judicial or administrative process.”  (PageID.836, ¶ 144(f).)  However, Defendants have 

not filed suit against the Community in connection with the sales or use tax, much less for 
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reasons related to the exemption and refund system.  Nor have Defendants seized any property 

related to the sales and use tax claims at issue in this case, where the Community is a purchaser.   

Furthermore, the Community once again hopes to extend sovereign immunity beyond the 

protection against lawsuits to invent a new protection against “judicial or administrative 

processes.”  Sovereign immunity provides no such protection.  As the foregoing analysis makes 

clear, Defendants have a legitimate interest in administering the sale and use taxes to minimize 

tax avoidance and to promote consistent application of state laws.  Because of tribal sovereign 

immunity from suit and the difficulty of administering taxes for millions of individual 

transactions in a year, the state has a pressing need to be able to secure those interests swiftly, 

with few administrative burdens, and without going to court.  That is exactly what the exemption 

and refund system does.  Even if the system imposes a burden, it is tailored and not excessive, 

which is allowable under Dep’t of Taxation & Fin. of New York v. Milhelm Attea & Bros., 512 

U.S. 61, 73 (1994).  (PageID.2128–2129.)  Further, the court’s decision in this case has the 

potential to clarify when the sale and use taxes apply and Treasury may make further 

adjustments to the way the system works to address that decision.  With the way Treasury 

administers both the sales and use tax, there is no basis in federal law to invalidate the simple 

process Treasury has developed to administer these taxes.    

XI. The Community is not entitled to money damages under 42 U.S.C. § 1983 for its 
sales and use tax claims. 

In Count XI, the Community seeks money damages for all the sales and use tax claims in 

this case, covering both the taxes themselves and Treasury’s exemption and refund system.  

According to the Community, it is entitled to $21,128.42 (plus interest) as damages for the 

claims it and the four members submitted and Treasury denied.  (Ex. AAA, pp. 4.)  The 

Community also demands an additional $72,861.25 in damages, which is the outrageous sum it 
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incurred in legal fees when it decided to have lawyers charging up to $345 per hour fill out the 

simple refund claim forms instead of the tribe’s or firm’s clerical staff.  (Ex. BBB.s.)   

A. The Community is not a person entitled to sue under 42 U.S.C. § 1983. 

The Community’s sales and use tax claims relate to its sovereign status.  Whether the 

question is treaty rights or having money to fund governmental services, or its claims in parens 

patriae on behalf of the members who pay these taxes, the Community does not bring the claims 

as a private party.  Inyo holds that the Community cannot bring this § 1983 claim because Moe 

only allows injunctive relief. 

B. The sales and use taxes are not preempted and Defendants’ actions to enforce 
those taxes do not violate federal law. 

The Michigan sales and use taxes are valid under federal law notwithstanding the 

Community’s various theories.  Defendants have also followed established precedent by using a 

system to administer the taxes that is necessary, but does not impose undue burdens on the 

Community and its members.  See Milhelm, 512 U.S. at 73.  As damages, the Community has 

come up with nothing more than refund claims that Treasury denied and the costs it voluntarily 

incurred by having lawyers fill out the refund claim forms rather than clerical staff that the tribe 

could have hired for $15 or less per hour.  (Ex. U, p. 117.)  Those outrageous costs are not 

properly compensable under any theory, and if they were, they would be sought under 42 U.S.C. 

§ 1988, not § 1983. 

C. To obtain a tax refund, the Community had to sue Treasury. 

A claim brought against a state official under 42 U.S.C. § 1983 must be brought against 

him in his individual capacity.  See Will v. Michigan Dep’t of State Police, 491 U.S. 58, 71 

(1989) (state officials in their official capacities are not “persons” under § 1983).  However, 

there are no facts suggesting that Defendants Khouri or Fratzke ever took any steps in their 
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individual capacities in connection with the sales and use taxes, which is why the Community’s 

“damages” are the tax refunds Treasury denied.  The Community concedes that neither 

Defendant personally received any of the sales or use taxes at issue in the test claims.  (Ex. LL, 

pp. 11–12.)  Those funds were deposited in the Michigan Treasury.  See Mich. Comp. Laws § 

205.1(1)(a).   

The Community and the four members who submitted test claims should have filed 

timely appeals of those refund denials in a case brought against Treasury in the Michigan Court 

of Claims.  See Mich. Comp. Laws § 205.22(1) (taxpayer appeals); Mich. Comp. Laws § 

205.27a(7) (requiring a timely appeal to seek a refund based on the constitutional validity of a 

tax).  The Court of Claims not only hears Treasury refund denial appeals, it has jurisdiction to 

decide constitutional issues.  See Mich. Comp. Laws § 600.6419(1)(a) (jurisdiction over 

constitutional questions); see also Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 275 

(1997) (“Interpretation of federal law is the proprietary concern of state, as well as federal, 

courts.”).  The Community cannot sue Defendants under § 1983 for refunds to avoid Treasury’s 

immunity from suit in federal court.  See Edelman v. Jordan, 415 U.S. 651, 663 (1974) (A “suit 

by private parties seeking to impose a liability which must be paid from public funds in the state 

treasury is barred by the Eleventh Amendment.”). 

D. The Community cannot claim damages for more than 1,000 test claims. 

The Community includes two classes of claims among its damages that must be 

excluded.  First, there are fourteen claims that it cannot prove it ever mailed to Treasury and 

which Treasury has no record of receiving, which are not ripe.  (Ex. EE, ¶¶ 10–14.)  See Rising 

II, 569 F.3d at 593–94.   

Second, there are 309 test claims that the LaFerniers and the Mayos submitted to 

Treasury.  Recognizing its error, the Community had the LaFerniers and Mayos execute claim 
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assignments on the last day of discovery.  (Ex. CCC.)  There are also 705 sales tax claims the 

Community submitted to Treasury based on the electricity, natural gas, and other bills it paid on 

behalf of tribal members, who have not signed assigments.  (Ex. HH.)  However, “As a rule, a 

nontaxpayer may not sue for a refund of taxes paid by another.” Montana v. Crow Tribe of 

Indians, 523 U.S. 696, 713 (1998).  Likewise, 42 U.S.C. § 1983 only establishes “liability to the 

party injured[.]”  Further, the Community has failed to mitigate its damages by submitting 

repetitive claims under theories it had already tested and by refusing to avail itself of the 

informal conferences and other remedies provided under state law. 

E. Defendants have qualified immunity. 

Defendants also have qualified immunity.  See Mitchell, 472 U.S. at 526.  As Defendants 

have explained, the Community’s sales and use tax claims have no merit.  If the court determines 

that some aspect of either tax or the exemption and refund system violates federal law, that result 

was not clearly established before this case.   

The issues presented in this motion have been waiting for resolution since Rising II.  

Without a substantive decision in that case, Defendants have been relying on their good-faith 

reading of cases like Moe, Colville, Milhelm, Sac & Fox, Bracker, Cotton, and Chickasaw.  

Those cases do not clearly establish the legal principles that the Community advocates, whether 

a categorical rule against taxing Indian trading, a right to engage in tribe-to-tribe trading under 

the Indian Commerce Clause, or the idea that Treasury must abdicate its role in administering its 

state taxes as long as the Community or one of its members is involved in the transaction.  Thus, 

looking at either of the questions posed in Saucier, 533 U.S. at 201, Defendants have qualified 

immunity and Defendants are entitled to summary judgment in their favor. 
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COMMON CLAIMS FOR RELIEF 

XII. The Community is not entitled to a permanent injunction. 

The Community contends in Count XVII that it is entitled to a permanent injunction 

against Defendants under Fed. R. Civ. P. 65 and 42 U.S.C. § 1983 (for the individual capacity 

claims) for all the claims all three taxes at issue in this case.  “A party is entitled to a permanent 

injunction if it can establish that it suffered a constitutional violation and will suffer continuing 

irreparable injury for which there is no adequate remedy at law.”  Women’s Med. Prof’l Corp. v. 

Baird, 438 F.3d 595, 602 (6th Cir. 2006) (internal quote marks and citations omitted).   

Defendants contend that they have not violated the Community’s constitutional rights 

and, as a result, there is no basis to issue a permanent injunction.  But even if there has been a 

violation, there is no evidence that the Community or its members will suffer continuing 

irreparable harm.  The fact that the parties disagree about what the law requires is not evidence 

that Defendants (more than the Community) have demonstrated an unwillingness to comply with 

the law and will disregard it in the future.  As state officials and employees, Defendants do not 

have the option of suspending their duties until the Community builds its claims, presents them 

to the court, and the court decides the issues—all of which takes years.  Treasury intends to 

review the court’s decision in this case and act accordingly.   

There is also a well-defined remedy available at law (a refund and appeal to the Michigan 

Court of Claims) if Treasury collects a unconstitutional tax.  Given the importance of the issues 

presented and Defendants’ willingness to comply with federal law, a permanent injunction is not 

warranted and a declaratory judgment is an adequate remedy.  See Steffel v. Thompson, 415 U.S. 

452, 467 (1974) (declaratory judgment is an alternative to injunctions).   

Plus, Defendant Fratzke has retired while this case has been pending, making any 

injunction against him moot.  Secretary of State Johnson will leave office on January 1, 2019.  
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Treasurer Khouri is likely to leave at the same time because a new governor will take office.  

Thus, it is premature to issue a permanent injunction.  See Mayor of City of Philadelphia v. Educ. 

Equal. League, 415 U.S. 605, 622 (1974) (permanent injunction after administration change 

requires at least “supplemental findings of fact indicating that the new officer will continue the 

practices of his predecessor”).   

XIII. The Community is not entitled to costs and attorney fees under 42 U.S.C. § 1988. 

Costs, including a “reasonable attorney’s fee,” may be awarded to the “prevailing party” 

in an action brought under 42 U.S.C. § 1983. 42 U.S.C. § 1988(b).  To be a prevailing party, the 

Community must win a significant issue that alters its relationship with Treasury, MSP, or the 

Attorney General’s Office, each of which have an official or employee sued under § 1983.  See 

Farrar v. Hobby, 506 U.S. 103, 109–12 (1992).   

But the Community is not entitled to costs and fees because it is not entitled to prevail on 

the merits of any claims.  Even if it wins some claims, the Community has incurred unreasonable 

costs by submitting voluminous test claims, hiring expensive lawyers rather than clerks to fill out 

simple refund forms, conducting unnecessary discovery, and filing multiple complaints that run 

to an unnecessary length.  Those are not the sort of reasonable costs and attorney fees that are 

compensated under § 1988. 
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CONCLUSION AND RELIEF REQUESTED 

For the reasons stated above, Defendants respectfully ask that the court grant summary 

judgment in this case in their favor and deny all relief to the Community. 

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
 
/s/ Jaclyn Shoshana Levine 
Jaclyn Shoshana Levine (P58938) 
Kelly M. Drake (P59071) 
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