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 THE HONORABLE MARSHA J. PECHMAN 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

MARY M. CARNEY, 

Plaintiff, 

v. 

STATE OF WASHINGTON, et al., 

Defendants. 

Case No. C21-cv-00415 MJP 

PLAINTIFF’S MOTION TO REMAND 
TO STATE COURT 

NOTE ON MOTION CALENDAR:  
May 28, 2021 

 

 

MOTION 

This dispute arose when the Kukutali Preserve, which is co-managed by the Swinomish 

Indian Tribal Community (SITC) and the Washington State Parks and Recreation Commission 

(State), undertook a beach restoration project (Project) on land abutting Mary Carney’s property 

(Mary’s Property). In the course of that Project, the Preserve excavated a portion of Mary’s 

Property, damaging her fence and ultimately causing periodic flooding of her land. The Preserve 

also blocked or impaired Mary’s access over a recorded easement. When the Preserve refused to 

repair her land, Mary commenced an action in state court, raising straightforward state law 

claims only. SITC removed the action, raising federal defenses that are—at best—speculative in 

their application. Because removal jurisdiction does not lie, the Court should remand the action 

to the state court. 
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Under the well-pleaded complaint rule, “‘federal jurisdiction exists only when a federal 

question is presented on the face of the plaintiff’s properly pleaded complaint.’” Rivet v. Regions 

Bank of La., 522 U.S. 470, 475 (1998) (quoting Caterpillar Inc. v. Williams, 482 U.S. 386, 392 

(1987)). The Amended Complaint sets forth seven state law causes of action—trespass to 

property, interference with a recorded easement, negligence, nuisance, outrage, infliction of 

emotional distress, and quiet title to Mary’s Property. Am. Compl. ¶¶ 29-60, ECF No. 1-2. These 

are quintessential state law claims that do not raise substantial, disputed federal questions and are 

not preempted under federal law. See Lippitt v. Raymond James Financial Serv., Inc., 340 F.3d 

1033, 1041 (9th Cir. 2003). 

SITC makes two basic arguments in support of its Notice of Removal, but neither 

argument establishes federal question jurisdiction. First, SITC contends that Mary is attempting 

to quiet title to Kukutali Preserve lands, but that is not so. Mary’s quiet title cause of action is 

strictly limited to the land granted her predecessors in interest by federal patent a century ago and 

duly recorded in her name. Mary is only seeking to quiet title to her land in what is 

fundamentally a trespass action because Mary was aware that SITC intended to defend against 

the trespass claim by raising adverse possession—an argument SITC has since asserted in its 

motion to dismiss.1 SITC’s effort to recast Mary’s quiet title cause of action as an attack on 

Kukutali Preserve lands to support federal question jurisdiction is belied by the allegations in the 

Amended Complaint and contrary to the general rule that “[o]nce [a] patent issues, the incidents 

of ownership are, for the most part, matters of local property law to be vindicated in local 

courts.” Oneida Indian Nation v. Cnty. of Oneida, 414 U.S. 661, 676–77 (1974) (emphasis 

added); see also Virgin v. Cnty. of San Luis Obispo, 201 F.3d 1141, 1145 (9th Cir. 2000) 

(holding that federal land patents do not confer federal subject matter jurisdiction).  

 
1 See Motion to Dismiss at 11 n.6, ECF No. 10. Because the Court cannot consider any arguments 

prior to ascertaining its jurisdiction, the Court should hold SITC’s motion to dismiss in abeyance until 
resolving this motion. 
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Second, SITC asserts that Mary’s Property might include tidal lands held in trust by the 

United States, and if so, Mary’s state law claims are completely preempted by federal law. 

According to SITC, the Quiet Title Act, 28 U.S.C. § 2409a, would bar such a claim. But this 

purely speculative argument is little more than an inchoate defense based on a potential federal 

question that no court has held effects complete preemption. Removal jurisdiction cannot be 

predicated on the possibility that a court might have jurisdiction if the removing party ultimately 

wins on the merits—jurisdiction must be founded on the allegations set forth in the complaint. 

“The law is clear that a federal question defense cannot support removal jurisdiction, no matter 

how central it is to the resolution of plaintiff’s claims, nor how novel or complex the federal 

question may be.” Jain v. Clarendon America Am. Co., 304 F. Supp. 2d 1263, 1268 (W.D. Wash. 

2004) (citing Rivet, 522 U.S. at 475; Franchise Tax Bd. of Cal. v. Constr. Laborers Vacation, 

463 U.S. 1, 14 (1983)).  

Because there are no questions of federal law on the face of Mary’s properly pleaded 

Amended Complaint, the Court should remand this matter to the Skagit County Superior Court. 

STATEMENT OF FACTS 

A. Mary Carney’s Property 

Mary traces chain of title to her property to an 1885 patent. In 1874, the United States 

approved a survey depicting the Swinomish Reservation’s boundaries, subdivisions, meanders, 

and acreage. Decl. of J. MacLean, ¶ 2, Ex. A. In 1883, the United States resurveyed the 

Swinomish Reservation for the purpose of allotting land. Id., ¶ 3, Ex. B. The 1883 resurvey, 

approved on June 2, 1884 (1884 Survey), depicts allotment assignments and the acreage of each 

allotment including shoreline parcels, using meander lines. Id. On April 1, 1885, the United 

States issued a patent to a Swinomish Indian, Chu-ba-huod (or Clark), for approximately 138.4 

acres of land, pursuant to Article VII of the Treaty of January 22, 1855 (12 Stat. 1927). Id., ¶ 4, 

Ex. C. The patent references certain government lots—specifically, Government Lots 2, 3, 5, 6, 
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7, 8, and 9—which include Kiket Island and the land connecting Kiket Island to Fidalgo Island, 

including Mary’s Property. See id.; Am. Compl. ¶ 1.     

On September 26, 1929, the United States approved the sale of Government Lots 2 and 3 

of Chu-ba-huod’s allotment by his heirs to the Mill and Mine Company of Seattle, subject to:  

A right of way and easement upon and over the south 30 feet of Government Lot 
2, Sec. 21, T. 34 N., R. 2 E., W.M., for the common benefit of the owners of 
Government Lots 2, 3, . . . as a road for ingress and egress to the public road, said 
road to be by the Grantee established by the reservation of the East 30 feet of 
Government Lots 2 and 3 … and to connect with present road at or beyond the 
South extremity of said Government Lot 3, together with the right to construct, 
land and maintain water pipe lines beneath the surface of the ground, and 
telephone and power lines along said right of way easement. 

Am. Compl., Ex. A. Mary’s parents purchased the land, including Government Lot 3, from the 

Mill and Mine Company on April 28, 1931. Am. Compl. ¶ 7. Although Mary’s family sold other 

portions of the land it purchased in 1931, her family held on to a portion of Government Lot 3—

the property located at 15466 Snee Oosh Road—continuously since, with the exception of a brief 

period decades ago. Am. Compl. ¶¶ 1, 7. 

For decades, Mary’s family has used Kiket Island Road—the easement described in 

Exhibit A to the Amended Complaint—to access Mary’s Property. Id. ¶ 10. In 1979, Mary’s 

family built a fence on the northern part of Mary’s Property, parallel to Kiket Island Road. Id. ¶ 

12. For reasons of local topography and to avoid interference with the road, they located the 

fence approximately four to five feet south of the property line, rather than on the road edge. Id. 

The fence was not installed to demarcate the property line, but for other purposes. Id.  

 Every survey the United States has ever prepared of the area in and around Mary’s 

Property shows essentially the same shoreline. In addition to the 1874 and 1884 surveys, the 

United States prepared resurveys in 1917 (approved in 1919) and 2010 (approved in 2011). See 

MacLean Decl. ¶¶ 5, 6, Exs. D, E. Like the 1874 and 1884 surveys, the 1919 Survey depicts 

Kiket Island as connected to Fidalgo Island at mean high tide. The United States’ 2011 resurvey 

of the mean high tide line of the area in and around Kiket Island is consistent with the prior 
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surveys and also shows Kiket Island as connected to Fidalgo Island at mean high tide. Id. Ex. E. 

Mary has no knowledge or family history of any fill being placed on Mary’s Property at any 

time, and Mary has never placed fill on the land. Am. Compl. ¶¶ 7, 24. 

B. The Kukutali Preserve 

On June 16, 2010, the State and SITC jointly acquired several parcels of land, as tenants 

in common, to create a public park known as the Kukutali Preserve. Id. ¶ 9; see also Am. 

Compl., Ex. E. Among the parcels they acquired is a portion of Government Lot 2, the property 

located immediately north of Mary’s Property and burdened by the easement described above. 

Id. ¶ 10; see also id. Ex. E at 33 (listing Government Lot 2, “TOGETHER WITH a non-

exclusive easement . . . over the South 60 feet of Government Lot 2…”). SITC and the State 

jointly manage the Kukutali Preserve; the United States has no involvement in the Preserve’s 

management. Id. ¶ 15; see also id., Ex. E. In 2014, the United States acquired SITC’s one-half 

undivided fee interest in the Preserve in trust at SITC’s request; SITC retains the beneficial 

interest. Id. ¶ 3.   

After a period of study, the Preserve embarked on a beach restoration project (Project) in 

2018, ostensibly to return a specific area of the Preserve to its native condition by removing 

about 800 cubic yards of material from Kiket Island Road at a location west of Mary’s Property. 

Id. ¶¶ 16, 17. The Project was intended in part to allow periodic tidal flooding over a portion of 

Kiket Island Road near Kiket Island. Id. ¶ 16. Without study or permit, the Preserve regraded 

additional areas of Kiket Island Road, removing material far to the east of the specific 

“restoration” area. Id. ¶ 17. In the process, the Preserve trespassed onto the strip of Mary’s 

Property that lies between her fence and Kiket Island Road, removing the natural rise and several 

property markers in the process and damaging her fence. Id. ¶¶ 17, 18. It is reasonable to infer 

that the Preserve’s express intent in removing the material on Mary’s Property was to cause high 

tide waters to inundate Mary’s Property, which is exactly what has happened. Id. ¶ 17. Since 
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completion of the Project, Mary’s Property now suffers increased flooding, where before 

flooding only occurred during the most significant storm events. Id. ¶ 19.  

C. The State Court Action 

After more than two years of trying to get the Preserve to remedy the damage it caused to 

her property, Mary determined that legal action was necessary to vindicate her rights. Mary filed 

suit in Skagit County Superior Court on February 25, 2021. On March 17, 2021, Mary amended 

her complaint to accurately reflect that SITC had transferred its undivided half interest in the 

Preserve to the United States in 2014 and to eliminate the cause of action to quiet title to the 

easement that benefits Mary’s Property and burdens the Preserve’s property. Mary retained the 

cause of action seeking to prevent the Preserve from interfering with Mary’s easement rights. 

Am. Compl. ¶¶ 36–40. Thus, the Amended Complaint seeks to quiet title to Mary’s Property 

only, to remedy past trespass, and to prevent future interference.  

D. The Notice of Removal 

SITC, with the State’s consent, filed a Notice of Removal with the Court on March 26, 

2021, nine days after Mary filed the Amended Complaint. Notice of Removal, ECF No. 1. The 

Notice of Removal predicates federal question jurisdiction primarily on the following assertions: 

(1) Mary cannot quiet title to Mary’s Property because it might contain tidelands, which the 

United States holds in trust, id. at 4–5; and (2) Mary is seeking to quiet title to a portion of 

SITC’s undivided half interest in Preserve property, which the United States holds in trust, see 

id. at 4, 6, 8. No declaration was filed with or in support of the Notice of Removal. See id. 

STANDARD OF REVIEW  

 Removal jurisdiction is disfavored. There is “‘a strong presumption against removal.’” 

Abrego v. Dow Chem. Co., 443 F.3d 676, 685 (9th Cir. 2006) (quoting Gaus v. Miles, Inc., 980 

F.2d 564, 566 (9th Cir. 1992)). Consistent with that presumption, federal courts “strictly construe 

a removal statute against removal jurisdiction.” Or. Bureau of Labor & Indus. ex rel Richardson 

v. U.S. West Communs., Inc., 288 F.3d 414, 417 (9th Cir. 2002).  
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The removing defendant has the burden of showing that removal was procedurally and 

substantively proper. Tacey Goss P.S. v. Barnhart, No. C13-800MJP, 2013 WL 4761024, at *2 

(W.D. Wash. Sept. 4, 2013) (citations omitted). In evaluating a motion to remand, “[t]he Court 

resolves all ambiguity in favor of remand to state court and federal jurisdiction must be rejected 

if there is any doubt as to the right of removal in the first place.” Id., at *2 (citing Libhart v. 

Santa Monica Dairy Co., 592 F.2d 1062, 1064 (9th Cir. 1979)) (emphasis added). Further, 

where, as here, a removing defendant bases removal on complete preemption, “[t]he Court may 

only consider the factual allegations in [the] complaint and the information included in 

Defendants’ notice of removal to inform its analysis.” Touch Networks, Inc. v. Gogi Design, 

LLC, No. C07-1686MJP, 2007 WL 9775634, *2 (W.D. Wash. Dec. 20, 2007) (citing 

Chesler/Perlmutter Prods., Inc. v. Fireworks Entertainment Inc., 177 F. Supp. 2d 1050, 1058 

(C.D. Cal. 2001)). Thus, the Court should not consider the additional evidentiary material SITC 

submitted with its pending motion to dismiss.2 

ARGUMENT 

There is no question that Mary asserts claims arising under state law only in her 

Amended Complaint. The causes of action—e.g., trespass, negligence, nuisance, and quiet title—

are quintessential state law claims. Federal law is not a necessary element of any of the claims. 

Because federal jurisdiction does not exist unless “a federal question is presented on the face of 

the plaintiff’s properly pleaded complaint,” Caterpillar, 482 U.S. at 392, SITC is effectively 

claiming that the Amended Complaint is not properly pleaded. That is not so. 

Every federal claim SITC raises is made in defense of Mary’s state law claims, which is 

plainly insufficient to support federal jurisdiction. “[S]ince 1887 it has been settled law that a 

case may not be removed to federal court on the basis of a federal defense, including the defense 

 
2 With its motion to dismiss, SITC has submitted a declaration of a tribal employee purporting to 

opine about the existence of tidelands in unspecified locations. Declaration of Karen Mitchell, ECF No. 
11. Mary’s response to the motion to dismiss will explain why that declaration is neither relevant nor 
helpful.   
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of preemption, even if the defense is anticipated in the plaintiff’s complaint, and even if both 

parties admit that the defense is the only question truly at issue in the case.” Franchise Tax Bd. of 

Cal., 463 U.S. at 13–14. That is true “no matter how central it is to the resolution of plaintiff’s 

claims, nor how novel or complex the federal question may be.” Jain, 304 F.Supp.2d at 1268 

(citing Rivet, 522 U.S. at 475; Franchise Tax Bd. of Cal., 463 U.S. at 14). The Court should 

reject SITC’s arguments.     

A. Mary’s state law trespass and quiet title claims relate only to land Mary 
owns in fee. 

SITC contends that “the fundamental issue in this case is a title dispute between Plaintiff 

and the United States and Tribe.” Notice of Removal at 4. According to SITC, Mary “seeks to 

have the court declare she owns rights in tidelands and uplands that are owned by the United 

States in trust for the Tribe.” Id. at 5. This is simply not true.  

Mary seeks to quiet title to property the United States granted her predecessors in interest 

via federal patent well over a century ago and that her family has owned since 1931. Am. Compl. 

¶¶ 1, 7, 60. At no point during the last 90 years has the United States ever disputed the Carney 

family’s ownership of any portion of Mary’s Property. Nor could it; once a patent issues, the 

United States has no power to interfere with the rights of patentees. United States v. Reimann, 

504 F.2d 135, 138–39 (10th Cir. 1974) (listing authorities). In fact, the only reason that there is 

any title dispute in this action is because the Preserve indisputably excavated a strip of land that 

is part of Mary’s recorded property. But rather than repair it, SITC decided to threaten Mary’s 

title and access, hoping to cow her out of pursuing her rights. Now it also wants to control the 

forum, but nothing set forth in its Notice of Removal establishes jurisdiction in this Court. There 

is no property dispute between Mary and the United States, and SITC’s attack on Mary’s patent 

does not create one.  

1. SITC resorts to mischaracterizing Mary’s Amended Complaint in its effort to 

establish jurisdiction, but a disciplined reading of Mary’s pleading proves otherwise. SITC 
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contends, for example, that Mary is asserting that she “owns the southern portion of the old 

roadway (despite the fact that the entire roadway was north of a boundary fence between the 

properties that was built in 1979) and that by removing the road, the Project trespassed upon her 

land.” Notice of Removal at 3–4 (citing Am. Compl. ¶¶ 17, 30–31). But Mary made no such 

allegation. As set forth in her Amended Complaint, Mary owns the four to five-foot strip of land 

immediately north of her fence line, consistent with the legal description of her property and the 

federal patent granting it. Am. Compl. ¶¶ 12, 13, 14. She also alleges that her family erected that 

fence south of the property line, not to demarcate the boundary, but for other purposes. Id. ¶ 12. 

It is not difficult to imagine why a homeowner might elect to set a fence a few feet away from 

the edge of a road, rather than on the edge—for instance, to avoid the fence being damaged by 

passing vehicles. SITC tries to flip Mary’s claims into a challenge to SITC’s property by treating 

its defense of adverse possession as already resolved in SITC’s favor, but that is not what Mary 

has alleged, and it is not consistent with recorded property records.  

2. SITC then asserts that Mary is impermissibly seeking a prescriptive easement in 

the Preserve, which the United States owns SITC’s undivided half interest in trust. Notice of 

Removal at 7. That argument fails for the simple reason that the Amended Complaint makes no 

such claim. While the initial complaint did include an action to quiet title in Mary’s easement, 

Mary eliminated that cause of action in the Amended Complaint after recognizing that the 

complicated ownership of the Preserve raised unusually difficult legal questions no court has 

addressed and could easily be avoided. Accordingly, Mary seeks only to prevent the Preserve 

from interfering with her easement—a claim that requires no resort to federal law because it does 

not concern title. Am. Compl., Prayer for Relief ¶ A.  

“As the master of the complaint, a plaintiff may defeat removal by choosing not to plead 

independent federal claims.” ARCO Env’t Remediation, L.L.C. v. Dep’t of Health and Env’t 

Quality of Mont., 213 F.3d 1108, 1114 (9th Cir. 2000) (citing Caterpillar, 482 U.S. at 399; 

Karambelas v. Hughes Aircraft Co., 992 F.2d 971, 975 (9th Cir. 1993)). By timely amending her 
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complaint, Mary eliminated the possibility of a federal question—SITC’s objection that Mary 

sought a prescriptive easement is ultimately only a defensive argument insufficient to support 

federal jurisdiction. A discarded claim cannot serve as the basis for federal question jurisdiction. 

See Pullman Co. v. Jenkins, 305 U.S. 534, 537–38 (1939) (removal jurisdiction is evaluated on 

the operative complaint at the time of removal).   

To the extent that SITC raises tribal sovereign immunity in response to Mary’s cause of 

action to prevent interference with her access, that too is a defense. Moreover, it underscores that 

Mary’s claim is a state law claim. Even if SITC were dismissed from this action, the State cannot 

make any similar claim of immunity because it has explicitly waived its immunity from suit. 

Thus, Mary need only establish that the recorded easement burdening Preserve property benefits 

Mary’s property—a basic state law question—for the Court to order the State not to interfere 

with Mary’s easement. And because the State is also the co-manager of the Preserve, the State 

would be obligated to ensure that it manages the Preserve in a manner that respects Mary’s 

rights. See Am. Compl., Ex. E. Thus, not only does Mary’s cause of action to prevent 

interference with her access rights not raise a federal question, it does not even require SITC’s 

involvement in the suit.      

3. SITC also attempts to create federal question jurisdiction by making a series of 

vague assertions that Mary’s property may actually include tidelands, which would be trust lands 

completely preempting Mary’s state law claims. For example, SITC vaguely asserts that 

unspecified “[p]ortions of the road were built upon illegally filled tidelands that continue to be 

owned by the United States in trust for the Tribe, and those portions of the old roadway which 

are not tidelands beneficially owned by the Tribe are uplands owned by State Parks and the 

United States in trust for the Tribe.” Notice of Removal at 4. SITC also suggests that “if areas 

south of the boundary fence experience increased inundation under post-Project conditions, those 

areas are also illegally filled tidelands that continue to be owned by the United States in trust for 

the Tribe.” Id. There is no legal or factual basis for these assertions.  
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Increased inundation does not establish the existence of tidelands; it only confirms that 

the Preserve caused damage to Mary’s Property when it illegally excavated on Mary’s Property. 

As clearly set forth in the Kukutali Preserve documents, tidelands are lands that are continuously 

or intermittently submerged beneath waters subject to the ebb and flow of the tides, and that lie 

between the mean high tide and the line of extreme low water. Am. Compl., Ex. E at 33. Mean 

high tide is determined by the mean of all high tides, including spring and neap tides, over a 

complete tidal cycle of 18.6 years and is ambulatory, changing in location in response to erosion 

and accretion as well as changes in tidal elevations. Id. The periodic flooding the Preserve has 

caused to Mary’s Property does not meet the definition of “tidelands,” let alone establish their 

existence.  Moreover, Mary—whose family has owned the property for more than 80 years—

alleged that she “has never placed, or caused to be placed, artificial fill on the western portion of 

the Carney property, and she is unaware of any other party having done so.” Am. Compl. ¶ 24. 

SITC’s unsubstantiated, purely defensive claim to the contrary, coupled with the accepted 

definition of “tidelands,” does not support federal jurisdiction. That is well demonstrated by the 

fact that if Mary prevails on her claims, SITC’s purported predicate for federal question 

jurisdiction was wrong.      

SITC also insists that “the face of the Amended Complaint recognizes that this case turns 

on Plaintiff’s claim of title over areas where the United States and Tribe assert ownership,” 

Notice of Removal at 7, but that is demonstrably false as well. The United States does not assert 

ownership over any portion of Mary’s patented land; to the contrary, the United States’ 2011 

resurvey clearly shows the mean high tide line demarcating the western boundary of Mary’s 

Property. SITC did not challenge that survey before the United States, and it cannot do so in this 

proceeding. See Cragin v. Powell, 128 U.S. 691, 698–99 (1888) (“[T]he power to make and 

correct surveys of the public lands belongs to the political department of the government . . . 

[and] are unassailable by the courts, except by a direct proceeding.”). Moreover, the 2011 survey 

is not only consistent with the surveys the United States prepared in 1874, 1883 and 1919, it is 
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consistent with Mary’s trespass claims. In fact, to the extent that SITC believes that there are 

tidelands on Mary’s Property or somewhere beneath the road adjacent to Mary’s property, SITC 

has the property dispute with the United States—not Mary.  

SITC cannot predicate federal court jurisdiction on allegations that the Court cannot 

reach until after federal question jurisdiction is established. SITC’s claim is far too slender a reed 

to overcome the Court’s obligation to resolve “all ambiguity in favor of remand to state court.” 

Barnhart, 2013 WL 4761024, at *2 (citation omitted). “[I]f there is any doubt as to the right of 

removal in the first place”—and there is ample doubt here—the Court should remand. Id.        

B. None of the legal authorities to which SITC cites are on point or otherwise 
helpful to SITC’s position. 

 SITC’s reliance on Oneida Nation, 414 U.S. 661, and Robinson v. Michigan 

Consolidated Gas Co., Inc., 918 F.2d 579, 585 (9th Cir. 1990) is misplaced. See Notice of 

Removal at 6–8. SITC contends [at 6] that “that disputes over ownership of Indian lands are 

questions of federal law,” and that “state courts may not adjudicate the ownership or right to 

possession of property or any interest therein belonging to an Indian tribe that is held in trust by 

the United States.” The fact is that no court can adjudicate title to Indian lands because the 

United States has not waived its immunity to permit such challenges. See 28 U.S.C. § 2409(a). 

But it does not require a federal court to conclude that the Quiet Title Act bars such title 

disputes—state courts are fully capable of determining whether a federal statute bars a state law 

claim. Moreover, the accuracy of SITC’s statement is beside the point because Mary is not 

disputing ownership of Indian trust lands. SITC is trying to call into question Mary’s ownership 

of her patented lands by suggesting that they might be trust lands in an attempt to control the 

forum and prevent Mary from vindicating her rights.  

When the posture of this action is carefully considered, it is clear that Oneida Nation and 

Robinson do not support SITC’s position that removal jurisdiction exists. In Oneida, the Tribe 

brought an action to recover from various counties the fair rental values of certain lands ceded in 
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1795 by the Tribe to the State of New York. 414 U.S. at 663–65. The Tribe based its claims on 

the theory that the cession violated federal treaties and the Indian Nonintercourse Act, 1 Stat. 

137, which prohibits the conveyance of Indian lands without the consent of the United States. Id. 

at 664. The Tribe’s claims arose under federal law, with the meaning of the Indian 

Nonintercourse Act a necessary element of the Tribe’s claims. And because the Tribe’s 

“complaint asserted a current right to possession conferred by federal law, wholly independent of 

state law,” the Court concluded that federal jurisdiction was proper. Id. at 666. As the Court 

explained, “[t]he threshold allegation required of such a well-pleaded complaint—the right to 

possession—was plainly enough alleged to be based on federal law . . . [and] therefore, did not 

arise solely in anticipation of a defense.” Id. at 666–67.  

Oneida is distinguishable in nearly every aspect from this action. In Oneida, the Tribe 

brought the action and alleged violations of federal law. Here, Mary is the plaintiff, not SITC, 

and Mary has alleged violations of state law only. Federal law is not a necessary element of her 

tort claims or her quiet title action. To the extent that a court may ultimately have to consider 

questions of federal law, it will do so only because SITC raises a federal question as a defense to 

Mary’s action, which does not support jurisdiction in this Court. See Caterpillar, 482 U.S. at 399 

(“But a defendant cannot, merely by injecting a federal question into an action that asserts what 

is plainly a state-law claim, transform the action into one arising under federal law, thereby 

selecting the forum in which the claim shall be litigated.” (emphasis in original)).     

 Robinson also fails to support SITC’s argument. Robinson involved a bankruptcy 

proceeding that involved neither a tribe nor Indian lands. The court mentioned tribal lands once, 

as an exception to the well-pleaded complaint rule under the doctrine of complete preemption. 

918 F.2d at 585. The court cited Oneida, 414 U.S. 661, for the proposition that there is complete 

preemption “where a state law complaint alleges a present right to possession of Indian tribal 

lands.” Id. But as set forth above, Mary’s state law complaint does not allege a present right to 

possession of Indian lands; it asserts a present right to possession of patented land. SITC’s efforts 
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to recast the allegations in the Amended Complaint cannot convert Mary’s claims into a 

challenge to tribal lands. The complete preemption exceptions are irrelevant. Cf. Touch 

Networks, 2007 WL 9775634, at *2 (recognizing that “[a]pplication of the complete preemption 

doctrine is rare” and that the Supreme Court has acknowledged only three areas of federal law to 

which it applies—the Labor Management Relations Act, the Employee Retirement Income 

Security Act, and the National Bank Act).   

For the same reason, SITC’s reliance on 28 U.S.C. § 1360(b) fails.3 In granting certain 

states limited civil jurisdiction over Indian country, the statute merely clarified that nothing in 

the section shall “confer jurisdiction upon the State to adjudicate, in probate proceedings or 

otherwise, the ownership or right to possession of [property owned by an Indian tribe that is held 

in trust by the United States].” 28 U.S.C. § 1360(b). But Mary is not seeking to adjudicate 

ownership or right of possession to trust property, which is why United States v. Milner, 583 

F.3d 1174 (9th Cir. 2009), has no application. See Notice of Removal at 7. In Milner, the United 

States sued a group of waterfront homeowners for common law trespass and violations of the 

Rivers and Harbors Appropriation Act of 1899 and the Clean Water Act, after the homeowners 

refused to remove their shore defense structures from tidal lands. 583 F.3d at 1181. Contrary to 

SITC’s argument [at 7], the fact pattern in this case is not remotely “closely analogous to the 

facts presented in Milner.” The United States has not asked Mary to remove anything from 

Mary’s Property. It has not claimed that Mary is in trespass, nor filed any action against her in 

federal court. It has never asked Mary or her family to remove structures or fill from Mary’s 

Property. SITC retreats to arguing that Mary seeks to quiet title to a prescriptive easement, which 

she does not. There is no allegation, nor could there be, that Mary is trespassing on any United 

States property.  

 
3 That statute is Public Law 280, the purpose of which was to address “the problem of lawlessness on 
certain Indian reservations, and the absence of adequate tribal institutions for law enforcement.” Bryan v. 
Itasca Cnty., Minn., 426 U.S. 373, 379 (1976). SITC also cited [at 6] 28 U.S.C. § 1441(a), which merely 
authorizes the removal of claims arising under federal law.  
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SITC has not identified any claim in the Amended Complaint where federal law is a 

necessary element. It has also failed to establish that federal law completely preempts any of 

Mary’s state law claims, that any of those claims are necessarily federal in character, or that 

Mary’s right to relief depends on the resolution of a substantial, disputed federal question. See 

Jain, 304 F. Supp. 2d at 1268. Each of the arguments SITC has made—to the extent that they 

accurately characterize the Amended Complaint—arise as a defense to Mary’s state law claims. 

SITC relies heavily on the existence of trust lands, but the fact is that Mary has not challenged 

any trust land in her Amended Complaint. Mary’s claims are state law claims that do not 

implicate tribal lands. That is not sufficient to support removal jurisdiction.   

CONCLUSION 

 Based on the foregoing, Mary respectfully requests that this Court grant this Motion to 

Remand and return this action to state court. 
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