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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
SUSAN FREDERICKS, JOHN FREDERICKS III, 
CASEY FREDERICKS, SHAWN FREDERICKS, 
AND MARY MALEE FREDERICKS, 
 
Plaintiffs, 
 
        v. 
 
UNITED STATES DEPARTMENT OF THE 
INTERIOR AND DAVID L. BERNHARDT, in his 
official capacity as Secretary of the United States 
Department of the Interior;  
 
Defendants. 
 

 
 
 
 
Case No. 1:20-cv-02458-KBJ 
 
 
REPLY IN SUPPORT OF 
MOTION FOR 
PRELIMINARY 
INJUNCTION 

The Department of the Interior does not dispute the rules that control here—that the 

decision of the Interior Board of Indian Appeals (“IBIA”) giving effect to the Oil Lease is lawful 

under the Fort Berthold Mineral Leasing Act (“FBMLA”) only if: (1) the Department “execute[d]” 

the lease on behalf of the Heirs; and (2) the lease was in the “best interest of the Indian owners of 

the Indian land.”  Pub. L. No. 105-188, § 1(a)(2)(A), (a)(3), 112 Stat. 620, 620-21 (1998).  The 

Department fails to provide any persuasive defense of the IBIA’s decision to, instead, give effect 

to a lease that the Department did not “execute,” that deprives the heirs—for whose benefit the 

lease had to be executed—of the lease’s income, and that harms the Indian owners of the estate’s 

mineral wealth in order to benefit a life tenant, in square contravention of the FBMLA.   

On the execution issue, the Department concedes that the FBMLA required the 

Superintendent to execute the Oil Lease for that lease to be legally enforceable, and does not 

dispute that the life tenant, not the Superintendent, executed the lease itself.  Instead, the 

Department stakes its case on the argument that the Superintendent’s signature on a bonus-related 

“Acceptance” form attached to the lease counted as an “execution” of the lease.  But tellingly, the 
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Department does not grapple with the bonus form’s actual language, which—as the Heirs’ opening 

brief showed—makes clear that executing the bonus form is different from executing the lease.  

Instead, the Department defends the IBIA’s decision primarily on the ground that it is routine to 

use the bonus form in that manner.  But even if practice were relevant, the authorities the 

Department cites do not support its position.  And the Department fails even to address the IBIA’s 

misreading of its own precedent, which the Heirs set forth in their opening brief.  See Heirs’ Br. 

11-12.  The Department also urges the Court to find the error here harmless, but this overlooks the 

significant additional protection the Heirs would have received had the Department undertaken the 

analysis required before it could have actually executed the lease, instead of merely approving a 

lease signed by the life tenant.    

As to the “best interests” requirement, the Department agrees that the FBMLA obligated it 

to act in the best interests of the “Indian owners.”  See FBMLA § 1(a)(2)(A)(ii).  But in applying 

that standard, the Department ignores the FBMLA itself.  Asserting that the FBMLA “is silent” as 

to whose best interests the Department must protect, the Department argues that a general probate 

statute—the American Indian Probate Reform Act of 2004 (“AIPRA”), 25 U.S.C. § 2201 et seq.—

is controlling.  But the FBMLA is not silent.  The FBMLA builds on the Fort Berthold Allotment 

Agreement, which provides that the United States will hold the allotted land in trust for Indian 

“heirs.”  Agreement at Fort Berthold art. IV (Dec. 14, 1886), ch. 543 § 23, 26 Stat. 1032, 1033 

(1891) (“Fort Berthold Agreement”).  Implementing that protection, the FBMLA explicitly 

protects the “Indian owners” of “undivided interest[s]” in trust or restricted-status land on the Fort 

Berthold Reservation.  FBMLA § 1(a)(1)(A)-(B) (defining “Indian land” and “Individually owned 

Indian Land”), 1(a)(2)(A)(ii).  Hornbook law establishes that courts must interpret statutes in favor 

of the Indians for whose benefit they were passed, and in harmony with the common law.  Here, 
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Congress enacted the FBMLA—a specific statute governing mineral leasing on a specific 

reservation—to protect the interests of the Indian owners of the minerals, and against the backdrop 

of centuries of law establishing that remaindermen like the Heirs own mineral assets and that life 

tenants do not own such assets and may not deplete those assets to the remaindermen’s detriment.  

Congress relied upon and incorporated that common law into the FBMLA by instructing the 

Department to act in the best interests of the Indian “owners” of mineral assets—the 

remaindermen—and to distribute lease proceeds to such owners.   

Meanwhile, the Department simply ignores how its position renders the FBMLA 

incoherent.  If both life tenants and remaindermen are “owners,” as the Department claims the 

AIPRA dictates, it becomes impossible to answer the question the FBMLA’s leasing rules ask—

whether the owners of a “majority” of the land interests have consented to a lease.  Likewise, it 

becomes impossible for the Department to referee the inevitable clashes between the interests of 

life estate holders and remaindermen.  These problems disappear by reading the FBMLA 

according to its plain text, under which life tenants are not land owners.  Indeed, were there any 

doubt about whether the AIPRA or the FBMLA controls, the AIPRA would resolve that doubt 

with its statements that it does not “supersede, repeal, or modify” statutes (like the FBMLA) 

authorizing transactions “involving fractional interests in trust or restricted land,” 25 U.S.C. 

§ 2218(g), and does not “amend[] or otherwise affect[]” laws (again, like the FBMLA) that 

“pertain[] specifically to ... trust or restricted land” located on the Indian reservation specified in 

the relevant act, id. § 2206(g)(2)(A). 

The Department fares no better on the equitable factors.  In claiming the Heirs have not 

shown irreparable injury, the Department skates over the fact that the Heirs continue to be deprived 

of their property interests in controlling their mineral wealth, and suffer from an ongoing breach 
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of the Department’s trust responsibilities.  Indeed, the monetary losses the Heirs will suffer from 

the Department’s imminent distribution of funds are also irreparable given the significant doubts 

over whether the Heirs will be able to recover later.  Remarkably, the Department points to a 

remedy against the United States in the Court of Federal Claims, even as the Department has 

moved to dismiss the Heirs’ suit there.  The public interest and balance of the equities also favor 

an injunction.  Any minor delay during these proceedings will be of little consequence to the 

Department, and no public interest is served by allowing the Department to flout the FBMLA and 

disburse funds pursuant to an unlawful lease. 

ARGUMENT 

I. The Heirs Are Likely To Succeed On The Merits. 

The Department has no adequate answer to the Heirs’ showing that they are likely to 

succeed on the merits.   

A. The Heirs Are Likely To Succeed On Their Argument That The Oil Lease Was Never 
Properly Executed.  

The Department concedes, as it must, that the Superintendent did not execute the Oil Lease 

itself.  It also concedes that Judy Fredericks, who actually signed the Oil Lease, lacked authority 

to execute it.  And the Department does not dispute that the Department’s signature purporting to 

“approve” Judy’s “execution” of the lease was ineffective—because the Department could not 

lawfully approve an action Judy lacked power to undertake.  Department Br. 15; see Fredericks v. 

Great Plains Reg’l Dir., 67 IBIA 130, 142 n.22, 143 (2020) (Compl. Exh. A) (“Oil Lease 

Decision”).  This leaves only one question:  Did the IBIA err by treating the Superintendent’s 

signature on a bonus-related lease attachment as “executing” the Oil Lease?   

The answer is yes.  Tellingly, the Department does not address what the “Acceptance” form 

actually says.  That form, by its terms, expressly provides only that the Superintendent “accepts 
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the bonus” paid by Kodiak Oil.  Compl. Exh. D.  The form also says that it is “to be attached to 

[the] oil and gas mining lease,” not that it constitutes the lease.  Id.  Meanwhile, when signing the 

form the Superintendent cited to inapt regulations promulgated prior to the FBMLA and partially 

superseded by the FBMLA, rather than to the FBMLA itself.  See Oil Lease Decision, 67 IBIA at 

133, 142-43 (acknowledging that the cited regulations did not correspond to the FBMLA but 

deeming the error harmless); Heirs’ Br. 10-11.   

Rather than grapple with what the Acceptance form says, the Department primarily claims 

that it is common practice to use those forms to execute leases.1  Department Br. 15.  But as it 

turns out, the Department’s sources do not support its position.  The Handbook upon which the 

Department relies does not address how the Superintendent may execute a lease, but rather how 

lessees can obtain consent signatures from land owners prior to BIA approval of a lease.  See 

Bureau of Indian Affairs, Dep’t of the Interior, Fluid Mineral Estate Procedural Handbook 89 

(July 2012) (lessees must “obtain the signatures of all competent adult owners to the Lease” or 

“the Lease will not be approved”).  Moreover, the Handbook’s sample consent form differs from 

the form used here.  Compare id. at 88 (labeled “Consent of Mineral Owner”), with Compl. Exh. 

D.  The Department also cites to the IBIA’s decision—but it simply ignores the Heirs’ showing 

that the IBIA mischaracterized its own precedent.  See Heirs’ Br. 11-12.  This misreading, and the 

Department’s studied lack of response, underscores IBIA’s arbitrariness.  In any event, the 

agency’s claims about its typical practice cannot rewrite the Acceptance form’s plain terms.  Even 

                                                 
1 The Department is wrong to claim that the Heirs do not dispute “that the Superintendent intended 
to execute the lease by signing the Acceptance Form and did so in a way typically used on the Fort 
Berthold Reservation.”  Department Br. 15 (citing 67 IBIA 142).  First of all, the cited page of the 
IBIA decision self-evidently does not address the Heirs’ views as to the Superintendent’s intent 
and, second, the Heirs have consistently disputed the relevance of the Acceptance Form.  See, e.g., 
Exh. A at 10 (Appellants’ brief before the IBIA stating: “[T]he Acceptance Form is not conclusive 
or even persuasive evidence of the BIA’s execution of a lease.”).  
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if the Department did commonly purport to execute leases through such forms, the agency’s 

repetition of the practice would not make it lawful.  See Oglala Sioux Tribe v. U.S. NRC, 896 F.3d 

520, 532 (D.C. Cir. 2018) (agency’s reliance on “its apparent practice” was contrary to law).   

 The Department also cites to Black’s Law Dictionary for the question-begging proposition 

that “execution” is an act that brings a document “into its final, legally enforceable form.”  

Department Br. 15 (quotation marks omitted).  But the whole dispute here is whether a signature 

produced a legally enforceable lease.  Neither Judy Fredericks’ signature on the lease, nor the 

Superintendent’s on the Acceptance form, accomplished that effect.  No amount of saying by the 

Department can make it so.2    

 The Department’s position—that the Superintendent executed the lease by signing the 

“Acceptance” form—is especially implausible in context.  The very same day, the Superintendent 

had the lease itself before him, but did not execute it.  See Compl. Exhs. C, D.  Had the 

Superintendent intended to execute the lease, the Superintendent would have signed in the spaces 

reserved on the lease form for the “execution by each lessor.”  See Compl. Exh. C at 4.  Instead, 

the life tenant’s name appears in that space.  Id.  Even the IBIA concluded that the life tenant—

not the Superintendent—executed the standard form lease and that the Superintendent only 

“approved” it.  Oil Lease Decision, 67 IBIA at 142 n.22, 143.3     

                                                 
2 Of course, bedrock principles of administrative law prevent an agency from defending its action 
on the basis of a post hoc rationalization.  Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 
140 S. Ct. 1891, 1908 (2020).  Instead, the court’s review is “limited to the grounds that the agency 
invoked when it took the action,” and the agency’s action must stand or fall on those grounds.  Id. 
at 1907 (internal quotation marks omitted). 

3 Neither the Department’s supposed “approval” nor its alleged “execution” of the Oil Lease reflect 
any determination that the lease was in the heirs’ best interest.  FBMLA § 1(a)(2), (a)(3).  As 
discussed more fully in the next section, no such determination was possible here.   
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 Last, the Department argues that the Superintendent’s failure to execute the lease was 

harmless.  Not so. The “burden of establishing that the error[] [was] prejudicial … is not ‘... 

particularly onerous.’”  Hermes Consol., LLC v. EPA, 787 F.3d 568, 579 (D.C. Cir. 2015) (quoting 

Jicarilla Apache Nation v. U.S. Dep’t of Interior, 613 F.3d 1112, 1121 (D.C. Cir. 2010)).  Here, 

the Heirs have suffered obvious harm in the form of permanent depletion of their mineral estate, 

which resulted from the Department’s failure to follow the FBMLA’s procedures.  There is a 

significant difference between approving and executing a lease.  Where the Department believes 

its responsibility is merely to approve a lease negotiated at arm’s length and consented to by Indian 

owners, the Department is more likely to defer to the negotiators’ assessments.  See Lewis v. Acting 

Anadarko Area Dir., 33 IBIA 190, 192 (1999) (noting that the Superintendent “apparently found” 

a lease negotiated by Indian owners to be “satisfactory”).  That is what occurred here, where the 

Department deferred to Judy Fredericks’ assessment.  By contrast, when the Department itself 

must execute a lease in the best interest of the Indian owners, the Department bears greater 

responsibilities.  See Gooday v. S. Plains Reg’l Dir., 38 IBIA 166, 169 (2002) (describing steps 

taken prior to granting a lease to fulfill the Department’s “responsibility to … undetermined 

heirs”).  Had the Department realized in 2008 that it bore that heightened responsibility, it could 

not have entered into any lease funneling the proceeds of the land’s mineral wealth to a life tenant 

at the expense of the remaindermen who own all of the undivided interests in the land and whose 

interests the FBMLA protects.  

B. The Heirs Are Likely To Succeed On Their Argument That, If The Department 
Executed The Oil Lease, The Department’s Action Was Not In Accordance With Law 
And Was Arbitrary And Capricious.  

 The Heirs are likely to prevail for another, independent reason.  If the Superintendent had 

executed the Oil Lease, that action would have been unlawful under the FBMLA’s “best interests” 

standard.  The Department concedes that, in entering the lease, the FBMLA required it to act in 
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“the best interest of the Indian owners of the Indian land.”  FBMLA § 1(a)(2)(A)(ii).  But in 

applying that test, the Department declines to look to the FBMLA, on the theory that the FBMLA 

“is silent as to what holders of a property interest can benefit from a lease.”  Department Br. 22.  

Based on that premise, the Department urges that the AIPRA—a later enacted, general probate 

statute—provides the rule of decision, and the FBMLA does not.  See id. at 17-22.  The 

Department’s argument lacks merit. 

1. Under the FBMLA, The Department Was Required To Act In The Best 
Interests Of The Remaindermen Who Are The “Owners” Of The Mineral 
Estate, Not The Life Tenant. 

 The premise on which the Department builds its position is incorrect.  Naturally read in 

light of the Fort Berthold Allotment Agreement and the settled common-law rule that has prevailed 

for centuries, the FBMLA does identify who is an “owner” of mineral interests under the Act: the 

remaindermen.  The Fort Berthold Allotment Agreement obligates the United States to hold the 

allotted lands at Fort Berthold in trust for Indian “heirs”—which remaindermen are, and life 

tenants are not.  Fort Berthold Agreement art. IV.  The FBMLA implements that trust obligation 

by mandating that the Department act in the best interest of the “Indian owners” of undivided 

interests in trust or restricted status lands at Fort Berthold.  FBMLA § 1(a)(1)(A) (defining “Indian 

land”), 1(a)(2)(A)(ii).  And when Congress enacted these provisions, it did so against a uniform 

backdrop of common law, stretching back centuries, holding that life estate holders do not own 

the mineral wealth of the lands on which they temporarily reside and do not have the authority to 

deplete that wealth.  See, e.g., Eide v. Tveter, 143 F. Supp. 665, 671 (D.N.D. 1956) (“[I]t is the 

uniform rule that the life tenant ... is not privileged to take oil and gas.”); State v. Snyder, 212 P. 

758, 763 (Wyo. 1923) (“[C]ourts have been unanimous in holding, or at least substantially so, that 
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a life tenant has no right whatever ... to open up new mines or quarries or oil or gas wells, or lease 

the land for that purpose to others.”); Heirs’ Br. 13, 15-16 (citing additional cases).   

Congress incorporated into the FBMLA the settled understanding that the “owners” of 

mineral wealth are the remaindermen.  Unless Congress indicates otherwise, “statutes ... are to be 

read with a presumption favoring the retention of long-established and familiar [common law] 

principles.”  United States v. Texas, 507 U.S. 529, 534 (1993) (quotation marks omitted); see also 

NLRB v. Amax Coal Co., 453 U.S. 322, 329-30 (1981).  The FBMLA nowhere hints that Congress 

intended to abrogate the common law.  The Department gestures at the FBMLA’s reference to “all 

owners” and to the “interest owned,” Department Br. 19, but neither of these phrases indicates any 

intent to deviate from the common-law rule.  Hence, by directing the Secretary in the FBMLA to 

consider the best interests of “Indian owners” and to distribute lease proceeds to the “owners of 

the Indian land,” Congress incorporated the common law understanding that remaindermen, not 

life estate holders, “own” mineral assets.4  See FBMLA § 1(a)(2)(A), (C).  Congress thereby 

prohibited the Secretary from entering a lease, like the Oil Lease, that directs all of an estate’s 

mineral wealth to a life tenant.5   

 This is especially clear because the Department itself has acknowledged that it owes trust 

responsibilities to remaindermen, and not life tenants.  See Heirs’ Br. 14 (citing rulemakings from 

                                                 
4 Indeed, even the Department’s own Title Status Reports (TSRs) for the allotments at issue 
recognize that the Heirs are “owners” and the life estate holder is not.  In each case where the 
decedent owned 100% of a land tract, the TSR lists the seven heirs to the estate as “Owner[s]” 
with each heir owning 1/7, for a total of 100% of the undivided interests.  Judy Fredericks is listed 
as a mere “Special Interest Holder[].”  A representative TSR is attached as Exhibit B.   

5 The Department mischaracterizes the Heirs’ argument by claiming it concerns whether a life 
estate without regard to waste (or a life estate, for that matter) can ever be owned.  See Department 
Br. 18-19.  As explained in the Heirs’ opening brief, the question is not whether a life estate holder 
can ever be considered an owner for any purpose, but what Congress intended the term “owner” 
to mean under the FBMLA.  Heirs’ Br. 17 n.10.   
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2012 and 2015).  Faced with that reality, the Department contends that the scope of its general 

trust responsibilities is irrelevant in light of the FBMLA.  Department Br. 27.  But the FBMLA’s 

best interest determination is rooted in, and inextricable from, the Department’s ongoing trust 

responsibility to “take the Indians’ best interests into account when making any decision involving 

leases on tribal lands.” Kenai Oil & Gas, Inc. v. Dep’t of the Interior of the U.S., 671 F.2d 383, 

387 (10th Cir. 1982).  Thus, it is highly relevant that the Department twice correctly concluded, in 

2012 and 2015, that it did not owe trust responsibilities to life tenants, but rather to remaindermen.  

See, e.g., Rights-of-Way on Indian Land, 80 Fed. Reg. 72,492, 72,492, 72,498 (Nov. 19, 2015) 

(interpreting 25 U.S.C. §§ 323-328).   

 None of the Department’s citations suggests otherwise.  United States v. Jicarilla Apache 

Nation concerned when the United States bears the type of fiduciary duty necessary to establish a 

cause of action triggering the Tucker Act’s waiver of sovereign immunity.  564 U.S. 162, 166, 173 

(2011); see also United States v. Navajo Nation, 537 U.S. 488, 506 (2003) (narrowly construing 

the Tucker Act’s waiver of immunity).6  Shoshone Bannock Tribes v. Reno, 56 F.3d 1476, 1480 

(D.C. Cir. 1995), and Gros Ventre Tribe v. United States, 469 F.3d 801, 809, 812 (9th Cir. 2006), 

each addressed Tribes’ rights outside of reservations.  Not one of these cases indicates that the 

United States can shirk its trust responsibilities when, as here, the United States makes leasing 

decisions on tribal lands—particularly not where, as here, the applicable allotment agreement 

explicitly provides that the United States will hold the allotted land “in trust” for Indian “heirs.”  

Fort Berthold Agreement art. IV; see also, e.g., Estate of Saupitty, 6 IBIA 140, 143 (1977) (noting 

                                                 
6 Although establishing a fiduciary duty is not necessary here, the United States does bear a 
fiduciary duty in connection with Indian mineral leasing statutes.  See Cheyenne-Arapaho Tribes 
of Okla. v. United States, 966 F.2d 583, 589-91 (10th Cir. 1992); Pls.’ Response to Mot. to Dismiss 
at 17, Fredericks v. United States,  No. 14-cv-00296 (Fed. Cl. Sept. 22, 2014), ECF No. 15. 
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“Secretary’s trust responsibility to Indian heirs of allotted land”).7  The Department’s 2012 and 

2015 pronouncements thus confirm what the common law demonstrates: the FBMLA requires the 

Department to act in the best interests of the remaindermen.   

 It also speaks volumes that the Department largely ignores the Heirs’ showing that reading 

“owner” in the FBMLA to include life tenants—as the Department suggests—would render the 

FBMLA incoherent in two respects.  See Heirs’ Br. 16-17.  First, before approving a lease the 

Secretary must determine if “the owners of a majority of the undivided interest in the Indian land 

... consent.”  FBMLA § 1(a)(2)(A)(i).  This instruction is simple to follow if “owners” refers to a 

group of individuals—like the Heirs—whose interests in the land add up to one hundred percent.8  

But if life tenants are treated as “owners,” there is no sensible way to aggregate interests and 

determine whether the owners of the “majority” interest have consented.9  The Department fails 

even to acknowledge this structural problem its reading creates, much less offer any response.  See 

Department Br. 21-22.   

                                                 
7 The Department suggests that a surviving spouse who becomes a life tenant is an “heir” under 
AIPRA.  See Department Br. 25-27.  But in fact, AIPRA’s operative definition of “eligible heirs”—
which governs the descent and distribution of trust or restricted property—excludes surviving 
spouses.  See 25 U.S.C. §§ 2201(9), 2206.  In any event, the Department provides no reason to 
believe that the Fort Berthold Allotment Agreement—whose reference to “heirs” controls—would 
have included surviving spouses who become life tenants as “heirs” of mineral interests, 
contravening hundreds of years of law. 

8 As noted, the Department’s own TSRs list the seven heirs to the estate as “Owner[s],” with the 
heirs’ portions of the estate totaling 100% of the undivided interests.  See supra note 4; Exh. B at 
2.   

9  According to the IBIA, the “AIPRA is silent on whether a life tenant may lease the land that is 
subject to the life estate without the consent of the remaindermen.”  Enemy Hunter v. Acting Rocky 
Mountain Reg’l Dir., 51 IBIA 322, 327 (2010).  But as the Heirs have shown, the AIPRA 
specifically preserved the existing rights of owners under the FBMLA, including their consent 
rights.  See 25 U.S.C. §§ 2206(g)(2), 2218(g). 
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Second, if life tenants are “owners” under the FBMLA, such that the Department must 

weigh their “best interests,” then the best-interests standard becomes unworkable in nearly every 

case.  The Department woefully understates this issue by suggesting that the interests of the 

remaindermen and life tenant will be only “potentially in conflict.”  Id. at 21.  Any time finite 

mineral resources are at issue—including any time a mineral lease is considered under the 

FBMLA—these parties’ interests will be diametrically opposed.  Oil is a quintessentially depleting 

resource.  A barrel of oil can either be removed from the land for the benefit of the life tenant or 

the remaindermen, but not both.  The Department offers no plausible explanation as to why 

Congress would have intended to place the Secretary in such a Catch-22.  The simple answer is 

that Congress had no such intent.   

2. The Department Errs By Relying On The AIPRA. 

Given that the FBMLA does speak to the class of individuals whose best interests it is 

designed to protect, the Department’s reliance on the AIPRA to override the FBMLA’s “best 

interests” standard lacks merit. 

The AIPRA cannot supersede the FBMLA’s best interest determination, for two 

independent reasons.  First, the AIPRA itself states that “[n]othing in this chapter shall be 

construed to supersede, repeal, or modify any general or specific statute authorizing the grant or 

approval of any type of land use transaction involving fractional interests in trust or restricted 

land.”  25 U.S.C. § 2218(g) (emphasis added).  The FBMLA is such a “general or specific statute,” 

and hence remains unmodified by the AIPRA.  The AIPRA also says—in the very same section 

on which the Department relies as creating a “life estate without regard to waste,” see id. 

§ 2206(a)(2)(A)—that it does not “amend[] or otherwise affect[]” any Federal law that “pertains 

specifically to ... trust or restricted land” located on Indian reservations “that are expressly 
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identified in such law.”  Id. § 2206(g)(2)(A).  Again, the FBMLA is just such a law.  Second, the 

Department’s reading violates the core tenet of statutory construction that “a statute dealing with 

a narrow, precise, and specific subject is not submerged by a later enacted statute covering a more 

generalized spectrum.”  Radzanower v. Touche Ross & Co., 426 U.S. 148, 153 (1976) (internal 

quotation marks omitted).  As the Department acknowledges, the FBMLA is “a narrow two-page 

statute” that concerns “procedures for leasing on the [Fort Berthold] Reservation,” whereas the 

AIPRA is by contrast a “uniform Federal probate code” regarding “general probate law.”  

Department Br. 2, 4 (internal quotation marks omitted).   

The Department attempts to recast the AIPRA as the more specific of the two statutes 

because it concerns Indian probate.  Id. at 22.  But this case is not about a probate decision.  It is 

about a mineral leasing decision at Fort Berthold—which is the specific thing that the FBMLA is 

about.  Only the FBMLA reflects Congress’s considered judgment regarding the procedures to be 

followed, and the interests to be weighed, when the Department executes leases on behalf of 

Indians at the Fort Berthold Reservation.  The AIPRA, by contrast, was designed for the distinct 

purpose of slowing the fractionalization of interests in trust and restricted land.  See Pub. L. No. 

108-374, 118 Stat. 1773, 1773-74 (Congressional findings addressing fractionalization and not 

mineral leasing); Department Br. 4 (noting that AIPRA aimed to reduce fractionalization).  Thus, 

the AIPRA can be read to override the FBMLA only if doing so is “absolutely necessary” to give 

the AIPRA “any meaning at all.”  Radzanower, 426 U.S. at 153 (quotation marks omitted).  There 

is no such necessity here.  The AIPRA can continue to apply as appropriate in other contexts 

without being read to override the FBMLA’s specifically tailored mineral leasing procedures. 

The Department’s reliance on 25 C.F.R. § 212.21(c) fails for similar reasons.  See 

Department Br. 20.  That regulation’s general statement that a life tenant can be an “owner” says 
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nothing whatsoever about the specific meaning of the term “owner” within the FBMLA, nor does 

it address the specific circumstances in which treating a life tenant as an “owner” could be 

appropriate.  Furthermore, no regulation can be read to override the clear meaning of a governing 

statute.  Supra at 8-12; see Pyramid Lake Paiute Tribe of Indians v. Morton, 354 F. Supp. 252, 

257 (D.D.C. 1972) (finding a regulation to be “doubly defective and irrational because it fail[ed] 

to demonstrate an adequate recognition of [the Secretary’s] fiduciary duty”), supplemented, 360 

F. Supp. 669 (D.D.C. 1973), rev’d on other grounds, 499 F.2d 1095 (D.C. Cir. 1974).     

 The Department also implies that the AIPRA’s rule itself reflects the common law.  AIPRA 

creates a category of life tenants “without regard to waste,” and the Department cites sources 

saying that the common law’s bar on life tenants “extract[ing] minerals” is subject to an 

“exception” in instances where the “controlling instrument” provides otherwise.  Department Br. 

17-18; see 1 Eugene O. Kuntz et al., Law of Oil and Gas § 8.1.  But here, the “controlling 

instrument” is the FBMLA.  And reading generally applicable provisions of the AIPRA to depart 

from the FBMLA’s specific rule would effect exactly the result that AIPRA §§ 2206(g)(2), 2218(g) 

and established canons of construction forbid—reading AIPRA to “modify” the FBMLA’s 

protection for the remaindermen.10  The AIPRA’s definition of a life estate “without regard to 

waste” thus cannot change the FBMLA’s definition of an “owner” of land or mineral assets. 

 Understanding the Department’s position is less than compelling, the Government pleads 

for deference to its interpretation of the FBMLA under Chevron U.S.A. Inc. v. Natural Resources 

                                                 
10 The Department is wrong to contend that the Indian mineral owners were “unknown” when the 
Department allegedly executed the lease.  Department Br. 16.  While the heirs to the Fredericks 
estate had not yet been formally determined in probate, the basic division of ownership was 
obvious by 2008.  See Declaration of John Fredericks III (“Fredericks III Decl.”) ¶¶ 4-5.   
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Defense Council, Inc., 467 U.S. 837 (1984).  See Department Br. 23-25.  That deference, however, 

is unwarranted for four independent reasons.   

 First, Chevron deference applies only if ambiguity remains after traditional tools of 

statutory construction are fully exhausted.  See City of Arlington v. FCC, 569 U.S. 290, 296 (2013); 

cf. Kisor v. Wilkie, 139 S. Ct. 2400, 2415 (2019) (deference due “only when th[e] legal toolkit is 

empty and the interpretive question still has no single right answer”).  Here, as explained above, 

the application of normal tools of construction leaves no ambiguity for the Department to resolve.   

Second, agencies are never entitled to deference unless they have acknowledged and 

analyzed an ambiguity; no deference is due if they instead have rested their decision on the 

mistaken view that the statute compelled the result they reached.   See Cajun Elec. Power Coop., 

Inc. v. FERC, 924 F.2d 1132, 1136 (D.C. Cir. 1991) (remand is appropriate “if an agency 

erroneously contends that Congress’ intent has been clearly expressed and has rested on that 

ground”).  The Department claims that the IBIA never said the term “owner” in the FBMLA “was 

entirely unambiguous” and that the IBIA chose the “best interpretation” of that term.  Department 

Br. 24-25.  But this mistakenly treats the IBIA’s discussion (and rejection) of the Heirs’ arguments 

as to the meaning of “owner” as an acknowledgement by the IBIA that the statute could embrace 

different meanings of the term.   The IBIA acknowledged no such ambiguity.  It said that its Oil 

Lease Decision resulted from “the plain language of the FBMLA and AIPRA” and claimed to 

assign to the term “owner” its “ordinary meaning.”  Oil Lease Decision, 67 IBIA at 145, 146; see 

also id. at 146 (stating that “owners” is “a commonly understood term” (quotation marks omitted)).  

Even in its response, the Department concedes that it has argued “that the term ‘owner’ is not 

ambiguous.”  Department Br. 24.  The agency cannot now claim deference to a supposed 

interpretation of an ambiguity the agency has steadfastly refused to acknowledge.   
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Third, the Department receives no deference where, as here, it interprets subject matter 

outside its expertise.  See Matthews v. Barr, 927 F.3d 606, 616 n.8 (2d Cir. 2019), cert. denied, __ 

S. Ct. __, No. 19-1022, 2020 WL 3492659 (U.S. June 29, 2020); see also Kisor, 139 S. Ct. at 2413, 

2417 (Congress assigns rulemaking authority to agencies, in part, because of agencies’ “unique 

expertise” and deference to an agency’s regulatory interpretation is appropriate only if the 

interpretation “implicate[s] its substantive expertise”).  As noted in the Heirs’ opening brief, the 

IBIA relied on the common law to define the term “owner” for purposes of the FBMLA, and the 

IBIA has no special expertise in common-law interpretation of this sort.  The Department responds 

that the IBIA’s decision did not rest on the common law, but rather on the AIPRA and regulations.  

Department Br. 25.  To the contrary, the IBIA’s interpretation of the word “owner” in the Oil Lease 

Decision by its own terms rests on common law principles.  See Oil Lease Decision, 67 IBIA at 

146 (referring to the “ordinary meaning of the term,” citing to Black’s Law Dictionary, and relying 

on a prior decision “[a]pplying general principles of property law”).   

Fourth, “the Indian canon of construction,” where it applies, “trumps Chevron deference.”  

Sault Ste. Marie Tribe of Chippewa Indians v. Bernhardt, 442 F. Supp. 3d 53, 73 (D.D.C. 2020) 

(citing Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1445 & n.8 (D.C. Cir. 1988), cert 

denied, 488 U.S. 1010 (1989)), appeal docketed, No. 20-5125 (D.C. Cir. May 8, 2020).  Even if 

the term “owner” as used in the FBMLA were ambiguous (and it is not), the Heirs’ interpretation 

is certainly reasonable.  The statute “must be construed” in accord with this reasonable 

interpretation by the Indians for whose benefit it was passed.  Muscogee (Creek) Nation v. Hodel, 

851 F.2d 1439, 1445 & n.8 (D.C. Cir. 1988), cert denied, 488 U.S. 1010 (1989).  This “departure 

from the Chevron norm” is justified because the Indian canon arises “from principles of equitable 

obligations and normative rules of behavior, applicable to the trust relationship between the United 
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States and the Native American people.”  Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 2001) 

(internal quotation marks omitted); see Oneida Cnty v. Oneida Indian Nation of N.Y., 470 U.S. 

226, 247 (1985) (the “canons of construction applicable in Indian law are rooted in the unique trust 

relationship between the United States and the Indians”).  As the Department has acknowledged, 

its trust responsibility is owed to the remaindermen, and not to life tenants.  Supra at 9-10.  Here, 

to the extent the FBMLA is ambiguous, it can and must be read to protect the best interests of the 

remaindermen—the Indian Heirs the FBMLA is designed to benefit.11   

For each of these independent reasons, no deference is due. 

II. The Heirs Satisfy the Remaining Requirements for a Preliminary Injunction. 

The Heirs also satisfy the remaining requirements for a preliminary injunction. 

A. The Heirs Face Irreparable Harm.  

 The Heirs have amply demonstrated that they face certain, severe harms that warrant 

preliminary relief.  The Department has deprived the Heirs entirely of the ability to control their 

mineral assets, and every day the Heirs witness the further dissipation of those assets.  Fredericks 

III Decl. ¶¶ 19-20.  The Department fails to grapple with any of the authorities the Heirs cite that 

demonstrate that the irreparable harm requirement is easily met in cases, such as this one, involving 

rights in real property and breach of trust.  See Heirs’ Br. 20-22.  For instance, the leading trust 

law treatise offers “the making of an oil and gas lease [that] would constitute waste as to a 

remainder beneficiary” as an on-point example of circumstances justifying an injunction.  

Remedies of the beneficiary against the trustee, George Gleason Bogert et al., Bogert’s The Law 

of Trusts and Trustees § 861. The Department’s only response is a conclusory statement, without 

                                                 
11 While the life tenant in this case may happen to be an Indian, that is pure coincidence.  The 
Indian canon applies because interpreting the FBMLA to protect Indian heirs ensures that the 
statute itself benefits Indians, whatever the facts of particular cases. 
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citation, that “the loss of income from mineral extraction on real property is a monetary harm.”  

Department Br. 13.  The Court should reject the Department’s unsupported attempt to recast the 

harms here as purely monetary. 

 Moreover, the Heirs’ impending monetary loss here constitutes irreparable harm because 

it is imminent, severe, and potentially unrecoverable.  Over $2.8 million in Oil Lease proceeds 

remains in the Department’s hands.  Fredericks III Decl. ¶ 17.  And there can be no doubt that the 

loss of those funds is imminent.  Indeed, just two months ago, the government rejected the Heirs’ 

request to refrain from distributing any funds from Fredericks, Jr.’s Individual Indian Money 

account until this Court resolved this suit.  Id. ¶ 21.12   

 The Heirs’ losses constitute irreparable injury because, once the Department disburses 

funds to Judy Fredericks, there is a very significant likelihood that those losses will prove 

unrecoverable—and the Department itself acknowledges that potentially unrecoverable economic 

losses qualify as irreparable harm.  Department Br. 13-14; see, e.g., Feinerman v. Bernardi, 558 

F. Supp. 2d 36, 51 (D.D.C. 2008) (a plaintiff had shown sufficient irreparable injury where he 

“[could not] recover damages from the defendant due to the defendant’s sovereign immunity”); 

Clark v. Office of Fed. Hous. Enter. Oversight, 355 F. Supp. 2d 56, 66 (D.D.C. 2004) (finding 

irreparable harm where plaintiff’s losses “w[ould] likely be unrecoverable” under various legal 

theories).  Seeking to avoid this rule’s force, the Department suggests that the Heirs might pursue 

Judy under North Dakota law “for an injury done to the inheritance.”  N.D. Cent. Code Ann. § 47-

                                                 
12 This present likelihood of severe economic harm distinguishes this case from California 
Association of Private Postsecondary Schools v. DeVos, where, among other failings, the 
plaintiffs’ declarations alleged “in conclusory terms and without explanation” that members of an 
association would be affected by a challenged provision but did not say whether the change would 
take effect “in the next weeks or months or at some time years from now.”  344 F. Supp. 3d 158, 
176 (D.D.C. 2018).  By contrast, the Heirs have amply substantiated their impending losses.   
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04-22.  North Dakota courts would lack jurisdiction over this action involving Indian defendants 

on Indian lands.  See, e.g., Gustafson v. Estate of Poitra, 800 N.W.2d 842, 848 (N.D. 2011).  And 

even assuming the Heirs could find a forum where North Dakota law would apply, here, the 

Department allegedly executed the Oil Lease, and it has disclaimed that Judy herself had the 

authority to do so.  The modern trend forbids recovery against a life tenant for damages caused to 

the property by another, except in limited circumstances.  See, e.g., Injuries by third persons, 2 

Tiffany Real Property § 643 (3d ed.).   

The Department also avers that the Heirs “may ... seek to recover from the United States 

for alleged breach of trust.”  Department Br. 14.  What the Department does not mention is that it 

is doing everything in its power to prevent the Heirs from recovering from the United States—

including arguing that the United States owes no money-mandating fiduciary duties to the Heirs.  

See United States’ Mot. to Dismiss at 11, 20-21, Fredericks v. United States, No. 14-cv-00296 

(Fed. Cl. Aug. 14, 2015), ECF No. 25.13  The Department cannot, with one side of its mouth, seek 

dismissal of the Heirs’ action in the Court of Federal Claims while, with the other, it resists 

preliminary relief by asserting that the Heirs may have a monetary remedy.14  See Phillips v. United 

States, 77 Fed. Cl. 513, 521 (2007) (“[T]he government should avoid taking a litigating position 

that opens it up to the criticism that it has whipsawed an opponent both because it is unfair … and 

                                                 
13 The Court of Federal Claims has not yet considered the Department’s merits arguments as to the 
Heirs’ FBMLA-related claims. See Order on Mot. to Dismiss at 7-8, Fredericks v. United States, 
No. 14-cv-00296 (Fed. Cl. Feb. 24, 2016), ECF No. 43.  The case has been stayed pending the 
IBIA’s decision, and likely will remain stayed pending this Court’s resolution of this action. 

14 The Department cites Wisconsin Gas Co. v. FERC, 758 F.2d 669 (D.C. Cir. 1985), for the 
proposition that the Heirs’ monetary harms can be recouped through the “ordinary course of 
litigation,” see Department Br. 14 (quotation marks omitted), but this case is nothing like 
Wisconsin Gas.  There, the petitioners sought a stay based on “unsubstantiated and speculative 
allegations” of loss and the court identified “several possible means by which the petitioners could 
recover” the losses should they occur.  758 F.2d at 674-75.   
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because it wastes the resources of the plaintiff, the executive branch and the judiciary.”), 

disapproved of on other grounds by Speed v. United States, 97 Fed. Cl. 58 (2011).  

B. The Balance of Equities and Public Interest Favor an Injunction.  

 As explained in the Heirs’ opening brief, the balance of the equities and public interest 

strongly favor issuance of an injunction.  The Department feigns concern that a delay in 

disbursement would harm Judy Fredericks.  Department Br. 28.  But this dispute has dragged on 

only because the Department has delayed so long in issuing decisions.  The Heirs acted promptly 

to invalidate the Oil Lease as soon as they received it in 2013, Fredericks Decl. ¶¶ 8-9, but the 

Department took seven years to resolve the Heirs’ challenge.  See, e.g., Compl. Exh. E at 1 

(indicating 3.5 year delay in decision by the Regional Director).  The modest additional time 

required to resolve this action will be a tiny fraction of the delay the Department has inflicted. 

 Regardless, the equities do not favor rushing to make a potentially unrecoverable 

distribution of funds to Judy Fredericks.  All agree that Judy attempted to enter into the Oil Lease 

without any authority to do so, see Oil Lease Decision, 67 IBIA at 131, and the Department has 

already disbursed a portion of the Oil Lease proceeds to Judy without notice to the Heirs, 

Fredericks III Decl. ¶ 17.  Furthermore, Judy has benefitted financially from other income derived 

from the land, including income from an unlawful agricultural lease, and any leases that were in 

effect at the decedent’s death.  See Fredericks v. Great Plains Reg’l Dir., 63 IBIA 274, 280 (2016) 

(Compl. Exh. B); Compl. ¶¶ 63-87.  

Finally, the Department would certainly not be harmed by an additional delay of a few 

months in disbursing the contested funds while the Court resolves this action.  In fact, the Regional 

Director previously represented that the Department would wait until the “exhaustion of all 
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administrative and judicial proceedings” before distributing income to Judy Fredericks.  Compl. 

Exh. E at 4.  There is no unfairness in holding the Department to its word. 

 As for the public interest, the Department does not contest that “there is a substantial public 

interest ‘in having governmental agencies abide by the federal laws that govern their existence and 

operations.’”  League of Women Voters of U. S. v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016).  And 

contrary to the Department’s claim, the FBMLA and AIPRA do not favor haste in mineral leasing 

at all costs.  Cf. Department Br. 28-29.  The FBMLA protects the interests of Indian owners—i.e., 

the remaindermen.  Because the Department’s actions contravene the FBMLA, the public interest 

strongly favors an injunction.   

CONCLUSION 

 For the foregoing reasons, and those in the Heirs’ opening brief, the Heirs respectfully 

request that this Court grant a preliminary injunction enjoining the Defendants from taking any 

further steps to effectuate the Oil Lease Decision.  

Respectfully submitted this 16th day of October, 

    /s/ Keith M. Harper     

Keith M. Harper (DC Bar No. 455688) 
Zachary C. Schauf (DC Bar No. 1021638) 
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1099 New York Avenue, NW 
Washington, D.C., 20001-4412 
(202) 639-6000 
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