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REPLY ARGUMENT 

I. Introduction 

The tribal defendants attack Ronald Oertwich, calling him a “known 

troublemaker” and “bootlegger,” introducing inadmissible evidence in 

violation of the Federal Rules of Evidence and Federal Rules of Appellate 

Procedure. Their ad hominem attacks, of course, are beside the point. The 

question before the Court is whether tribal sovereign immunity insulates 

them from the consequences of violating the civil rights of the various 

“troublemakers” and “bootleggers” they do not like, such as Oertwich.  

The tribal defendants are not concerned about the rights of the accused.  

Rather, they believe the ends (banishment) justified the means (illegal 

searches and seizures, false arrest/imprisonment, battery and kidnapping).  

See Osborn v. United States, 385 U.S. 323, 343-44 (1966) (“[I]llegal searches 

and seizures . . . [are] indicative of a philosophy that the ends justify the 

means.”).  In their view, Oertwich got exactly what he deserved.   

Tribal sovereign immunity was never meant to facilitate lawless 

actions by tribal members against a non-Indian on non-Indian lands.  The 

intentional torts are plainly stated.  The question is:  does Oertwich have a 

remedy, or does tribal sovereign immunity from suit insulate vigilantism?  
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The Court should not protect the tribal defendants from the consequences 

of their actions.  Doing so would free them to assault other “known 

troublemakers” having the temerity to enter the City of Togiak.1 

II. The tribal defendants’ introduction of extensive extra-record 
material warrants a full remand to allow the district court to 
consider the relevance, admissibility and probative value of the 
cited materials in the first instance. 

Appellees inject reams of non-record material in their attempt to 

manufacture support for the district court’s decision, which was rendered 

on a motion to dismiss without discovery or a hearing.  The tribal 

defendants’ expansion of the record on appeal rests on the false premise 

 
1 To be sure, alcohol abuse is a serious public health problem in Native 
Alaska communities, and state “dry” laws play an important role in 
reducing alcohol dependence.  But this case is not about the propriety of 
Appellant allegedly bringing in a case of liquor (a misdemeanor offense) or 
whether that conduct could be prosecuted under Alaska law.  This case 
concerns something very different:  whether the Togiak tribal police and 
judges (aided by tribal member volunteers) could lawfully take matters 
into their own hands and commit acts that constitute battery, kidnapping, 
and false imprisonment under state law, claiming legal justification as an 
Alaskan Native tribe.  No such legal grounds exist.  The tribal defendants 
had no lawful right to arrest, forcibly transport, jail and beat-up Appellant, 
a non-Indian, non-member for actions allegedly taken by Appellant on 
non-tribal lands.  Labeling him a “known troublemaker” does not excuse 
the plain illegality of the tribe enforcing its criminal laws against him in 
violation of fundamental limits on tribal authority. 
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that Appellant’s brief “goes far outside the bare allegations of the 

complaint, mostly without citations to the record,” in violation of Rule 

28(a)(6) of the Federal Rules of Appellate Procedure.  Appellees’ Br. 2.  

The Court can review Oertwich’s opening brief to see that Appellees’ 

criticism is not accurate.  With few exceptions each fact is supported by 

a record citation.   

To be sure, the truncated record in the district court presents 

challenges to putting into the real-world context the significant 

constitutional, federal statutory and federal Indian common law issues 

raised in this appeal.  That challenge applies to both sides.  But the 

Appellees’ unilateral injection of extensive extra-record material 

demonstrates why remand is appropriate, as explained in Appellant’s 

motion for a full remand (Dkt 47).  That motion addresses 49 pages of non-

record “tribal court records” that Appellees improperly included in their 

Supplemental Excerpts of Record.  The tribal defendants submitted those 

extra-record materials to rebut the factual allegations in Oertwich’s 

complaint concerning his illegal arrest, conviction, and imprisonment by 

tribal police and courts.  In seeking to use the extra-record material to 

challenge the facts concerning the tribal defendants’ unconstitutional acts, 
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Appellees invite full remand.  An appellate court is no place for admission 

of such new evidence and fact-finding.   

The Appellees’ reliance on extra-record material goes far beyond the 

non-record “tribal court records” identified in Appellant’s motion for 

remand.  Appellees’ brief draws from more than 25 “additional 

authorities” to back-fill the district court record.  Appellees’ Br. xii to xv.  

These authorities include websites and government publications about 

problems with alcohol consumption and regulation in Alaska, including 

rural justice initiatives to address alcohol importation into dry towns 

(Appellees’ Br.  2-6) (arguably relevant non-adjudicative background facts); 

citations to specific cases where the State of Alaska has enforced dry laws 

(Appellees’ Br. 7-8 n.20) (relevant information about state/tribal 

enforcement of alcohol laws). 

The materials also include something very different and pernicious:  

prejudicial information about Appellant’s criminal history that is irrelevant 

to the issue before the Court.  Appellees’ Br. 6 n.13.  Appellees attack 

Ronald Oertwich’s character.  They not only call him a “known 

troublemaker” and “bootlegger” (Appellees’ Br. 6) but recite five prior 

convictions going back to 1997 in Alaska District Court to prove that he 
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is in fact a troublemaker.2  Appellees’ denigration of Oertwich’s character 

seeks resolution of the case not on the law but on improper factors.  It also 

happens to violate Rule 404 of the Federal Rules of Evidence and the long-

standing common law tradition that a party cannot introduce extrinsic 

“bad acts” evidence in a civil or criminal case to prove a person’s 

disreputable character.  See Huddleston v. United States, 485 U.S. 681, 685 

(1988) (“Federal Rule of Evidence 404(b)—which applies in both civil and 

criminal cases—generally prohibits the introduction of evidence of 

extrinsic acts that might adversely reflect on the actor's character, unless 

that evidence bears upon a relevant issue in the case such as motive, 

opportunity, or knowledge”); McKinney v. Rees, 993 F.2d 1378, 1384 (9th 

Cir. 1993) (“The state may not show defendant's prior trouble with the law, 

specific criminal acts, or ill name among his neighbors, even though such 

facts might logically be persuasive that he is by propensity a probable 

 
2 Upon inspection, the listed convictions are for misdemeanors or non-
criminal game/fishing “violations,” such as failing to record catching a 
king salmon, State v. Oertwich, No. 3DI-97-00346CR (Alaska Dist. Ct. July 
22, 1997).  Appellant’s three prior misdemeanor convictions would never 
be admissible for impeachment under Fed. R. Evid. Rule 609 because they 
do not involve dishonesty and two are more than ten years old.  Appellees 
never raised Appellant’s criminal history below and has made no 
application to this Court to have it considered under the applicable rules.   
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perpetrator of the crime.”) (quoting Michelson v. United States, 355 U.S. 469, 

475-76 (1948); United States v. Wells, 877 F.3d 1099, 1122 (9th Cir. 2017) 

(holding that trial court erred in admitting testimony where its only utility 

was “its ability to answer the impermissible question of whether, based on 

his character profile, [the defendant] acted in accordance therewith on the 

[date the crime was committed]”). See also Michelson, 335 U.S. at 476 (“The 

overriding policy of excluding such evidence, despite its admitted 

probative value, is the practical experience that its disallowance tends to 

prevent confusion of issues, unfair surprise and undue prejudice.”). 

Appellant’s criminal history is not relevant to any claim or defense in 

the case, was never presented to the district court because of that, and is 

not relevant to any issue on appeal.  The unadmitted character evidence is 

forbidden victim-bashing that doubles down on Appellees’ violation of 

FRAP 10.  See Sterling v. Harwood, 2016 WL 1436235, BAP No. NC-15-1055-

DTaKu, at *2 n.3 (B.A.P. 9th Cir. Apr. 8, 2016) (denying lawyer’s request to 

“take judicial notice of the prior criminal conviction of his former client . . . 

whom he labels ‘an incarcerated violent felon,’” concluding it was not 

for “an appellate body” to determine admissibility of the evidence under 
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FRE 609(a)(1)(A) and balancing of its probative value and prejudice under 

FRE 403).       

III. Appellant seeks to hold intentional tribal tortfeasors to the same 
standards as non-tribal intentional tortfeasors.  

The tribal defendants seek to re-frame the legal question in this case, 

to make it sound like Appellant is asking the Court to “create novel 

exceptions to the law of sovereign immunity.” (Appellees’ Br. at 18; id. at 

24-25).  Not so.  Appellant seeks to hold these intentional tortfeasors to the 

very same legal standards that federal law enforcement officers are held to, 

who face tort liability in “unconsented suits” for personal injuries when 

those officials commit intentional torts of kidnapping, false imprisonment 

and battery.  This is the law under the Federal Torts Claim Act (FTCA) 

when federal law enforcement officers act within their jurisdiction  (AOB 

28-30), and it holds true under the Alien Torts Claims Act when they 

commit extraterritorial kidnappings.  AOB 38-41. 

The tribal defendants concede as much when pressing their argument 

that Oertwich had an opportunity to sue them under the FTCA but chose 

not to and therefore waived that remedy.  Appellees’ Br. at 13, 16, 18, 27.  

In persisting to make this waiver argument on appeal, the tribal defendants 
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aggressively embrace the FTCA’s provisions.  They argue that the  

Self-Determination Act and federal funding in the form of “638” contracts 

to support the Togiak tribal police and court system render the tribal 

defendants BIA employees for purposes of the FTCA’s coverage.  

Appellees’ Br. 32-36, 4-5.  But in making that argument, the tribal 

defendants necessarily accept the premise that the Togiak police officers 

should be treated the same as federal law enforcement officers—the exact 

parity argument Appellant advocates.  To be sure, the tribal defendants do 

not actually say the Togiak tribal police officer’s actions constitute 

intentional torts and therefore are subject to suit under the FTCA.  Rather, 

they argue that Oertwich failed to proceed under the FTCA, failed to 

exhaust his administrative remedies under the FTCA, and is now time 

barred from doing so.  Appellees’  Br. 32-36.3  But the point here is that 

 
3 The tribal defendants do not cite or discuss the pertinent FTCA case 
law concerning intentional torts committed by tribal police officers, 
addressed in Appellant’s opening brief.  AOB 29-30 n.17.  That authority 
limits FTCA’s intentional tort liability to tribal police who are SLEC-
certified by the BIA and engaged in federal law enforcement activity when 
the intentional tort is committed.  See Boney v. Valline, 597 F. Supp. 2d 1167, 
1178-81 (D. Nev. 2009) (surveying case law including Fifth, Eighth and 
Tenth Circuit decisions).  These cases uniformly reject the argument 
advanced by Appellees that Oertwich could have sued the tribal 
defendants based on “the existence of a 638 contract with the BIA.”  Id. at 
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the tribal defendants expressly argue that the Togiak tribal police officers 

should be treated the same as federal law enforcement officers under the 

FTCA—that is, any victim of intentional tribal police misconduct should 

have a remedy without regard to whether, as luck would have it, the 

police are BIA-certified or performing federal law enforcement functions 

when committing the intentional torts.  Appellant’s Br. 28-31; Appellees’ 

Br. 32-36. 

By affirmatively arguing that their tribal police should be treated the 

same as federal law enforcement officers because of the Self-Determination 

 

1177-1181.  Accord Hebert v. U.S., 438 F.3d 483, 487 (5th Cir. 2006) (holding 
tribal officers could not be sued under FTCA where the officers did not 
have any special commission from BIA and were not enforcing federal law 
when they allegedly assaulted plaintiff during arrest); Locke v. United 
States, 215 F.Supp.2d 1033, 1037-39 (D.S.D. 2002) (concluding that despite 
federal funding to tribe under 638 contract, the tribal officer was not a 
"federal law enforcement officer" for purposes of the FTCA), aff'd, Locke v. 
United States, 63 Fed.Appx. 971 (8th Cir. 2003) (unpublished, per curiam 
opinion); see also Dry v. United States, 235 F.3d 1249 (10th Cir. 2000) (holding 
Bivens-type claim and related FTCA claim against tribal police applies only 
to actions of tribal officers who are performing federal law enforcement 
duties). This Court observed in Cabazon Band of Mission Indians v. 
Smith, 388 F.3d 691, 695-96 (9th Cir. 2004) that tribal police officers who 
have received SLECs from the BIA pursuant to a Deputation Agreement 
with the BIA “are treated as federal employees under the Federal Tort 
Claims Act.” There is no evidence that the Togiak tribal police are BIA-
certified.  By failing to raise this FTCA liability limitation in their brief on 
appeal, Appellees have waived reliance on it.   

Case: 19-36029, 12/03/2020, ID: 11914260, DktEntry: 55, Page 15 of 40



10 
 

Compact and federal funding for the police, the tribal defendants have 

opened the door to being treated in like fashion.  They should be deemed 

to have accepted the legal proposition that tribal immunity from suit does 

not protect the Togiak tribal police officers from suit for intentional torts 

just like it does not protect federal law enforcement officers from being 

sued for such conduct.  The tribal defendants should not be allowed to 

affirmatively claim Oertwich waived his claim under the FTCA without 

being bound by that statute’s provisions eliminating immunity for 

intentional torts by law enforcement officers.  Whether this Court treats the 

Appellees’ FTCA waiver argument under the doctrine of equitable 

estoppel, basic fairness in the nature of “what’s good for the goose is good 

for the gander,” or a parity of reasoning, the tort liability of the Togiak 

tribal police officers should be treated the same as federal law enforcement 

officers.  Oertwich should have a tort remedy for the intentionally abusive 

acts committed by the Togiak tribal police just as he would against federal 

law enforcement officers. 

The common law jurisprudence pertaining to tribal sovereign 

immunity from suit is properly shaped in accordance with the immunity 

enjoyed by the federal government.  There is no principled basis on which 
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to conclude that federal law enforcement officers would be liable, as would 

tribal police officers who were BIA-certified, but nonetheless recognize 

tribal sovereign immunity from suit for tribal police who lack basic training 

and are not BIA-certified.  This would be especially unprincipled where, as 

here, the tribal police officers claim to be covered by the FTCA and acting 

pursuant to a federal Self-Determination “638” contract.  Sovereign 

immunity from suit properly does not extend to tribal police officers 

committing intentional torts off-reservation against non-Indians, whatever 

the police officers’ status may be under the FTCA.4 

 
4 In resisting the application of intentional tort liability, the tribal 
defendants discuss negligence cases and argue that the Alabama Supreme 
Court decisions cited by Appellant (holding tribal immunity from suit did 
not bar negligence/ wrongful death actions for off-reservation car accidents) 
“directly conflict with Circuit precent.” Appellees’ Br. 36; id. at 25 
(“Oertwich argues that Circuit precedent must be reversed.”).  This is not 
accurate.  This Court’s decision in Arizona v. Tohono O’odham, 818 F.3d 549 
(9th 2016) addressed contract-based tort claims.  This Court’s decision in 
MJ ex rel. Beebe v. United States, 721 F.3d 1079 (9th Cir. 2013) (discussed, 
infra, at 27) addressed a tribal police officer’s ATV accident and negligence 
claims.  Neither case discussed whether tribal immunity from suit should 
be extended to “off-reservation” personal injury tort claims, and, of course, 
neither addressed intentional torts.  The Alabama Supreme Court cases 
provide persuasive reasoning for limiting Tohono O’odham to commercial 
business torts in keeping with Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 
523 U.S. 751 (1998), and to not extend tribal immunity from suit to “off-
reservation” accidents where people are injured—much less intentional 
torts committed outside Indian country.  AOB 42-47.  Because no direct 
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IV. The tribal defendants falsely contend that the Tribe exercised 
civil jurisdiction over Oertwich on a consensual basis within 
Indian country.    

The tribal defendants falsely contend that the Tribe was exercising 

civil jurisdiction over Oertwich, through a consensual relationship with 

tribal members (Appellees’ Br. 48-50). That argument has no basis in fact 

and is contradicted by the record evidence and the Complaint’s allegations, 

which must be accepted as true.  The suggestion that the fee lands in the 

City of Togiak constitute Indian country (Appellees’ Br. 47-50) is inaccurate 

under controlling law from the Supreme Court of the United States and 

this Court, and the Alaska Supreme Court  (AOB 26-28), as is the tribal 

defendants’ novel contention that the Tribe exercises some form of 

territorial sovereignty, delegated through federal criminal liability statutes 

regulating liquor, in “their immediate vicinity.”  Appellees’ Br. 49 (citing 

Federal Indian liquor laws 25 U.S.C. §§ 1154(c) and 1156).  Appellees do not 

identify “in the vicinity” of what—other than “the Tribe.”  While the Tribe 

is called a “village,” it is not a geospatial location.  AOB 9 n.8, 26-29, ER 49.  

The tribal defendants do not identify where this delegated authority 

 

conflict exists, no reversal is needed to embrace this instructive out-of-
circuit authority.   

Case: 19-36029, 12/03/2020, ID: 11914260, DktEntry: 55, Page 18 of 40



13 
 

physically originates from, how far it purportedly extends, or how any 

such tribal criminal enforcement jurisdiction over non-Indians on non-

Indian lands can be reconciled with the case law finding Alaska tribes are 

inherent non-territorial sovereigns, or the Supreme Court’s determination 

in Oliphant that tribes in the lower 48 are prohibited from exercising 

criminal jurisdiction over non-Indian non-members in Indian country.  

AOB 1 n.1.    

Appellees’ Brief (page 49 and note 183) cites a law review article 

that advocates for a change in the law to overcome the many barriers to 

Alaska tribes regulating liquor.  See Andy Harrington, Whatever Happened to 

the Seveloff Fix?, 32 Alaska L. Rev. 31 (2015) (“Seveloff Fix”).  The proposed 

changes include effectively overturning the Supreme Court’s decision in 

Rice v. Rehner, 463 U.S. 713, 724 (1983), which flatly concluded that 

“Congress has divested the Indians of any inherent power to regulate in 

this area.” Seveloff Fix, 32 Alaska L. Rev. at 33; id at 89-89 (noting that even 

if Alaska tribes had this authority it would be limited to only civil 

enforcement inasmuch as “it is black-letter law that tribes cannot subject 

non-Natives to criminal prosecution”).  Appellees cite not a single case to 

support the Tribe’s claimed jurisdictional reach and governmental power 
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over a municipal airport and other non-Indian lands within the City of 

Togiak.    

A.  The City of Togiak is not Indian country.  

As explained in Oertwich’s opening brief (AOB 26-28), ANCSA 

eliminated Indian country in Alaska with few exceptions—the City of 

Togiak is not one of them.  The leading treatise on Alaska Native law, 

Alaska Natives and American Laws (2002 2d ed.) (“Alaska Natives”), confirms 

the City of Togiak is not within Alaska’s circumscribed Indian country:   

“The Supreme Court’s decision [in Venetie] foreclosed the existence of 

Indian country in Alaska in most cases, except for the Annette Islands 

Reserve, a few parcels of trust land in southeast Alaska, and restricted 

Native land in the form of Alaska Native allotments and townsites.” Id. at 

427; see id. at 143 (noting Native-owned and titled allotments may be 

treated as “Indian country”); see generally id. at 135-141 (describing “issues 

in townsite administration” involving Native allotments and non-Native 

allotments).  The City of Togiak does not fall within any of the limited 

categories of Indian country in Alaska—and the tribal defendants do not 

say otherwise.  Instead they blur the distinction between the City of Togiak, 

which is an Alaska municipality and geospatial location, and the 
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Traditional Village of Togiak, which is a tribal entity and not a geographic 

location.  See Alaska Natives at 15 n.116; id at 389-390.  They misleadingly 

say, “Indian country does in fact exist . . . in Togiak” (Br. 47), which might 

be read as referring to the City of Togiak, but Appellees drop a lengthy 

footnote that suggests they mean unidentified allotted lands “in the 

vicinity” of the City— not the at-issue lands in the City where Oertwich 

was arrested and jailed. 5  

The Tribal defendants further blur these important distinctions by 

presenting irrelevant extra-record population census figures and 

suggesting the Tribe and the City are one and the same—effectively a 

single organ of government.  Appellee Br. 4.  The Tribal defendants’ 

argument runs contrary to fundamental principles of Alaska municipal law 

pursuant to which the City of Togiak was established as a second class city.  

Accepting the tribal defendants’ premise would create the potential for an 

impermissible ethnic/race-based public municipality inconsistent with 

equal protection laws and could warrant its dissolution.  See Waldman v. 

 
5 Appellees’ footnote (Br. 47 n.176) never clearly states the obvious:  that 
the City of Togiak is not Indian country.  But the tribal defendants cannot 
say the City of Togiak is Indian country because it is not.  To make that 
false representation to this Court would violate Rule 11.    
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Village of Kiryas Joel, 207 F.3d 105, 110, 113 (2d Cir. 2000) (recognizing 

“pervasive entanglement with religion” . . . “an enduring and all-

encompassing domination of the Village government by the [religious] 

Congregation” might support a cause of action for the dissolution of the 

Village).  No court has ever accepted the arguments advanced here by 

Appellees that non-tribal fee lands located within a second class city in 

Alaska constitute Indian country.  They do not.6  

B. The Tribe does not exercise territorial sovereignty  
in the City of Togiak or anywhere else. 

The tribal defendants ignore the controlling case law that renders 

them a non-territorial sovereign.  AOB 26-28.  This Court recognized in 

Venetie (before the case reached the Supreme Court) that Native Alaskan 

tribes do not exercise tribal jurisdiction over land.  Yukon Flats School v. 

Venetie Tribal Gov't, 101 F.3d 1286, 1303 (9th Cir. 1996) (“[ANCSA] 

 
6 Appellees also attempt to bootstrap a finding of “Indian country” from 
mid-19th century federal legislation regulating liquor with Indians.  This 
authority pre-dates ANCSA and Venetie by 150 years, and has no viability 
after Congress severed Alaska tribes from their lands and all but 
eliminated Indian country in Alaska.  AOB 26-28.  Appellees cite no case 
law supporting the continued vitality of this delegation of federal authority 
to enforce federal liquor laws in Alaska outside of the limited allotments 
that constitute Indian country (which does not include the City of Togiak).    
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attempted to preserve Indian tribes, but simultaneously attempted to sever 

them from the land; it attempted to leave them as sovereign entities for 

some purposes, but as sovereigns without territorial reach.”) (Fernandez, J., 

concurring), rev’d on other grounds, Alaska v. Native Village of Venetie Tribal 

Government, 522 U.S. 520 (1998); see Alaska Natives at 427 (noting that in 

severing Alaska tribes from land Congress “departed from traditional 

Indian policy”).  Thus, without question or qualification, the Togiak tribe, 

like all other Alaskan tribes, is a “non-territorial sovereign” that has no 

ability to exercise tribal jurisdiction over any lands anywhere in Alaska.  

AOB 26-28;  Alaska Natives at 414 (“In analyzing the scope of Native Village 

jurisdiction, the solicitor [of the Department of Interior] concluded that 

ANCSA effectively removed inherent tribal authority over land and non-

members:  ‘Notwithstanding the potential that Indian country still exists in 

certain limited cases, Congress has left little or no room for tribes in Alaska 

to exercise governmental authority.’”) (quoting Sol. Op. M-36975 at 108 

(1993)).  For purpose of this case, and understanding the intentional torts 

committed by both tribal police and judges, it is sufficient to establish that 

alleged crimes occurred at the Municipal Airport in the City of Togiak, and 

on other city grounds that do not constitute Indian country, and therefore 

Case: 19-36029, 12/03/2020, ID: 11914260, DktEntry: 55, Page 23 of 40



18 
 

are conclusively beyond tribal jurisdiction.  That is not only alleged 

in Appellant’s Complaint (ER 49) but established as a matter of law.   

C. The Tribe cannot exercise criminal jurisdiction over 
Oertwich. 

It is hornbook law that “tribes may not prosecute non-Indians for 

crimes committed in Indian country. “  Alaska Natives at 435; AOB 1  n.1. 

United States v. Cooley, 947 F.3d 1215, 1216 (9th Cir. 2020) (“Tribes have no 

criminal jurisdiction over non-Indians, even when they are in Indian 

country.”) (citing Oliphant v. Suquamish Indian Tribe , 435 U.S. 191, 195 

(1978));  Window Rock Unified Sch. Dist. v. Reeves (In re Reeves), 861 F.3d 894, 

900 n.6 (9th Cir. 2017) (“It remains true that ’[t]ribal governments generally 

lack criminal jurisdiction over non-Indians who commit crimes in Indian 

country.’”)(citing Oliphant, 435 U.S. at 195).  The Togiak Tribe simply has 

no ability to exercise criminal jurisdiction over Oertwich as a non-Indian 

non-member.  This is true anywhere in the world.  It is emphatically so for 

alleged crimes occurring on non-tribal fee lands that are not located within 
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(a) the Tribe’s [nonexistent] reservation, or within Alaska’s [largely 

nonexistent] Indian country.7   

Conceding as much, the tribal defendants argue that the Tribe never 

exercised criminal jurisdiction over Oertwich, never accused him of a 

crime, and never prosecuted him for criminal activity—pointing to the 

ultimate “civil” banishment orders its court issued.  These proffered 

“alternative facts” are inconsistent with objective reality as set forth in the 

record.  Appellant’s complaint and the tribal court documents produced 

below (and supplemented on appeal) demonstrate that the Tribe was in 

fact exercising criminal jurisdiction over Oertwich.  The Tribe’s criminal 

law enforcement activity included Togiak Tribal Police Officer Nanalook  

illegally seizing and searching his property, belatedly securing a criminal 

 
7 Alaska tribes possess inherent tribal authority over their internal matters 
including enrollment standards and membership rolls, domestic relations, 
and inheritance.  See generally Alaska Natives at 386-390; 399-402.  State v. 
Cent. Council of Tlingit & Haida Indian Tribes of Alaska, 371 P.3d 255, 265 
(Alaska 2016) (Alaska tribes have sovereign authority “to conduct internal 
self-governance functions.”) (citation omitted).  The Violence Against 
Women Act (VAWA) (Appellees’ Br. 46 n.175) is a unique federal law that 
permits an extension of tribal criminal jurisdiction over non-members in 
the specific context of domestic violence committed by a non-member 
against a member.  VAWA has no application here.   
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search warrant to try to justify those warrantless law enforcement actions.8 

Officer Nanalook prepared a complaint detailing the charges against 

Oertwich including “a violation of the Togiak Tribe Alcohol Control Code” 

(non-record SER 040) and criminal possession of a stolen weapon under 

Alaska law (ER 28), and then “trespass on tribal property.”  ER 31.  Officer 

Nanalook presented the charges to the Togiak community court and that 

tribunal heard the evidence and rendered its judgment that Oertwich was 

“guilty of possession of prohibited controlled substances” (ER 31) and 

“guilty of trespassing” (non-record SER068).  Officer Nanalook filled out a 

criminal complaint against Oertwich under Alaska law and sent it to the 

Alaska District Court requesting state prosecution of Oertwich.  Non-

 
8 Tribal Police Officer Nanalook made a warrantless seizure of the tote at 
the airport on January 24, 2017; he opened it at the police station on the  
same day.  Non-record SER059.  After the fact, Officer Nanalook secured a 
“search and seizure warrant” on January 26, 2017 and a “seizure warrant” 
on January 31, 2017.  Non-record SER041.  A properly trained law 
enforcement officer knows he or she must apply for and obtain a warrant 
from a judicial officer before seizing suspected contraband, absent exigent 
circumstances.  Officer Nanalook’s casual observations at the airport and 
largely hearsay-based seizure of the tote on January 24, 2017, fail to make 
out any exigency that would justify dispensing with a warrant before 
seizing the tote.  No matter what non-record material the tribal defendants 
present now, they cannot remove the stain of Fourth Amendment 
violations plainly evident in their actions that led to the State of Alaska to 
decline prosecution.   
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record SER 080-SER088.  The Togiak tribal court judges, upon pronouncing 

him guilty of the offenses under tribal law, ordered his quasi-criminal 

judgment of permanent banishment.    

The tribal defendants focus narrowly on the nature of the ultimate 

banishment order to argue the Tribe did not exercise criminal jurisdiction 

over Oertwich at any time.  Appellees’ Br. 51 (“The tribal Court Orders 

were civil orders, not criminal indictments”).  This argument has no merit.  

Just imagine if a federal law enforcement officer falsely arrested, falsely 

jailed, and beat up a federal prisoner before handing that defendant over to 

the state for criminal prosecution—and the federal government proceeded 

to commence an asset forfeiture proceeding in federal court pertaining to 

that individual’s car.  The “cv” number on the civil forfeiture complaint 

would not erase the prior Fourth Amendment violations by the federal law 

enforcement agent.  But erasure of the constitutional violations against 

Oertwich is exactly what tribal defendants seek in characterizing their 

criminal enforcement actions as prefatory steps to civil enforcement only.  

That the Togiak police and courts were prosecuting the case against 

Oertwich as a civil matter would have come as a surprise to Oertwich, 
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sitting in his jail cell for a week, after being charged with specific crimes, 

for which he was arrested, prosecuted, convicted and imprisoned. 

D. The tribal defendants illogically claim Oertwich consented 
to the Tribe’s civil jurisdiction. 

The tribal defendants wrongly invoke the concept of “implied 

consent” to a tribe’s civil jurisdiction (Appellees’ Br. 48-50) under the 

balancing test articulated in Montana v. United States, 450 U.S. 544 (1981), 

for determining when a tribe may exercise civil jurisdiction over non-

members who engage in “consensual relations” with tribal members.9  

This argument builds upon their mistaken contention that the Tribe did not 

engage in criminal enforcement activity.  The record disproves their claim 

 
9 “In Montana, the Supreme Court addressed the extent to which a tribe 
could exercise civil authority over non-Indians on lands owned in fee by 
non-Indians but located within the bounds of the tribe's reservation.” 
Atkinson Trading Company v. Shirley, 210 F.3d 1247, 1253 (10th Cir. 2000) 
(citing Montana, 450 U.S. at 547), reversed on other grounds, 532 U.S. 645 
(2001)). See Smith v. Salish Kootenai College, 434 F.3d 1127, 1130 (9th Cir. 
2006) (calling Montana “a pathmarking case concerning tribal civil 
authority over nonmembers”) (quoting Strate v. A-1 Contractors, 520 U.S. 
438, 445 (1997)).  The Montana balancing test pertains to reservation lands 
and is inapplicable to fee lands that are not within the boundaries of a 
reservation or otherwise located within Indian country.  Salish Kootenai 
College, 434 F.3d at 1132 (“there can be no assertion of civil authority 
beyond tribal lands”) (quoting Atkinson Trading Co. 532 U.S. at 658 n.12 ).  
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that the proceedings were civil in nature.10  The tribal defendants’ 

argument also runs counter to law and logic.  A person does not impliedly 

consent to civil jurisdiction by engaging in illegal bootlegging activity.  To 

start with, the Supreme Court rejected the premise that “any person who 

enters an Indian community should be deemed to have given implied 

consent to tribal criminal jurisdiction over him.” Duro v. Reina, 495 U.S. 676, 

695 (1990).  Further, in relation to implied consent to tribal civil authority, 

the Montana balancing test looks to whether the non-Indian / non-member 

physically entered the tribe’s sovereign territory to consensually interact 

 
10 Tribal defendants acknowledge that the Togiak tribal police performed 
the actual investigation of bootlegging, seized contraband, arrested and 
jailed Oertwich, in the name of the State of Alaska and its criminal 
jurisdiction over Alaska “dry laws,” which resulted in the Tribe formally 
referring the criminal charges to the State of Alaska for prosecution, with 
Officer Nanalook swearing out a criminal complaint, and the Tribe 
transferring its file to the State upon request of state prosecutors.  These 
tribal actions in furtherance of State of Alaska criminal law enforcement 
show the tribal police were acting under of color of state law for purposes 
of Section 1983 liability. Tribal defendants also rely on federal Indian 
legislation regulating liquor, which they claim delegates criminal law 
enforcement to Alaska tribes.  This would appear to show concurrent tribal 
criminal enforcement over Appellant in violation of Oliphant.  So while the 
Tribe would have this Court believe there was no tribal criminal law 
enforcement activity, tribal defendants briefs and documents demonstrate 
both state and tribal (and possibly) federal criminal law enforcement 
occurring from the outset, when Togiak tribal police seized contraband at 
the airport, and at each step thereafter.  
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with tribal members.  See Salish Kootenai College, 434 F.3d at 1136 

((discussing “illustrative ‘consensual relationships . . . described in 

Montana:  ‘commercial dealing, contracts, leases, or other arrangements’”) 

(quoting Montana, 450 U.S. at 565).  No court has ever have found implied 

consent under Montana where the conduct occurred on non-Indian lands 

outside Indian country, much less when the non-Indian is accused of 

violating tribal laws prohibiting certain conduct.  Such defiance is the 

opposite of a consensual relationship.  And where, as here, a tribe alleges 

that the violation of tribal law is a “crime,” implied consent fails as a matter 

of law.  Duro, 495 U.S. at 695.  The tribal defendants offer no support for 

their novel construction of implied consent for civil authority over non-

Indians, which they offer to avoid the express, long-standing prohibition 

against tribes exercising criminal jurisdiction over non-Indians. 

 The same conclusion holds true for their reliance on the Montana-

prong allowing a tribe “to exercise civil authority over the conduct of non-

Indians on fee lands within its reservation when that conduct threatens or 

has some direct effect on the political integrity, the economic security, or 

the health or welfare of the tribe.” Montana, 450 U.S. at 566.  Because the fee 

lands in the City of Togiak are not “within the reservation” of the Tribe, 
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this alternative predicate for civil authority over Oertwich does not 

apply—even if the Tribe’s criminal enforcement activity could be 

reimagined as purely civil enforcement (which it cannot).   

V. Appellees do not rationally explain why the Togiak tribal police 
officers should enjoy immunity from suit for abductions when 
federal and state law enforcement officers are held liable under 
long-standing common law rules.    

The tribal defendants ask this court to reject the common law 

authority that makes state and federal law enforcement officers liable for 

abducting suspects outside the policing authority’s jurisdiction.  They call 

it “hyperbole”; say “it makes no sense whatsoever in Alaska, a PL 280 

state”; and question what border Appellant means.  Appellees’ Br. at 28 (“it 

is not at all clear what ‘border’ Oertwich imagines”).  The Tribe’s responses 

paint the jurisdictional issues in sharp relief because Alaskan tribes possess 

no territorial sovereignty.  What land does the Tribe imagine when it says 

(ER080) Oertwich “criminally trespassed on tribal lands”? Alaska tribes 

cannot exercise tribal jurisdiction over land or non-members.  Venetie, 

101 F.3d at 1303; see AOB 26-28.  Because the Togiak Tribe has no lands to 

govern, it has no boundaries or borders to protect.  Whenever the Tribe 

extends its authority into the geospatial world and purports to assert tribal 
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jurisdiction over lands and non-members, it acts unlawfully, i.e. outside 

its recognized non-territorial (internal-only) tribal jurisdiction.  When the 

Togiak Tribe sends its police to arrest a non-Indian on non-Indian lands, 

and takes him to jail, it is per se unlawful.  The illegality of that action is 

indistinguishable from a state sending its law enforcement officers into 

another state to make an arrest, or the DEA sending its agents into Mexico 

to make an arrest.  Each abduction is functionally extra-territorial law 

enforcement activity that lies beyond the sovereign’s jurisdiction and 

therefore constitutes a criminal and tortious act.11   

 Because the Togiak Tribe cannot lawfully project its sovereignty into 

the geospatial world of Alaska does not mean its police officers have a 

“get-out-of-jail-free” card when they commit intentional torts and crimes 

on fee land outside Indian country.  To the contrary, it means every single 

time tribal police venture into the geospatial world of Alaska to arrest a 

 
11 The tribal defendants do not explain why Alaska’s status as a “P.L. 280 
state” has any bearing on the question of its territorial sovereignty.  It does 
not. The tribal jurisdiction that is recognized under P.L. 280 in Alaska is the 
non-traditional “inherent non-territorial sovereignty.” See Alaska Natives at 
433 n.422 (“Venetie . . . eliminated ANCSA lands as ‘Indian country,’ 
thereby limiting the practical effect of P.L. 280 jurisdiction to restricted 
allotments and townsite lands.”). See AOB 26-28.  
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non-Indian, they are engaged in extra-territorial policing activity—i.e., 

always acting outside the tribe’s jurisdiction—and are properly found to be 

intentional tortfeasors, just as would state or federal law enforcement 

officers who act outside their respective jurisdiction.  

VI. Appellees’ reliance on MJ ex rel. Beebe is misplaced. 

This Court’s decision in MJ ex rel. Beebe v. United States, 721 F.3d 1079, 

does not address intentional torts.  That case involves negligence claims 

under the Federal Torts Claim Act arising from an ATV accident.  A tribal 

police officer was driving the vehicle, with two youths riding on the back, 

when the officer lost control of the vehicle.  The youths were thrown off 

and injured.  Id. at 1081.  This Court in Beebe determined that the vicarious 

liability claim against the police officer’s employer, based on his negligent 

operation of the ATV, were barred by immunity.  Id. at 1083-84.  That 

ruling is not pertinent to the analysis of Oertwich’s intentional tort claims 

which allege false imprisonment and false arrest and thus fall outside the 

protection of sovereign immunity from suit.  Just imagine if the tribal 

police officer in Beebe had not taken the youths home but into the woods 

and beat them up with his nightstick, just to teach them a lesson because 

they were “known troublemakers.”  The police officer could be prosecuted 
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in state and federal court for assault and battery, and would be subject to 

civil liability for the intentional torts, would he not?  

VII. Tribal immunity from suit does not attach to volunteers.  

The tribal defendants deemphasize the enforcer roles played by 

several tribal members who “volunteered” to attack and forcibly carry 

Oertwich.12  These volunteers are not mentioned in Appellees’  Statement 

of the Case (Appellees’ Br. 2-17) and barely make it into the legal 

discussion.  No law supports extending sovereign immunity from suit to 

volunteers.  AOB 57-58.  Contrary to the tribal defendants’ argument, the 

Alaska statute that criminalizes a citizen’s refusal to aid an embattled 

police officer (Alaska Stat., § 11.56.720) is not a law that enables a rogue 

police officer to assemble a citizen posse to attack an individual.  See 

generally, John C. Blue, High Noon Revisited: Commands of Assistance by 

Peace Officers in the Age of the Fourth Amendment, 101 The Yale L. Journal 

1475, 1478 (May 1992) (“command to assist” laws address “the reluctance 

of citizens to put themselves at risk to help an embattled peace officer”).  

 
12 Appellees’ brief (p. 55) identifies only two “volunteers” and misspells 
one of their names, i.e., Bobby Cookchiak. The record shows four tribal 
member/volunteers assisted Officer Nanalook:  William Echuck, Paul 
Markoff, Bobby Coopchiak and Jimmy Coopchiak.  ER 24-25.    
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The scant legislative history to section 11.56.720 confirms the statute does 

not “authorize [police officers] to command citizens to aid them in the 

performance of their every day duties.”  Sen. Journal Supp. 47, at 85-86 

(June 12, 1978).  Even as intended to help police in vulnerable positions, 

these laws raise serious constitutional questions about the right of the 

government to force someone to come to the aid of a police officer and put 

themselves in harm’s way.  Id. at 1487-1488 (analogizing command of 

assistance to “notorious British practice of impressment”).  If these laws 

had the advance-immunizing effect that the tribal defendants claim, they 

would create perverse incentives for police to “outsource” illegal actions to 

volunteer citizen posses.  The police could command these untrained “law 

enforcers” to commit crimes and intentional torts.  Under Appellees’ view, 

neither the offending officer nor his legion of lawbreakers would be liable 

for their otherwise patently illegal actions.   

The tribal volunteers here were enforcers who applied brute force to 

Oertwich, including tackling the 73-year old to the floor of his jail cell, and 

dragging him out.  ER 51.  These volunteers are just as much intentional 

tortfeasors as Officer Nanalook.  In addition, the record is silent as to how 

these tribal volunteers were recruited and deployed to help the tribal police 

Case: 19-36029, 12/03/2020, ID: 11914260, DktEntry: 55, Page 35 of 40



30 
 

officer.  Discovery would be needed to determine those facts that would 

inform the application of the statute.  On the sparse record, the volunteer 

“law enforcers” are properly required to answer for the intentional torts 

they committed against Oertwich. 

VIII. Tribal court exhaustion is no bar. 

Tribal exhaustion is not required when the action is “patently 

violative of express jurisdictional prohibitions” or where exhaustion would 

be futile.  See National Farmers Union Ins. Cos., v. Crow Tribe,  471 U.S. 845, 

856 n.21 (1985); Norton v. Ute Indian Tribe of the Uintah, 862 F.3d 1236, 1243 

(10 Cir. 2017) (exhaustion not required “where assertion of tribal 

jurisdiction is motivated by a desire to harass or is conducted in bad 

faith”).  The tribal defendants’ patiently illegal and abusive treatment of 

Oertwich, as a non-Indian, non-member, was undertaken in the complete 

absence of jurisdiction, motivated by a desire to harass, and conducted in 

bad faith.  The tribal judges failed to apply binding Supreme Court 

authority precluding the tribe from prosecuting Oertwich as a non-Indian / 

non-member for conduct outside Indian country.  In failing to abide by 

Supreme Court caselaw, the tribal judges demonstrated either they are not 
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capable of following basic legal requirements, or, worse, chose not to 

follow them.  In either case, resort to tribal court would be futile.  

IX. Appellant should be allowed an opportunity to amend his 
complaint to assert a claim against the individual tribal tortfeasors 
under Section 1983.  

The tribal defendants recognize that Oertwich attempted to state a 

claim under Section 1983 (Appellees’ Br. 20) but claim he cannot prove 

state action.  The tribal court records submitted in the district court (ER 28, 

30-31) and materials submitted by Appellees outside the record (non-

record SER080-SER088), bolstered by statements in Appellees’ Brief  

(12, 15-26), document the close interrelationship between state and tribal 

law enforcement.  The tribal defendants initiated the investigation of state 

crimes and conducted all of the police investigatory work to support state 

criminal charges.  They filled out and submitted a formal complaint under 

Alaska law requesting the State to prosecute Oertwich, and produced the 

record of their completed investigation to state prosecutors.  This type of 

collaborative state/tribal policing is sufficient to support a claim under 

Section 1983.  AOB 61-62.  
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CONCLUSION 

 Appellant Ronald Oertwich is entitled to have his day in Court to 

prove tort liability and damages against the Togiak tribal police and judges 

for the intentional torts they undeniably committed.   

Dated:  December 3, 2020 /s/ David H. Tennant  
David H. Tennant 
LAW OFFICE OF DAVID TENNANT PLLC 
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Rochester, NY 14618 
Tel.: 585.281.6682 
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