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 Plaintiffs Guy Lewis and Michael Tein submit this Bench Memorandum to 

provide the Court with background on the procedural history of this case and on the 

applicable law in advance of the November 20, 2020 evidentiary hearing on 

Defendant the Miccosukee Tribe of Indians of Florida’s Motion for Attorney’s Fees 

(the “Attorney’s Fees Motion”).   

INTRODUCTION 

The underlying lawsuit sought relief for the Miccosukee Tribe’s campaign to 

destroy the reputations and careers of Guy Lewis, Michael Tein and their law former 

firm Lewis Tein, P.L. (now dissolved). The Complaint in this case contained much 

more than mere allegations: both the Miami-Dade Circuit Court and the U.S. District 

Court for the Southern District of Florida had already made extensive findings that 

the Miccosukee Tribe repeatedly abused the Florida and federal court systems in 

their “unrelenting legal crusade” (as Judge Marcia G. Cooke called it) to destroy 

Lewis and Tein.   

With the backdrop of those court rulings, Lewis and Tein pursued their 

malicious prosecution claims in this lawsuit in good faith against the Tribe. Indeed, 

Lewis and Tein obtained multiple favorable rulings from the trial court and (initially) 

the appellate court in the course of this lawsuit. The trial court (Judge John W. 

Thornton, Jr.) denied the Tribe’s motion to have this case dismissed based on tribal 

sovereign immunity, and then denied the Tribe’s request to have the case stayed 

pending appeal. And when the Tribe asked the Third District Court of Appeal to stay 

the case, the appellate court summarily denied the request as well. In addition, the 
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trial court held that Lewis and Tein could pursue punitive damages against the Tribe 

(and had previously denied the Tribe’s efforts to have a count that carried the risk of 

treble damages dismissed).   

The Tribe’s subsequent Proposal for Settlement for a nominal amount ($2,500 

per plaintiff) was not a genuine effort to settle this serious dispute. It was made only 

two months after a Mediation with retired Judge Stanford Blake which, as will be 

discussed below, definitively exposes the Tribe’s subsequent Proposal for Settlement 

to be a ploy. It was made after multiple decisions had gone against the Tribe in its 

efforts to shield itself with the doctrine of tribal sovereign immunity. And it was made 

only a month after the trial court allowed Lewis and Tein to seek punitive damages 

against the Tribe.   

FACTUAL BACKGROUND1 

From 2005 to January 2010, Guy Lewis and Michael Tein, through their law 

firm Lewis Tein, P.L., professionally, honestly and effectively represented the 

Miccosukee Tribe and individual members of the Tribe in a variety of civil, criminal 

and administrative matters. In December 2009, their relationship with the Tribe 

changed dramatically when a new Chairman of the Tribe, Colley Billie, was narrowly 

elected and took power.  

 
1  Judge John W. Thornton, Jr. presided over both the lengthy underlying State Court 

Action in which the Miccosukee Tribe brought claims against Lewis and Tein, as well as the 

present action in which Lewis and Tein brought its malicious prosecution claims against the 

Tribe. We provide a more detailed factual background here than we otherwise might in light 

of the subsequent reassignment of the case.   
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After assuming his new position as Chairman, Colley Billie and his newly 

appointed “Tribal Attorney” Bernardo Roman, III, with the assistance of others, 

executed a “purge” in which they fired a large number of people in a wide variety of 

positions employed by the former Chairman’s administration. In addition to firing 

Lewis Tein, the Tribe, acting at Colley Billie’s instructions, also fired the Tribe’s in-

house general counsel (Jeanine Bennett) and its entire in-house legal department, 

the Tribe’s long-serving outside general counsel (Dexter Lehtinen), the supervisor of 

its Accounting Department, its Financial Director, its outside tax advisors (Gerson 

Preston & Robinson, CPAs), its Chief of Police, the manager of the Miccosukee Resort 

hotel, and even the head of the Miccosukee School, among others. The purpose of the 

purge was to consolidate the new administration’s financial and political power, 

punish those who served under the former Chairman, silence the new Chairman’s 

critics, and to eliminate any potential threats to his re-election.    

In furtherance of the scheme, the Tribe maliciously injected itself into pending 

litigation in this Court known as the Bermudez wrongful death action. Lewis and 

Tein had zealously and effectively represented two Tribe members who were the 

defendants in the wrongful death action through trial. The Tribe injected itself into 

the proceedings by assisting its adversary, the plaintiffs’ counsel, in an effort to have 

Lewis and Tein sanctioned on the ground that, contrary to their representations to 

the Court presiding over the case, the Miccosukee Tribe (and not the individual 

clients) had been paying their fees. The Tribe proceeded to hide evidence, present 

false testimony and obstruct justice in an effort to hide the truth that the Tribe very 
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well knew – namely, that the individual clients had been responsible for the 

attorney’s fees throughout by taking loans from the Tribe against their quarterly 

Tribal distributions.     

The Tribe furthered this effort by filing a series of false lawsuits against Lewis 

and Tein and other fired professionals, and its own prior Chairman (Billy Cypress), 

in state and federal court perpetuating the false claim that Lewis and Tein had been 

paid for its representation of individual Tribe members through a system of 

“fraudulent loans” from the Tribe to its members. These lawsuits also made 

numerous other false allegations, including that Lewis and Tein: had fraudulently 

billed the Tribe for legal work that was “fictitious” or “unnecessary”; had paid cash 

“kick-backs” to the former Chairman; had “knowing[ly] failed to report all or some of 

the income” received from the Tribe and filed “false tax returns”; and had engaged in 

a “money-laundering scheme.”   

        The allegations were completely false. 

The false allegations were designed to damage and discredit Lewis and Tein. 

Although completely false, the allegations had the damaging effect that the Tribe 

sought: they caused severe economic damage to the Lewis Tein law firm and severe 

economic, non-economic and reputational damage to Guy Lewis and Michael Tein 

personally.  

Also in furtherance of its scheme and as detailed in the Complaint, 

independent of its malicious lawsuits, the Tribe committed numerous criminal acts 

that harmed Lewis and Tein, including: repeated instances of witness tampering, 
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witness retaliation and suborning perjury from witnesses; repeated instances of 

perjury; repeated acts of obstructing justice, by hiding, destroying and altering 

evidence; and making a false 911 emergency police report. 

This is an extraordinary litigation history, to say the least. And it is important 

to keep in mind that every claim brought by the Tribe against Lewis Tein has now 

been fully and finally dismissed on the merits by the state and federal courts after 

years of extensive discovery. Equally important, beyond dismissing the lawsuits, both 

the federal court and the state court have confirmed the outrageous conduct described 

above and sanctioned the Tribe and its Tribal Attorney for the bringing of the claims.   

In unsparing terms, Judge Marcia G. Cooke of the United States District Court 

for the Southern District of Florida excoriated the Tribe for its conduct: “[T]here was 

no evidence, or patently frivolous evidence, to support the factual contentions set 

forth [in the Second Amended Complaint], which form the basis of [the Tribe’s] claims 

against Defendants Lewis Tein . . . .” Miccosukee Tribe of Indians v. Cypress, 2015 

WL 235433, at *4 (S.D. Fla. Jan. 16, 2015). The federal court found that the “tribe is 

not relenting with its legal crusade” against Lewis Tein and that its allegations were 

“inexcusable.” Judge Cooke then sanctioned the Tribe and its Tribal Attorney over $1 

million (a sum, it is important to understand, that did not go to Lewis and Tein or 

their law firm). The court concluded that Tribal Attorney Roman’s behavior had been 
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“egregious and abhorrent” and referred him to the Florida and federal bars “for 

investigation and appropriate disciplinary action.” Id.2 

In equally unsparing terms, the Miami-Dade Circuit Court (Judge Thornton) 

similarly excoriated the Tribe for its bad faith: “[The Tribal Attorney] and the Tribe 

together pursued this litigation in bad faith. Motivated by personal animosity for 

Lewis Tein and the firm’s close and financially lucrative relationship with the Tribe’s 

former Chair, the Tribe and [the Tribal Attorney] acted without regard for the truth.” 

Order on Lewis Tein’s Entitlement to Attorney’s Fees and Costs, dated December 12, 

2015, at 12. As Judge Thornton summed it up: “The Tribe and [the Tribal Attorney] 

filed this lawsuit in bad faith.” Id. at 14 (emphasis added). 

 Lewis and Tein’s complaint in this lawsuit asserted a cause of action for 

violation of the Florida Civil Remedies for Criminal Practices Act (Count I) and three 

causes of action for malicious prosecution (Counts III, IV, and V).  The three causes 

of action for malicious prosecution related to the Miccosukee Tribe’s bringing of false 

and bad faith claims against Lewis and Tein in state and federal court actions. 

  

 
2     On June 29, 2017, Circuit Court Judge Dava J. Tunis, acting as Referee for the Florida 

Supreme Court, following a four-day trial, entered Recommendations as to Guilt in the 

Florida Bar’s disciplinary proceeding against Bernardo Roman III, the former Tribal 

Attorney. Roman was found guilty on thirty-seven counts of violating Florida Bar Rules, 

including the following finding: “Rule 4.12(d) counseling a client [i.e., The Tribe] to engage, 

or assist a client, in conduct that the lawyer knows or reasonably should know is criminal or 

fraudulent – Eight Counts – GUILTY.” And on October 27, 2017, the Referee entered 

Recommendations as to Guilt in the Florida Bar’s disciplinary proceeding against Jose “Pepe” 

Herrera, a co-conspirator with the Tribe and Roman in the underlying conduct. Herrera was 

found guilty on eighteen counts of violating Florida Bar Rules. Roman has been permanently 

disbarred and Herrera has been disbarred for ten years. 
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PROCEDURAL HISTORY 

 Without retreading the complete procedural history of this case, there are some 

key events that are important to put the Tribe’s request for attorney’s fees in context:   

Initial Ruling on Sovereign Immunity. Although the Third District Court 

of Appeal has entered its Opinion finding that the Miccosukee Tribe was protected by 

the doctrine of tribal sovereign immunity, as an initial mater, Judge Thornton 

reached the opposite conclusion. The parties fully briefed and argued that issue to 

Judge Thornton, and the Court denied the Tribe’s motion to dismiss based on 

sovereign immunity. As Judge Thornton concluded: “When a sovereign Tribe brings 

claims in state or federal court (thus subjecting itself to that court’s jurisdiction), 

which claims ultimately are determined by that court to have been brought in bad 

faith, the Tribe’s conduct in bringing such claims constitutes a clear waiver of tribal 

sovereign immunity for redress sought against the Tribe, so long as that redress is a 

direct result of, and arises directly out of, the Tribe’s initial claims which have already 

been judicially determined to have been brought in bad faith.” See Order Denying 

Motion to Dismiss, entered December 7, 2016, at 6. In addition, when the Tribe sought 

to stay the action pending an interlocutory appeal on the sovereign immunity issue, 

the Court denied the stay request. See Order Denying Stay, entered December 16, 

2016. And, more significantly, the Tribe filed a lengthy motion stay before the Third 

District Court of Appeal arguing that “a stay of discovery pending resolution of the 

Tribe’s interlocutory appeal on the threshold issue of sovereign immunity will 

promote efficient decision making, conserve party resources, avoid undue burden and 
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unnecessary expense, and best serve the interests of justice.” The appellate court 

denied the stay as well. See Order, entered January 3, 2017.   

 Mediation. As required by the Court’s Case Management Order, the parties 

subsequently participated in a Mediation on March 10, 2017, with retired Circuit 

Court Judge Stanford Blake as the Mediator. At that Mediation, the Tribe made a 

settlement offer in an amount that definitively shows that its Proposal for Settlement 

(made about two months after the Mediation) was not a genuine attempt to settle the 

case. While we do not believe that the mediation privilege is applicable in this 

circumstance (because the relevant factors under Florida Statutes § 768.79 require 

the Court to consider the number and nature of prior offers made), Lewis and Tein 

are not stating the amount of that offer in this Brief and will provide it to Court under 

seal or in camera. And, following the Mediation, the Tribe filed a Notice with the 

Court indicating that “further discussion” was expected to take place between the 

parties. See Notice of Clarification, filed March 14, 2017. And, indeed, further 

discussion did take place outside of the Mediation context after that date. 

 Punitive Damages Allowed. In the time that followed the Mediation, the 

Tribe’s position in this case got worse, not better. On April 6, 2017, the Court allowed 

Lewis and Tein to amend their complaint to seek punitive damages against the Tribe. 

See Order on Motion to Amend, entered April 6, 2017. And when the Tribe moved for 

reconsideration on that Order, the Court held a hearing and again concluded that 

“[a]fter hearing argument on the substance of the motion, the Court deems the proffer 
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sufficient to sustain an assertion of punitive damages.” Order on Motion for 

Reconsideration, entered April 11, 2017. 

 The Proposals for Settlement. The Tribe’s Proposals for Settlement (“PFS”) 

were served on May 17, 2017, roughly two months after the Mediation and one month 

after the Court allowed Lewis Tein to seek punitive damages. In the PFS, the Tribe 

offered a mere $2,500 to each of the plaintiffs – Lewis Tein, P.L., Guy Lewis and 

Michael Tein. Florida Statutes § 768.79(2)(c) also requires a PFS to state with 

particularity “the amount offered to settle a claim for punitive damages, if any.” 

Despite the fact that the Court had entered Orders permitting Lewis Tein to seek 

punitive damages, the Tribe’s PFS offered $0 to settle the punitive damages claims. 

Litigation over Whether the PFS was Made “In Good Faith”. Lewis and 

Tein originally opposed the Tribe’s Motion for Attorney’s Fees on the threshold issue 

of whether the PFS was made in “good faith.” Section 768.79(7)(a) provides that “the 

court may, in its discretion, determine that an offer was not made in good faith. In 

such case, the court may disallow an award of costs and attorney’s fees.” See, e.g., 

McGregor v. Molnar, 79 So.3d 908, 910-11 (Fla. 2d DCA 2012) (court may disallow an 

entitlement to attorney’s fees if it determines the offer was not made “in good faith”). 

Lewis and Tein argued that the PFS was not a good faith effort to resolve this serious 

case; rather, it was an effort to put down a marker so that the present argument for 

attorney’s fees could be made if the circumstances arose. This part of the case was 

heard by Judge Beatrice Butchko, who had inherited the case from Judge Thornton’s 

Complex Business Division docket.  
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Judge Butchko received briefing on the issue and held a hearing on April 24, 

2018. After a recess, the court ruled from the bench. 4/24/2018 Hearing Transcript at 

80-84. The court noted that “good faith” for purposes of the offer of judgment statute 

required the court to consider and decide based on its view of the Tribe’s “subjective 

motivations and beliefs.” Id. at 80. Acknowledging that good faith was a fact specific 

inquiry, and that each case must be resolved “on its own facts,” the Court recounted 

the facts and evidence that had been presented to it by both sides during the hearing. 

Id. at 80-81. It then rejected the Tribe’s contention that it made its offers of judgment 

to Lewis Tein with a subjective, good faith intent to broker a settlement, as opposed 

to using them solely to create a potential basis for attorneys’ fees. See id. at 82-83. In 

its view of the record before it, the Tribe’s explanations lacked credibility: “there was 

no way that anybody could imagine what the Third DCA was going to do based on the 

questions posed by [the panel].” Id. at 84. The court concluded that, if the Tribe’s 

intent had indeed been a good faith motive to settle, then “based upon the facts of this 

case . . . th[e] offer[s] of judgment would have been made at the onset of the litigation; 

because the legal posture of sovereign immunity . . . [never] changed.” Id. at 83. The 

Court accordingly denied the Tribe’s motion. See Order Denying Defendant’s Motion 

for Attorney Fees, entered April 27, 2018.  

The Tribe appealed, and the Third District Court of Appeal reversed Judge 

Butchko’s decision and remanded the case for further proceedings in an Opinion filed 

August 14, 2019. Inexplicably, the Tribe waited over a year to set the present hearing. 
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THE ATTORNEYS’ FEES SOUGHT BY THE TRIBE 

SHOULD BE REDUCED UNDER THE APPLICABLE FACTORS 

 

 The Third District Court of Appeal’s Opinion establishes the Tribe’s 

entitlement to an award of attorneys’ fees. This Court, however, must still go through 

the additional, multi-factor analysis set forth in Rule 1.442 and Florida Statutes § 

768.79 to determine what a reasonable award should be. This is a separate analysis 

to take place after a finding of entitlement has been made and after an evidentiary 

hearing in which all of the enumerated factors are considered. See Ruiz v. Policlinica 

Metropolitana, C.A., 260 So.3d 1081, 1091-92 (Fla. 3rd DCA 2018); McGregor v. 

Molnar, 79 So.3d 908, 911 (Fla. 2d DCA 2012) (“If the court decides that the offer was 

made in good faith, section 768.79(7)(b) and rule 1.442(h)(2) set forth six factors to be 

considered in determining the reasonableness of an award.”).  

Section 768.79(7)(b) provides:3 

When determining the reasonableness of an award of attorney’s 

fees pursuant to this section, the court shall consider, along with 

all other relevant criteria, the following additional factors: 

 

1. The then apparent merit or lack of merit in the claim. 

 

2. The number and nature of offers made by the parties. 

 

3. The closeness of questions of fact and law at issue. 

 

4. Whether the person making the offer had unreasonably 

refused to furnish information necessary to evaluate the 

reasonableness of such offer. 

 

 
3    Rule 1.442(h)(2) sets for the same factors to be considered “along with all other 

relevant criteria.” See Internutrivito, S.A. v. Black & Decker (U.S.) Inc., 2005 WL 8155562, 

at *4 (S.D. Fla. June 21, 2005) (“[T]hese factors are not exclusive in determining the amount 

of the fee to be awarded.”). 
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5. Whether the suit was in the nature of a test case presenting 

questions of far-reaching importance affecting nonparties. 

 

6. The amount of the additional delay cost and expense that 

the person making the offer reasonably would be expected to 

incur if the litigation should be prolonged 

 

In other words, it is not simply a matter of tallying up the relevant invoices at 

this stage. We will address each of the relevant factors below. 

 

I. THE FLA. STAT. § 768.79(7)(b) / RULE 1.442(h)(2) FACTORS 

A. The Merit or Lack of Merit in the Claims. 

 

On Lewis and Tein’s claims that the Tribe had engaged in malicious 

prosecutions and other wrongful conduct directed at Lewis Tein, there was never any 

doubt as to the strong merit of those claims. After all, a federal court had already 

conducted a lengthy evidentiary hearing to determine whether to sanction the Tribe 

and concluded by sanctioning the Tribe and its Tribal Attorney over $1 million (again, 

none of which went to Lewis or Tein or their law firm). Judge Marcia G. Cooke 

determined: “[T]here was no evidence, or patently frivolous evidence, to support the 

factual contentions set forth [in the Second Amended Complaint], which form the 

basis of [the Tribe’s] claims against Defendants Lewis Tein . . . .”  Miccosukee Tribe 

of Indians, 2015 WL 235433, at *4. Judge Cooke also concluded that Tribal Attorney 

Roman’s behavior had been “egregious and abhorrent” and referred him to the Florida 

and federal bars “for investigation and appropriate disciplinary action.” Id. In equally 

unsparing terms, Judge Thornton concluded: “[The Tribal Attorney] and the Tribe 

together pursued this litigation in bad faith. Motivated by personal animosity for 
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Lewis Tein and the firm’s close and financially lucrative relationship with the Tribe’s 

former Chair, the Tribe and [the Tribal Attorney] acted without regard for the truth.” 

Order on Lewis Tein’s Entitlement to Attorney’s Fees and Costs, dated December 12, 

2015, at 12. Both Tribal Attorney Roman and his outside co-counsel Herrera have 

been disbarred for their conduct directed at Lewis Tein.  And, in this case, Judge 

Thornton reviewed a proffer of Lewis Tein’s evidence of malicious prosecution by the 

Tribe and allowed the Plaintiffs to seek punitive damages on those claims.  

Even on the issue of whether the Tribe could avoid this substantial liability 

under the doctrine of tribal sovereign immunity, everything was going in Lewis Tein’s 

favor until the Third District Court of Appeal issued its Opinion three months after 

the oral argument. To recap: 

◼ Judge Thornton denied the Tribe’s motion to dismiss the Complaint 

based on tribal sovereign immunity. 

 

◼ Judge Thornton denied the Tribe’s request to stay the case while the 

Tribe sought an interlocutory appeal of the tribal sovereign immunity 

issue. 

 

◼ The Third District Court of Appeal also denied the Tribe’s motion 

seeking a stay pending a resolution of the appeal. 

 

◼ After the oral argument before the Third District Court of Appeal, the 

Tribe did not renew its request for a stay (and the Court of Appeal did 

not issue one sua sponte). 

 

◼ When the Tribe subsequently moved for an extension of time to complete 

discovery, even the Tribe acknowledged “[t]he Tribe cannot predict how 

and when the Third DCA will decide the Tribe’s appeal.” Defendant’s 

Motion to Modify Scheduling Order, filed July 10, 2017. 
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B. The Number and Nature of Offers Made by the Parties. 

 

The amount of the PFS was nominal: $2,500 per plaintiff, an amount that 

would not even cover the cost of a couple of deposition transcripts in the case. It was 

not even in the nature of a “costs of defense” settlement offer. 

The Tribe’s potential exposure, on the other hand, was very high. On May 1, 

2017, before the Tribe’s PFS was served, Lewis and Tein served its expert witness 

disclosures. As a damages expert, they relied on a well-respected and experienced 

CPA and expert witness, Tony Argiz. Mr. Argiz’s damages analysis concluded that 

the Lewis Tein law firm’s damages as a result of the virtual destruction of their 

booming business were either approximately $55 million or $64 million, depending 

on certain variables in the damages model. (Even the Tribe’s own expert witness, 

Robert Taylor, estimated Lewis Tein’s damages as approaching $5 million.) In 

addition, the Court had allowed Lewis and Tein to amend their complaint to seek 

punitive damages against the tribe. In short, there is simply no squaring an aggregate 

offer of $2,500 per plaintiff in the face of a well-regarded expert’s report establishing 

damages of this magnitude, and a trial court order allowing punitive damages to be 

sought (as well as a pending count – the Florida Civil Remedies for Criminal Practices 

Act – that allowed for treble damages). 

Moreover, the parties participated in a Mediation on March 10, 2017, with 

retired Circuit Court Judge Stanford Blake. At that Mediation, the Tribe made a 

settlement offer in an amount that definitively shows that it assessed its exposure in 

this case as being far higher than a mere cost of defense (let alone the nominal 
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amount of the PFS). This reality was further confirmed by settlement conversations 

that occurred subsequent to and outside of the Mediation context, including 

conversations directly with Mr. Lewis and Mr. Tein. The nominal PFS, however, was 

served by the Tribe for strategic purposes only about two months after the Mediation 

and while these conversations were ongoing. 

The Tribe’s only justification for the nominal offer was its claim that, after the 

oral argument on May 10, 2017 before the Third District Court of Appeal, “[r]eversal 

was all but inevitable.” Attorney’s Fees Motion at ¶ 5. The proposition that a party 

can divine how the Third District Court of Appeal will rule based on its questions at 

oral argument is a dubious one. But in any event, the questioning by each of the 

presiding Judges appeared to cast doubt on the Tribe’s position. Here are just two 

examples of questions asked of the Tribe’s counsel at oral argument:4 

◼ “I think the question we have in this case is whether egregious conduct, 

conduct that is malicious, conduct that is by several judges had said that 

it was outrageous conduct. Whether outrageous conduct it can constitute 

a waiver of sovereign immunity for a separate lawsuit based upon that 

conduct?” (Judge Leslie Rothenberg @ 5:24) 

 

◼ “What about the general concept in Bermudez that active participation 

in a lawsuit, in other words, you can’t step into the case then step out of 

it, in other words, you can’t actively do stuff in the litigation and hide 

behind or shield behind immunity.  Is not the three subsequent lawsuits 

active enough participation in this field and similar enough in the 

Complaint that is raised here to then not allow you to then step back out 

of the circle?” (Judge Robert Luck @ 1:33)  

 
4     The videotape of the oral argument is available at the Third District Court of Appeal’s 

website: http://3dca.flcourts.org/Archived_Video.shtml 

http://3dca.flcourts.org/Archived_Video.shtml
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The appellate court did not announce what its ruling would be at the conclusion 

of the oral argument (and three months passed before its Opinion was released). 

Notably, the appellate court did nothing to stay the ongoing litigation in the trial 

court after the oral argument. And, tellingly, if the Tribe truly believed that 

“[r]eversal was all but inevitable,” it did nothing to renew its efforts to have either 

the trial court or the appellate court stay the case pending issuance of the decision. 

C. The Closeness of Questions of Fact and Law at Issue. 

 

As to the closeness of the case, it is important to remember that no Court has 

cast any doubt on the substantive merits of Lewis Tein’s claims. To the contrary, as 

detailed above, both the federal and state courts have excoriated the Tribe for its 

underlying conduct and harshly sanctioned the Tribe after lengthy discovery and 

evidentiary hearings. No Court has found there to be anything “close” about the 

egregiousness of the Tribe’s underlying conduct.   

And while the Third District Court of Appeal has found that the Tribe is 

protected by the doctrine of tribal sovereign immunity, it is important to review the 

procedural history leading up to that decision. As an initial mater, Judge Thornton 

reached the opposite conclusion and denied the Tribe’s motion to dismiss based on 

sovereign immunity. Thus, the parties had fully presented the issue to the Court, and 

Lewis Tein proceeded to prosecute its claims in good faith with the security of a Court 

decision rejecting the Tribe’s sovereign immunity defense. What is more, when the 

Tribe sought to stay the action pending an interlocutory appeal on the sovereign 

immunity issue, the Court denied the stay request. And, more significantly, when the 
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Tribe moved for a stay before the Third District Court of Appeal, the appellate court 

denied the stay as well. Thus, with the backdrop of an order indicating that the 

appellate court did not find such merit in the Tribe’s position as to warrant a stay, 

Lewis Tein continued to prosecute its claims in good faith.  

In addition, any fair reading of the Third District Court of Appeal’s subsequent 

Opinion reveals an obvious reluctance by that court to leave Lewis and Tein without 

a remedy for the damages it had suffered. The opening lines of the Opinion are as 

follows: 

“There are reasons to doubt the wisdom of perpetuating the 

doctrine” of tribal immunity. Kiowa Tribe of Oklahoma v. 

Mfg. Techs., Inc., 523 U.S. 751, 758 (1998). It “can harm 

those who are unaware that they are dealing with a tribe, 

who do not know of tribal immunity, or who have no choice 

in the matter, as in the case of tort victims.” Id. No one 

knows this more than Guy Lewis and Michael Tein. 

Opinion at p. 2.  And the Opinion concluded with a similar lament:  

Lewis and Tein had a right not to have their reputations 

ruined and their business destroyed by the Tribe. Like any 

injured party, if the allegations are true they should have 

proper redress for their injuries. But just as every right has 

its remedy, every rule has its exception. The exception here 

is sovereign immunity. . . . The immunity juice, our federal 

lawmakers have declared, is worth the squeeze. Still, some 

suffer from the squeezing, including car accident victims, 

beaten detainees, and Lewis and Tein. 

Opinion at pp. 25-26. In short, there was no point in this case where it was 

“unreasonable” for Lewis Tein to proceed with its claims; to the contrary, the rulings 

Lewis Tein received from the trial court and initially from the appellate court gave it 

a “green light” to proceed with its claims with appropriate diligence. 
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D. Whether the Suit Was in the Nature of a Test Case 

Presenting Questions of Far-Reaching Importance 

Affecting Nonparties. 

 

This was not a test case in the sense that it was brought with the intention of 

testing or expanding the bounds of the law or brought as public interest litigation; it 

was a traditional civil lawsuit seeking compensation for serious wrongs, including 

intentional torts and criminal conduct, that had been inflicted on Lewis and Tein. 

But, it most certainly did present questions of far-reaching importance affecting 

nonparties. Specifically, it presented the issue of whether the judicial doctrine of 

tribal sovereign immunity bars civil claims against an Indian tribe based on its 

intentional torts that occurred off-reservation against non-members of the tribe. 

Notably, just weeks after the Third District Court of Appeal’s Opinion in this case, 

the Alabama Supreme Court reached the opposite conclusion. In Wilkes v. PCI 

Gaming Authority, 287 So.3d 330, 334 (Ala. 2017), the Alabama Supreme Court held 

that “the doctrine of tribal sovereign immunity affords no protection to tribes with 

regard to tort claims asserted against them by non-members.” 

Without taking too deep a dive into the constitutional debate, it can be said 

that this is an area where there have been vigorous and evolving dissents on the 

Supreme Court. Here is a synopsis of the lay of the land:  

The Supreme Court has held that, as “domestic dependent nations,” Indian 

tribes enjoy some of the attributes of sovereignty, including sovereign immunity—the 

right not to be subject to suit without their consent. See Michigan v. Bay Mills Indian 

Community, 572 U.S. 782, 788-89 (2014). The core concerns of tribal sovereign 
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immunity have traditionally been tribal self-governance and the management of 

tribal lands. See Three Affiliated Tribes of Fort Berthold Reservation v. Wold 

Engineering, P.C., 476 U.S. 877, 890 (1986). The Supreme Court has extended the 

doctrine of tribal sovereign immunity to the context of commercial relationships 

between Indian tribes and non-Indians. In Kiowa Tribe of Oklahoma v. 

Manufacturing Technologies, Inc., 523 U.S. 751, 760 (1988), the Court held that 

“[t]ribes enjoy immunity from suits on contracts, whether those contracts involve 

governmental or commercial activities and whether they were made on or off 

reservation.” Kiowa, however, was decided over a three-Justice dissent, which 

subsequently became a four-Justice dissent.  See Bay Mills, 572 U.S. at 814 (“I am 

now convinced that Kiowa was wrongly decided; that in the intervening 16 years, its 

error has grown more glaringly obvious; and that stare decisis does not recommend 

its retention.”) (Scalia, J., dissenting).    

Among other things that make this an issue that is up-for-grabs in the 

Supreme Court in the future, (1) the Court’s ruling in Kiowa acknowledged from the 

start that “[t]here are reasons to doubt the wisdom of perpetuating the doctrine,” 523 

U.S. at 758; (2) the dissenting Justices in Kiowa and subsequent cases have sharply 

questioned the applicability of tribal sovereign immunity to any off-reservation 

conduct, let alone off-reservation torts; and (3) the make-up of the Supreme Court has 

changed substantially since Justice Scalia’s 2014 dissent made it four Justices that 

believe Kiowa was wrongly decided. 

 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986130716&pubNum=708&originatingDoc=I79ae8570e58811e3a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986130716&pubNum=708&originatingDoc=I79ae8570e58811e3a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)




20 
 

E. The Amount of the Additional Delay Cost and Expense 

that the Party Making the Proposal Reasonably Would 

be Expected to Incur if the Litigation Were to be 

Prolonged 

 

A review of what transpired in this litigation after the oral argument on May 

10, 2017 (at which point the Tribe was purportedly convinced of its inevitable win in 

this case), and after the Tribe served its nominal PFS on May 17, 2017, makes one 

thing clear. The Tribe’s counsel went on a litigation tear, driving up the expense of 

this litigation dramatically. Here is a chronology of events following the oral 

argument: 

May 15, 2017 Tribe serves several Notices of Deposition 

 

Daniel Fridman (former Lewis Tein associate) 

Simon Ferro (former Lewis Tein associate) 

Susan Capote (former Lewis Tein associate) 

Jeffrey Forman (Lewis Tein associate) 

Lauren Astigarraga (Lewis Tein associate) 

George Fowler (Plaintiffs’ expert) 

Tony Argiz (Plaintiffs’ expert) 

 

Tribe serves Interrogatories on Guy Lewis 

 

May 19, 2017 Tribe serves another Notice of Deposition 

 

Kathryn Meyers (former Lewis Tein partner) 

 

Tribe serves a second RFP on Lewis Tein 

 

May 24, 2017 Tribe serves another Notice of Deposition 

 

Reid Schaeffer (former Lewis Tein associate) 

 

May 31, 2017 Tribe serves still more Notices of Deposition 

 

Michelle Durieux (former Lewis Tein associate) 

Noam Silverman (former Lewis Tein associate) 

Jennifer Maurer (former Lewis Tein associate) 
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June 8, 2017 Tribe serves another Notice of Deposition 

 

Zach Weaver (former Lewis Tein associate) 

 

June 16, 2017 Tribe serves still more Notices of Deposition 

 

Matthew McGuane (former Lewis Tein associate) 

James Robinson (Lewis Tein accountant) 

Gerson, Preston, et al., P.A. (Lewis Tein accountant) 

 

June 22, 2017 Tribe serves another Notice of Deposition 

 

Kevin Gaunt (former Lewis Tein associate) 

 

 

 In that roughly three-month span, the Tribe took sixteen depositions, thirteen 

of which were of virtually every associate that had ever worked for Lewis Tein, 

regardless of whether they had even touched any work on any matter for the 

Miccosukee Tribe. Many of those depositions, which followed a basic outline, were 

attended by two partner-level attorneys for the Tribe. During this stretch, the Alston 

& Bird law firm had a total of 27 – yes, 27 – different timekeepers billing this file.  

* * * 

 In short, before even turning to the unreasonable amount of the fees and costs 

sought by the Tribe, this much is clear: this is an extraordinary case with an 

extraordinary history. By any reasonable account, Lewis and Tein were the victims 

of egregious misconduct by the Tribe and its Tribal Attorney and suffered mightily – 

their successful law firm destroyed, their personal and professional reputations 

damaged. It is an inconceivable turn that the Tribe now takes the position that it 

should recover money from Lewis and Tein. The discretionary factors discussed above 

all weigh strongly in Lewis and Tein’s favor and, fortunately, provide this Court the 

discretion to render a just outcome. 
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II. THE AMOUNT REQUESTED BY THE TRIBE IS UNREASONABLE 

Even in isolation, and before taking into account the direction in which the 

discretionary factors discussed above clearly point, the amount requested by the 

Tribe is unreasonable. Our presentation at the hearing we will demonstrate that the 

invoices submitted by the Tribe are plagued with examples of overstaffing, 

overbilling, overcharging, un-reimbursable costs, and time for other matters. We 

simply lay out some of the ground rules that apply under the applicable law here.  

 A. The Lodestar Standard. 

When examining the reasonableness of a request for attorney’s fees under the 

offer-of-judgment statute, the Court uses the lodestar method. “Under this method, a 

court must multiply the number of hours reasonably expended on the litigation by 

the customary fee charged in the community for similar legal services to reach a sum 

referred to as the ‘lodestar.’” Hill v. Allianz Life Ins. Co. of N. America, Inc., 2018 WL 

6983647, at *2 (M.D. Fla. Dec. 10, 2018). When the number of hours claimed by the 

party seeking attorneys’ fees is unreasonably high, the court may conduct an hour-

by-hour analysis or it may reduce the number of hours by an across-the board cut, 

with the across-the-board method often being preferable to avoid the work of pouring 

through voluminous billing records. See, e.g., Thermoset Corp. v. Building Materials 

Corp. of America, 2016 WL 3944033, at *11 (S.D. Fla. Jan, 15, 2016); Sanford v. Omni 

Hotels Mgt. Corp., 2020 WL 5260191, at *18 (M.D. Fla. August 19, 2020). 

B.        The Proper Timeframe. 

As a threshold matter, we should only be looking at fees and costs billed during 

the appropriate timeframe. The PFS in this case was served (and Notices of Service 
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were filed) on May 17, 2017. See Fla. Stat. § 768.79(1) (“[I]f a defendant files an offer 

of judgment which is not accepted by the plaintiff within 30 days, the defendant shall 

be entitled to recover reasonable costs and attorney’s fees incurred by her or him or 

on the defendant’s behalf . . . from the date of filing of the offer if the judgment is one 

of no liability or the judgment obtained by the plaintiff is at least 25 percent less than 

such offer . . . .”). “The case law is clear that a prevailing party is entitled to recover 

their attorney’s fees going to the date the offer of judgment was served.” Tiara Condo. 

Ass’n, Inc. v. March USA, Inc., 697 F. Supp.2d 1349, 1360 (S.D. Fla. 2010).  

Inexplicably, when asked to provide the billing records which the Tribe sought 

to include in its attorneys’ fee request, the Tribe provided Lewis and Tein (and 

apparently their own expert, Bruce Rogow) with invoices that included hundreds of 

thousands of dollars in fees that were billed before that date (as well as thousands of 

dollars in costs that were incurred before that date).  And even though Mr. Rogow’s 

Affidavit attempted to use the appropriate starting date of May 17, 2017, it still 

mistakenly includes tens of thousands of dollars in fees that were billed prior to that 

date, as well as thousands of dollars in costs. 

C.         Reasonableness of Hourly Rates. 

A reasonable hourly rate is “the prevailing market rate in the relevant legal 

community for similar services by lawyers of reasonably comparable skills, 

experience, and reputation.” Norman v. Hous. Auth. of City of Montgomery, 836 F.2d 

1292, 1299 (11th Cir. 1988). The “relevant market” is “the place where the case is 

filed.” American Civil Liberties Union v. Barnes, 168 F.3d 423, 437 (11th Cir. 1999). 

This case was filed in Miami-Dade County. 
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The Tribe’s lead counsel was a local attorney, Robert Saunooke, who had his 

own law firm in Plantation, Florida. A graduate of Washington and Lee University 

School of Law in 1992, with roughly 25 years of experience at the time the underlying 

litigation took place, Mr. Saunooke was also an Adjunct Professor at Emory 

University Law School and a specialist in Native American law. Plaintiffs do not 

challenge Mr. Saunooke’s hourly rate of $350. But there is no reason that Mr. 

Saunooke needed to co-counsel with Alston & Bird, an 800-lawyer firm based in 

Atlanta, when there were any number of firms based in South Florida that could have 

handled the matter with him. (And the Miccosukee Tribe has employed a number of 

different local lawyers and local law firms over the years in a variety of matters.)  

In any event, Lewis and Tein should not suffer the consequences of the Tribe’s 

choice to use out-of-state counsel from a “Big Law” firm to staff a defense team that 

dwarfed Lewis and Tein’s team – which consisted primarily of the undersigned and 

his paralegal.5 As one federal court has put it when undertaking this analysis: 

“Having a bigger defense team can advantage a client. But having a bigger defense 

team is more expensive. In the fee-shifting context, who should bear the added 

expense for the added advantage? Florida courts answer the question against the fee 

applicant, resisting the assessment of attorney’s fees for work by more than one 

lawyer if one lawyer would have sufficed.” Sanford v. Omni Hotels Mgt. Corp., 2020 

WL 5260191, at *17 (M.D. Fla. August 19, 2020). 

 
5  Attorney Roberto Martínez participated in the Mediation in this matter with the 

undersigned, and attorney Stephanie Casey covered the defense of a few of the depositions of 

Lewis Tein’s former associates when the undersigned was unavailable. 





25 
 

We do not take issue with the experience and skill of the partners with whom 

we interacted in this case from the Alston & Bird law firm. However, we note that 

courts in this district have undertaken a thorough analysis of the rates charged by 

experienced and established litigators at South Florida firms, around the same period 

of time as the relevant billing for which the Tribe seeks recovery, and have typically 

arrived at a figure of $500 per hour being the appropriate benchmark for an hourly 

rate for a very experienced litigation partner. See, e.g., Fillippova v. Mogilevsky, 2019 

WL 1216221, at *4 (S.D. Fla. Feb. 8, 2019) ($500 per hour for South Florida litigator 

“who has more than forty years of experience”); Fillippova v. Mogilevsky, 2019 WL 

1216150, at *5 (S.D. Fla. Feb. 14, 2019) (reducing rate from $600 to $500 per hour for 

South Florida litigator who was “a named partner with almost 40 years of 

experience”); Thermoset Corp. v. Building Materials Corp. of America, 2016 WL 

3944033, at *5 (S.D. Fla. Jan, 15, 2016) (analyzing reasonable hourly rates for 

attorneys at the firm of Thornton Davis & Fein and concluding that name partner, 

with 25 years of experience, Frederick Fein’s claimed hourly rate of $650 should be 

reduced to $475 and a junior partner, with 8 years of experience, should be reduced 

from $400 to $325). By contrast, Alston & Bird partners George Abney (a 1999 law 

school graduate) billed at $760 and $795 per hour, and Dan Diffley (a 2000 law school 

graduate) billed at $720 and $765 per hour. 

A good reference is the careful analysis conducted earlier this year of the 

hourly rates appropriate for litigators of various levels of experience at Holland & 

Knight who had been involved in a complex civil litigation in the Southern District of 
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Florida during roughly the same timeframe as the present case unfolded. The court 

arrived at the following rates: 

◼ $500/hour for litigation partner with over 45 years of litigation experience 

◼ $450/hour for litigation partner with 22 years of litigation experience 

◼ $300 per hour for third-year litigation associates 

◼ $250 per hour for a first-year associate 

See Amended Omnibus Report & Recommendation on Amount of Attorneys’ Fees and 

Costs, entered April 16, 2020, in Architectural Ingenieria Siglo XXI, LLC v. 

Dominican Republic, Case No. 13-cv-20544 (U.S. District Court, Southern District of 

Florida) at 32-36. 

D.         Other Consequences of Use of Out-of-State Counsel  

One other consequence of using out-of-state counsel for a Miami-Dade County 

case is that the substantial time and costs for travelling to-and-from Atlanta to South 

Florida for depositions and hearings and meetings should not be recoverable. See 

Sanford v. Omni Hotels Mgt. Corp., 2020 WL 5260191, at *18 n. 19 (M.D. Fla. August 

19, 2020) (“Under Florida law, fees incurred for travel are allowed with proof that the 

fee applicant could not obtain a competent local lawyer. That proof was lacking 

here.”); Dish Network Serv. LLC v. Myers, 87 So.3d 72, 79 (Fla. 2d DCA 2012) (“In 

Florida, the longstanding rule is that an award of attorneys' fees should not include 

travel time without proof that a competent local attorney could not be obtained. In 

this case, there was no competent, substantial evidence to support a finding that 

[defendant] could not obtain a competent Pasco County lawyer to handle his case.”). 

Mr. Saunooke, whose offices were in Plantation, Florida took the deposition of 

former Lewis Tein associate Reid Schaefer, on June 2, 2017 in Miami. There is no 
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reason the Tribe had to fly in partners from Atlanta to do the same thing, particularly 

when the depositions all followed the same basic outline and typically lasted a couple 

of hours or less. The following chart of depositions taken by the Tribe in South Florida 

during the relevant timeframe (most of which were attended by two partner-level 

attorneys) gives just a taste of the extent of this overbilling (and overstaffing): 

Date  Deponent Counsel for 

Tribe 

Location of Deposition 

5-18-2017 Daniel Fridman Robert Saunooke 

George B. Abney 

White & Case, LLP 

Miami, FL  

5-18-2017 Lauren Astigarraga Robert Saunooke 

George B. Abney 

Colson Hicks Eidson 

Miami, FL 

5-18-2017 Jeffrey Forman Robert Saunooke 

George B. Abney 

Colson Hicks Eidson 

Miami, FL 

5-23-2017 Susan Capote George B. Abney 

Daniel F. Diffley 

Colson Hicks Eidson 

Miami, FL 

5-23-2017 Simon Ferro George B. Abney 

Daniel F. Diffley 

Colson Hicks Eidson 

Miami, FL 

5-26-2017 Kathryn Meyers George B. Abney 

Daniel F. Diffley 

Broad and Cassel 

Miami, FL 

6-02-2017 Reid Schaeffer Robert Saunooke Liebler Gonzalez & Portuondo 

Miami, FL 

6-07-2017 Michelle Durieux George B. Abney 

Michael J. Barry 

Butler Weihmuller Katz Craig 

Miami, FL 

6-08-2017 Noam Silverman George B. Abney 

Michael J. Barry 

101 NE 3rd Ave, Suite 1500 

Ft. Lauderdale, FL  

6-09-2017 Jennifer Bean George B. Abney 

Michael J. Barry 

Genovese Joblove & Battista 

Ft. Lauderdale, FL 

6-16-2017 Tony Argiz (expert) Robert Saunooke 

Daniel F. Diffley 

Eric Schnapp 

Colson Hicks Eidson 

Miami, FL 

6-20-2017 Jim Robinson 

(accountant) 

Robert Saunooke 

George B. Abney 

Colson Hicks Eidson 

Miami, FL 

6-20-2017 Matthew McGuane Robert Saunooke 

George B. Abney 

Levine, Kellogg law firm 

Miami, FL 
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Respectfully submitted, 

 

COLSON HICKS EIDSON, P.A. 

255 Alhambra Circle, Penthouse 

Coral Gables, Florida 33134 

Tel: (305) 476-7400 

 

By: /s/ Curtis Miner__________ 

Curtis Miner 

Florida Bar # 885681 

curt@colson.com   

Attorneys for Plaintiffs 

mailto:curt@colson.com
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was served via e-

mail on November 18, 2020 on the below counsel:  

Robert Saunooke, Esq.  

Saunooke Law Firm PA  

9749 SW 1st Street  

Plantation, FL 33324 

Tel: (561) 302-5297  

ndnlawyer@hotmail.com   

 

George B. Abney 

Daniel F. Diffley 

ALSTON & BIRD LLP 

1201 West Peachtree Street 

Atlanta, Georgia 30309-3424 

george.abney@alston.com 

dan.diffley@alston.com 

Counsel for Defendant Miccosukee Tribe of Indians of Florida  
 

 

 

/s/ Curtis Miner____________  

                Curtis Miner 

 

mailto:ndnlawyer@hotmail.com
mailto:george.abney@alston.com
mailto:dan.diffley@alston.com



