
No. 19-16777

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

____________________

BIG SANDY RANCHERIA ENTERPRISES,
Plaintiff–Appellant,

V.

XAVIER BECERRA, IN HIS OFFICIAL CAPACITY AS ATTORNEY GENERAL OF
CALIFORNIA; AND NICOLAS MADUROS, IN HIS OFFICIAL CAPACITY AS DIRECTOR OF

THE CALIFORNIA DEPARTMENT OF TAX AND FEE ADMINISTRATION,
Defendants–Appellees.

____________________

On Appeal from the United States District Court
for the Eastern District of California

No. 1:18-cv-00958-DAD-EPG
The Honorable Dale A. Drozd, Judge

____________________

APPELLEES’ ANSWERING BRIEF
____________________

Michael von Loewenfeldt
WAGSTAFFE, VON LOEWENFELDT,
BUSCH & RADWICK LLP
100 Pine Street, Suite 725
San Francisco, CA 94111
(415) 357-8900
Attorney for Nicolas Maduros,
Director of the California Department
of Tax and Fee Administration

Xavier Becerra
Attorney General of California
Karen Leaf
Senior Assistant Attorney General
James V. Hart
Peter F. Nascenzi
Deputy Attorneys General
CALIFORNIA DEPARTMENT OF JUSTICE
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550
(916) 210-7806
James.Hart@doj.ca.gov
Attorneys for Xavier Becerra, Attorney
General of California

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 1 of 77

mailto:James.Hart@doj.ca.gov


TABLE OF CONTENTS

Page

i

INTRODUCTION ................................................................................................. 1

STATEMENT OF JURISDICTION ...................................................................... 3

STATEMENT OF THE ISSUES ........................................................................... 3

STATEMENT OF THE CASE .............................................................................. 4
I. BSRE’s Cigarette Business Prior to Filing Suit .................................. 4
II. BSRE’s Claims .................................................................................. 8
III. Defendants’ Motions to Dismiss ...................................................... 10
IV. BSRE’s Current Business ................................................................ 12

ARGUMENT....................................................................................................... 13
I. BSRE’s Fifth Cause of Action Is Barred by the Tax Injunction

Act ................................................................................................... 13

A. 28 U.S.C. § 1362 Does Not Authorize BSRE’s Tax
Challenge Because BSRE Is Not an “Indian Tribe Duly
Recognized by the Secretary of the Interior” .......................... 15

1. BSRE, a Federally Chartered Tribal Corporation,
Is a Separate and Distinct Legal Entity from the
Big Sandy Tribal Government ..................................... 16

2. As this Court Concluded in Navajo, 28 U.S.C.
§ 1362 Does Not Open the Court to Entities Other
Than Tribal Governments ............................................ 19

3. BSRE Is Not a Tribe “Duly Recognized by the
Secretary of the Interior”.............................................. 25

B. BSRE Was Invited to Cure This Jurisdictional Issue
Below, and Elected Not to Do So ........................................... 27

II. BSRE’s Other Claims Likewise Fail to State a Claim on Which
Relief May Be Granted. The District Court Correctly Held
BSRE Is Not Immune from Application of the California
Cigarette Regulatory Scheme ........................................................... 29

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 2 of 77



TABLE OF CONTENTS
(continued)

Page

ii

A. California Regulatory Scheme ............................................... 29

1. The Cigarette Tax Law ................................................ 30
2. The California Licensing Act ....................................... 32
3. The Complementary Statute ......................................... 33

B. State Regulation and Tribal Sovereignty ................................ 35
C. The District Court Correctly Held the State Scheme

Permissible Under Well-Settled Federal Law. ........................ 39

1. BSRE’s Ipse Dixit Assertion of Exemption for Its
Business Does Not Place Its Sales Activities
Beyond State Reach ..................................................... 43

a. Moe and Its Progeny Establish the State’s
Ability to Regulate Its Cigarette Market,
Including Subject and Exempt Sales .................. 44

b. The Licensing Act .............................................. 50
c. The Complementary Statute ............................... 51

2. Cases Considering the Indian Trader Statutes
Further Undermine BSRE’s Legal Challenge............... 52

3. The District Court Correctly Held that Mescalero,
not Bracker, Properly Controls Analysis of
BSRE’s Off-Reservation Sales Activities .................... 60

CONCLUSION ................................................................................................... 64

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 3 of 77



TABLE OF AUTHORITIES

Page

iii

CASES

Agua Caliente Band of Cahuilla Indians v. Hardin
223 F.3d 1041 (9th Cir. 2000) .......................................................................... 27

American Vantage Cos. v. Table Mountain Rancheria
292 F.3d 1091 (9th Cir. 2002) .......................................................................... 18

Ashton v. Cory
780 F.2d 816 (9th Cir. 1986) ............................................................................ 20

Bryan v. Itasca County
426 U.S. 373 (1976) ......................................................................................... 38

California State Board of Equalization v. Chemehuevi Indian Tribe
474 U.S. 9 (1985) (per curiam) ...................................................... 31, 40, 46, 47

California v. Grace Brethren Church
457 U.S. 393 (1982) ......................................................................................... 14

Central Machinery Co. v. Arizona State Tax Commission
448 U.S. 160 (1980) ............................................................................. 53, 54, 56

DaimlerChrysler Corp. v. Cuno
547 U.S. 332 (2006) ......................................................................................... 14

Department of Taxation and Finance v. Milhelm Attea & Bros.
512 U.S. 61 (1994) ....................................................................................passim

Dillon v. Montana
634 F.2d 463 (9th Cir. 1980) ............................................................................ 20

Duro v. Reina
495 U.S. 676 (1990) ......................................................................................... 61

Food & Drug Administration v. Brown & Williamson Tobacco Corp.
529 U.S. 120 (2000) ......................................................................................... 57

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 4 of 77



TABLE OF AUTHORITIES
(continued)

Page

iv

Franchise Tax Board of California v. Alcan Aluminum Ltd.
493 U.S. 331 (1990) ......................................................................................... 13

Linneen v. Gila River Indian Community.
276 F.3d 489 (9th Cir. 2002) ............................................................................ 17

Lorillard Tobacco Co. v. Reilly
533 U.S. 525 (2001) ......................................................................................... 33

Merrion v. Jicarilla Apache Tribe
455 U.S. 130 (1982) ......................................................................................... 17

Mescalero Apache Tribe v. Jones
411 U.S. 145 (1973) ............................................................................. 11, 38, 61

Moe v. Confederated Salish & Kootenai Tribes of the Flathead
Reservation
425 U.S. 463 (1976) ..................................................................................passim

Muscogee (Creek) Nation v. Pruitt
669 F.3d 1159 (10th Cir. 2012) ...................................................... 38, 42, 57, 63

Narragansett Indian Tribe v. Rhode Island
449 F.3d 16 (1st Cir. 2006) .............................................................................. 62

Navajo Tribal Utility Authority v. Arizona Department of Revenue
608 F.2d 1228 (9th Cir. 1979) .................................................................... 20, 21

Nevada v. Hicks
533 U.S. 353 (2001) ......................................................................................... 36

Oklahoma Tax Commission v. Chickasaw Nation
515 U.S. 450 (1995) ................................................................................... 37, 61

Oklahoma Tax Commission v. Citizen Band Potawatomi Indian Tribe
498 U.S. 505 (1991) ................................................................................... 47, 62

Parker Drilling Co. v. Metlakatla Indian Community
451 F. Supp. 1127 (D. Alaska 1978) ................................................................ 18

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 5 of 77



TABLE OF AUTHORITIES
(continued)

Page

v

People ex rel. Becerra v. Huber
32 Cal. App. 5th 524 (2019) ............................................................................... 7

People ex rel. Brown v. NativeBuy, Inc.
Final Judgment, Case No. INC 10005471 (Cal. Super. Ct.
Riverside Dec. 28, 2012).................................................................................... 6

People ex rel. Harris v. Native Wholesale Supply Co.
196 Cal. App. 4th 357 (2011) ......................................................................... 4, 5

People ex rel. Harris v. Road Runner Trading Post
Judgment, Case No. INC 1106441 (Cal. Super. Ct. Riverside Oct.
25, 2013) ............................................................................................................ 6

People ex rel. Harris v. Rose
16 Cal. App. 5th 317 (2017) ............................................................................... 6

People ex rel. Harris v. Sixkiller
Final Judgment, Case No. INC 1300980 (Cal. Super. Ct. Riverside
June 18, 2015).................................................................................................... 6

Price v. Hawaii
764 F.2d 623 (9th Cir. 1985) ............................................................................ 25

Rasul v. Bush
542 U.S. 466 (2004) ......................................................................................... 14

Rice v. Rehner
463 U.S. 713 (1983) ............................................................................. 42, 55, 61

Smith v. Marsh
194 F.3d 1045 (9th Cir. 1999) .......................................................................... 14

South Carolina v. Catawba Indian Tribe, Inc.
476 U.S. 498 (1986) ......................................................................................... 26

State ex rel. Edmondson v. Native Wholesale Supply
237 P.3d 199 (Okla. 2010) ............................................................................... 52

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 6 of 77



TABLE OF AUTHORITIES
(continued)

Page

vi

Uniband, Inc. v. Commissioner
140 T.C. 230 (2013) ................................................................................... 23, 24

United Keetoowah Band of Cherokee Indians v. Oklahoma ex rel.
Moss
927 F.2d 1170 (10th Cir. 1991) .................................................................. 22, 23

Wagnon v. Prairie Band of Potawatomi Nation
546 U.S. 95 (2005) ..................................................................................... 37, 62

Warren Trading Post Co. v. Arizona Tax Commission
380 U.S. 685 (1965) ......................................................................................... 53

Washington v. Confederated Tribes of the Colville Indian Reservation
447 U.S. 134 (1980) ..................................................................................passim

Washington v. Confederated Tribes of the Colville Indian Reservation
Brief of Appellee, 447 U.S. 134 (1980), 1979 WL 200128 .............................. 45

White Mountain Apache Tribe v. Bracker
448 U.S. 136 (1980) ....................................................................... 36, 37, 39, 44

White Mountain Apache Tribe v. Williams
810 F.2d 844 (9th Cir. 1985) ...................................................................... 21, 24

Worchester v. Georgia
31 U.S. (6 Pet.) 515 (1832) .............................................................................. 36

STATUTES

25 U.S.C. § 5117................................................................................................... 18

25 U.S.C. § 5136................................................................................................... 18

28 U.S.C. § 1362............................................................................................. 15, 27

California Complementary Statute, Cal. Rev. & Tax. Code § 30165.1 ............ 34, 35

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 7 of 77



TABLE OF AUTHORITIES
(continued)

Page

vii

California Escrow Statute, Cal. Health & Safety Code
§ 104556 .......................................................................................................... 34
§ 104557 .......................................................................................................... 34
§ 104557 .......................................................................................................... 34

Cigarette and Tobacco Products Licensing Act of 2003, Cal. Bus. &
Prof. Code
§ 22970.1 ......................................................................................................... 32
§ 22974 ............................................................................................................ 32
§ 22975 ............................................................................................................ 31
§ 22978.1 ......................................................................................................... 32
§ 22978.4 ......................................................................................................... 32
§ 22978.5 ......................................................................................................... 32
§ 22979.4 ......................................................................................................... 32
§ 22979.5 ......................................................................................................... 32
§ 22979.6 ......................................................................................................... 32
§ 22980.1 ......................................................................................................... 32

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 8 of 77



TABLE OF AUTHORITIES
(continued)

Page

viii

Cigarette and Tobacco Products Tax Law, Cal. Rev. & Tax. Code
§ 30005 ............................................................................................................ 30
§ 30008 ............................................................................................................ 30
§ 30009 ............................................................................................................ 49
§ 30011 ............................................................................................................ 30
§ 30101 ............................................................................................................ 30
§ 30103 ............................................................................................................ 49
§ 30108 ............................................................................................................ 31
§ 30123 ............................................................................................................ 30
§ 30130.51 ....................................................................................................... 30
§ 30131.2 ......................................................................................................... 30
§ 30140 ............................................................................................................ 31
§ 30163 ............................................................................................................ 30
§ 30182 ............................................................................................................ 31
§ 30436 ............................................................................................................ 62
§ 30436 ............................................................................................................ 35
§ 30436 ............................................................................................................ 35
§ 30436 ............................................................................................................ 35
§ 30436 ............................................................................................................ 35

Contraband Cigarette Trafficking Act
18 U.S.C. § 2343(c) ......................................................................................... 59

Idaho Complementary Statute, Idaho Code §§ 39-8401 to -8425 .......................... 40

Indian Reorganization Act of 1934, §17, 25 U.S.C. § 5124 ............................. 19, 23

Indian Trader Statutes
25 U.S.C. § 261 ............................................................................................... 53
25 U.S.C. § 264 ............................................................................................... 53

Montana Complementary Statute, Mont. Code §§ 16-11-501 to -512 ................... 41

Oklahoma Complementary Statute, Okla. Stat. tit. 68, §§ 360.1–.8 ....................... 41

Oklahoma Indian Welfare Act, 25 U.S.C. § 5203 ................................................. 22

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 9 of 77



TABLE OF AUTHORITIES
(continued)

Page

ix

Prevent All Cigarette Trafficking Act of 2009
15 U.S.C. § 375 ......................................................................................... 58, 59
15 U.S.C. § 375 note ........................................................................................ 58
15 U.S.C. § 376a ........................................................................................ 13, 59
15 U.S.C. § 376a .............................................................................................. 58
15 U.S.C. § 377 ............................................................................................... 59
15 U.S.C. § 378 ............................................................................................... 59
Pub. L. No. 111-154, 124 Stat. 26 (codified at 15 U.S.C. §§ 375–
378; 18 U.S.C. §§ 1716E, 2343(c)) .................................................................. 57

Tax Injunction Act, 28 U.S.C. § 1341 ................................................................... 13

Washington Complementary Statute, Wash. Rev. Code §§
70.158.010–.901 .............................................................................................. 41

CONSTITUTIONAL PROVISIONS

Indian Commerce Clause, U.S. Const. Art. 1, § 8, cl. 3 ......................................... 36

OTHER AUTHORITIES

25 C.F.R. § 81.3 (1985) ........................................................................................ 24

Bureau of Indian Affairs, Example of a Federal Charter,
https://www.bia.gov/sites/bia.gov/files/assets/bia/ois/pdf/idc-
001806.pdf ....................................................................................................... 17

California Department of Tax and Fee Administration, CDTFA-501-
CD Rev. 13 (10-17), Cigarette Distributor’s Tax Report (2017) ...................... 31

13D CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE &
PROCEDURE § 3579 (Westlaw, 3d ed., database updated Aug. 2019) ................ 19

COHEN’S HANDBOOK OF FEDERAL INDIAN LAW (Nell Jessup Newton et
al., eds., 2012 ed.) ............................................................................................ 28

FELIX S. COHEN’S HANDBOOK OF FEDERAL INDIAN LAW (Rennard
Strickland et al., eds., 1982 ed.) ....................................................................... 24

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 10 of 77

https://www.bia.gov/sites/bia.gov/files/assets/bia/ois/pdf/idc-


TABLE OF AUTHORITIES
(continued)

Page

x

H.R. Rep. No. 103-781 (1994), reprinted in 1994 U.S.C.C.A.N. 3768.................. 27

Hillary DeLong et al., Common State Mechanisms Regulating Tribal
Tobacco Taxation and Sales, the USA, 2015, 25 TOBACCO
CONTROL (SUPPLEMENT 1) i32 (2016) .............................................................. 41

Letter from Kevin C. O’Keefe, Chief, Operational Div., ATF, U.S.
Dep’t of Justice, to Azuma Corp. (Nov. 12, 2019) ..................................... 12, 59

Master Settlement Agreement § IX(c) ................................................................... 33

Notice of Indian Entities Recognized, 85 Fed. Reg. 5462, 5462 (Jan.
30, 2020) .......................................................................................................... 21

Separability of Tribal Organizations Organized Under Sections 16 and
17 of the Indian Reorganization Act, 65 Interior Dec. 483 (1958) .................... 17

Settlement Agreement Between the People of the State of California
and Grand River Enterprises Six Nations, Ltd. (Nov. 27, 2018),
https://oag.ca.gov/sites/all/files/agweb/pdfs/tobacco/settlement-
agreement-ca-gre.pdf ......................................................................................... 7

U.S. GOVERNMENT ACCOUNTABILITY OFFICE, GAO-11-313, ILLICIT
TOBACCO: VARIOUS SCHEMES ARE USED TO EVADE TAXES AND
FEES (2011) ...................................................................................................... 58

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 11 of 77

https://oag.ca.gov/sites/all/files/agweb/pdfs/tobacco/settlement-


1

INTRODUCTION

Like every other state in the union, the State of California imposes taxes and

fees on the distribution of cigarettes within the state and uses a system of

registration and reporting to account for cigarettes that enter its market. Not all

cigarettes distributed in the state are subject to these taxes and fees, but all

distributions—whether subject or exempt—must pass through the State’s regulated

distribution chain, from licensed manufacturer to licensed distributor, licensed

distributor to licensed retailer, out to the consuming public.

Appellant Big Sandy Rancheria Enterprises (“BSRE”), a federally chartered

corporation of the Big Sandy Rancheria of Western Mono Indians, operates an

unlicensed cigarette distribution business from a warehouse on the Rancheria.

Unlike its licensed competitors, BSRE makes no reports to the State of its

purchases or sales, does not collect and remit taxes when they are due, and actively

avoids cigarettes whose manufacturers have joined the tobacco Master Settlement

Agreement (“MSA”) or make escrow fee payments in lieu of joinder, as the State

requires. According to BSRE, all of its customers are other Indian tribes or tribal

members who re-sell the cigarettes purchased from BSRE at retail—sometimes to

their own tribal members, but mostly to the general public. Below, BSRE conceded

the case law in this area is settled as to its retailing customers, and it acknowledges

substantial precedent affirming the obligation of on-reservation retailers to accept
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2

such “minimal burdens” as registration and reporting to facilitate collection and

remittance of taxes owed. See SER 5 (citing Moe v. Confederated Salish &

Kootenai Tribes of the Flathead Reservation, 425 U.S. 463, 483 (1976)).

But BSRE argues this long line of decisions does not reach its business

because it claims to sell cigarettes only to other Indians. It asked the district court

to declare that any application of state cigarette laws “against [BSRE] is preempted

by federal law” and to permanently enjoin the State from enforcing those laws

against it. ER 120. The district court dismissed its case with prejudice, rejecting

BSRE’s characterizations of its business as meaningfully different from other

sellers in the cigarette distribution chain. BSRE claims it only sells to other tribes

or tribal members, but even assuming that is true, it does so by bringing cigarettes

onto the Rancheria and then re-exporting them off the Rancheria to its customers.

Such “tribe-to-tribe transactions involving the movement of goods through a State,

including outside of Indian country,” the district court concluded, “are not immune

from regulation.” ER 20.

On appeal, BSRE merely repeats arguments rejected below. These arguments

begin with the premise that BSRE’s sales activities are now, and could only ever

be, characterized as tax-exempt distributions of cigarettes to Indians. Appellees do

not take a position in this case on whether BSRE owes any tax or is responsible for

any fee. Whether any particular transaction is subject to such taxes or fees is
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context-dependent and not at issue here. Instead, the State believes BSRE cannot

distribute cigarettes to non-member Indians and excuse itself from the obligations

imposed on any other seller. The overwhelming body of case law supports the

State’s position, as does the district court’s thorough and well-reasoned opinion.

For the reasons set forth below, the district court’s decision should be

affirmed.

STATEMENT OF JURISDICTION

BSRE has asserted jurisdiction under 28 U.S.C. § 1331 as to federal claims

and under 28 U.S.C. § 1362 as those claims otherwise barred by the Tax Injunction

Act, 28 U.S.C. § 1341, relying on the tribal government exception first recognized

in Moe v. Confederated Salish and Kootenai Tribes of Flathead Reservation, 425

U.S. 463, 474 (1976). ER 86–87. The district court rejected jurisdiction as to those

claims barred by the Tax Injunction Act and entered judgment dismissing BSRE’s

complaint with prejudice on August 13, 2019. This Court has jurisdiction to review

the district court’s order pursuant to 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

1. Does a federally chartered corporation operated by an Indian tribe itself

constitute an “Indian tribe or band with a governing body duly recognized by the

Secretary of the Interior,” for purposes of jurisdiction under 28 U.S.C. § 1362,
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such that it is exempt from the jurisdictional prohibition of the Tax Injunction Act

(“TIA”), 28 U.S.C. § 1341?

2. Is an on-reservation distributor that purchases cigarettes from off-reservation

suppliers and re-sells those cigarettes to off-reservation customers wholly exempt

from having to comply with state laws regulating cigarette sales?

STATEMENT OF THE CASE

I. BSRE’S CIGARETTE BUSINESS PRIOR TO FILING SUIT

This dispute traces back more than a decade, when an out-of-state cigarette

importer was looking for a distributor for its Canadian-made cigarettes. It found a

partner in the Big Sandy Rancheria of Western Mono Indians (“Big Sandy” or “the

Tribe”) and began shipping millions of cigarettes into the State of California

through the Tribe’s Rancheria. See People ex rel. Harris v. Native Wholesale

Supply Co., 196 Cal. App. 4th 357, 362–63 (2011) (discussing the relationship). At

the beginning, Big Sandy reached out to the state taxing authority, then the Board

of Equalization, seeking a license for its new cigarette business. The Board wrote

back seeking more information: Was Big Sandy importing cigarettes onto its

Rancheria for the use of its members? Or was it intending to distribute those

imported cigarettes to non-members of the Big Sandy tribe? If the latter, the Board

explained, “then a distributor’s license is required.” ER 172. Big Sandy never

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 15 of 77



5

responded, abandoning its efforts to comply with the California cigarette

regulatory scheme.

The Big Sandy cigarette business has evolved as sources and middlemen have

exited or been driven from the market. Initially, the Tribe itself operated the

distribution business under various dbas. ER 108. The Attorney General’s Office

sued its importer, and that importer stopped supplying cigarettes after California

courts held it had availed itself of the market and was subject to its laws. See

Native Wholesale Supply, 196 Cal. App. 4th at 366. The Tribe responded by

establishing the Appellant corporation, BSRE, cloaking the corporation in the

Tribe’s sovereign immunity, and placing its cigarette businesses under the new

corporation’s umbrella. See ER 105 (describing the current organization of the

Tribe’s cigarette business). The new corporation, BSRE, then sought and secured a

federal importers permit through its importing subsidiary to continue bringing in

cigarettes from Canada. ER 108.

Before and after its reorganization, BSRE refused to report its cigarette sales

and the State kept pressing BSRE on its violations. See, e.g., ER 136–43, 154–69.

Deprived of direct reporting of its purchases and sales as required by law, the State

would occasionally discover and prosecute its on-reservation retail or wholesale
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customers. See ER 92–93 (discussing prosecutions).1 In each instance, BSRE’s

customers were found operating unlicensed locations in Indian country, selling to

the public, and not complying with the host of state laws regulating the distribution

and sale of cigarettes. BSRE’s Opening Brief highlights the tax-exempt status of

tribal members, see, e.g., Opening Br. 23, 30, but in every instance so far

discovered, retail sales to member Indians have only accounted for a nominal share

of sales, see, e.g., People ex rel. Harris v. Rose, 16 Cal. App. 5th 317, 322 (2017)

(upholding judgment against a tribal member operating a smokeshop who

“presented no evidence that he sold any cigarettes to members of Alturas Indian

Rancheria or to any other Indians”).

With these outlets closed, BSRE continued to find new ones. BSRE

established a sub-distributing relationship with a tribal member operating on the

Wiyot reservation, selling cigarettes that she then re-sold onto other tribes’

1 See also, e.g., Final Judgment, People ex rel. Brown v. NativeBuy, Inc., Case No.
INC 10005471 (Cal. Super. Ct. Riverside Dec. 28, 2012), https://oag.ca.gov/sites
/all/files/agweb/pdfs/tobacco/nativebuy_judgment.pdf (Complementary Statute and
Cigarette Fire Safety Act); Judgment, People ex rel. Harris v. Road Runner
Trading Post, Case No. INC 1106441 (Cal. Super. Ct. Riverside Oct. 25, 2013),
https://oag.ca.gov/sites/all/files/agweb/pdfs/tobacco/31843507.pdf
(Complementary Statute, Cigarette Fire Safety Act and federal Contraband
Cigarette Trafficking Act); Final Judgment, People ex rel. Harris v. Sixkiller, Case
No. INC 1300980 (Cal. Super. Ct. Riverside June 18, 2015), https://oag.ca.gov
/sites/all/files/agweb/pdfs/tobacco/71103439.pdf (Complementary Statute,
Cigarette Fire Safety Act, and Cigarette Tax Law).
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reservations “by truck, using California highways.” People ex rel. Becerra v.

Huber, 32 Cal. App. 5th 524, 529 (2019). The Attorney General’s Office

discovered the Wiyot operation, sent warning letters, and brought suit. Id. at 531.

On summary judgment, the state court agreed there was no special immunity for

tribe-to-tribe sales activities and the appellate court affirmed that “to [the] extent

[this tribal member] wishes to sell tobacco products to non-tribe members on the

[Wiyot] Rancheria, or to ship products to customers off the Rancheria, she must

comply with California law.” Id. at 549. The Wiyot operation was enjoined from

future violations of state cigarette laws and closed up shop.

In July 2017, the Attorney General’s Office sued BSRE’s Canadian cigarette

manufacturer. The manufacturer negotiated a settlement agreement with the

Attorney General’s office, agreeing to secure a State-issued manufacturer’s license,

report its shipments, and comply with the Complementary Statute and other

applicable laws. See Settlement Agreement Between the People of the State of

California and Grand River Enterprises Six Nations, Ltd. (Nov. 27, 2018), https://

oag.ca.gov/sites/all/files/agweb/pdfs/tobacco/settlement-agreement-ca-gre.pdf. At

the manufacturer’s request, the settlement included a special provision for BSRE

that would have allowed it to continue importing cigarettes. See id. ¶ IV.F.4, at 12–

13. Instead, BSRE terminated its supplier relationship, began a search for a new

source for untaxed cigarettes, and filed this lawsuit.
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II. BSRE’S CLAIMS

BSRE filed its initial complaint on July 13, 2018, naming defendants Xavier

Becerra, Attorney General of the State of California, and Nicolas Maduros,

Director of the California Department of Tax and Fee Administration (“CDTFA”),

in their official capacities. See SER 21. Originally, it described itself as “Big Sandy

Enterprises . . . , a federally-chartered corporation wholly owned by the Big Sandy

Rancheria Band of Western Mono Indians (the ‘Tribe’ or ‘Big Sandy’).” Id.; see

also SER 23. After receiving the Complaint, counsel for the Defendants reached

out to counsel for BSRE and noted that while the Complaint invoked jurisdiction

under 28 U.S.C. § 1362, see SER 22, the Tribe was not actually a named party to

the case. Plaintiff declined to amend the Complaint, and Defendants moved to

dismiss, with Defendant Maduros arguing BSRE’s challenges to the Cigarette Tax

Law were barred by the Tax Injunction Act (“TIA”), 28 U.S.C. § 1341, because

BSRE was not itself the Tribe. SER 20; see also SER 18.

BSRE responded by filing a First Amended Complaint (“FAC”) on October

8, 2018. Rather than joining Big Sandy as a party, BSRE now pled that it was the

Tribe: “a federally-recognized Indian tribe incorporated under section 17 of the

Indian Reorganization Act.” ER 85. The Big Sandy Rancheria Band of Western

Mono Indians was also the Tribe, however, see ER 87, and any mention that the

Secretary of the Interior had duly recognized Big Sandy (and not BSRE) was
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excised from the FAC, compare SER 23 (“The Tribe is a federally-recognized

Indian tribe with offices located on the Big Sandy Rancheria, 37387 Auberry

Mission Road, Auberry, CA  93602.” (citing Notice of Indian Entities Recognized,

83 Fed. Reg. 4235, 4236 (Jan. 30, 2018))), with ER 87 (removing reference). In the

FAC, Big Sandy was described as an Indian tribe “constitutionally-organized and

operating pursuant to and in accordance with section 16 of the Indian

Reorganization Act.” ER 87. Later, BSRE clarified the tribal government had not

been organized under section 16. SER 2.

The FAC challenged the application of several state laws to its cigarette

business: the Cigarette and Tobacco Products Tax Law (the “Cigarette Tax Law”),

the Cigarette and Tobacco Products Licensing Act of 2003 (the “Licensing Act”),

and the Complementary Statute, on two separate preemption theories. First, BSRE

invoked the general rule that the “federal government generally possesses authority

over Indian affairs” to shoehorn its claim that state regulation of its on-reservation

cigarette sales was prohibited. See ER 116 (Complementary Statute); ER 117–18

(Licensing Act); ER 119–20 (Cigarette Tax Law). Second, BSRE pointed to the

federal Indian Trader Statutes, 25 U.S.C. §§ 261–264, and argued these statutes

govern all of its sales activities because (as alleged in the FAC) BSRE sells

cigarettes to Indians in their respective Indian country, and the Indian Trader

Statutes “preemptively govern on-reservation sales to Indians occurring within the
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Indian buyer’s own Indian country.” See ER 104–05; ER 117 (Complementary

Statute); ER 118–19 (Licensing Act). Notably, despite invoking the Indian Trader

Statutes and acknowledging those statutes provide penalties for sellers who have

not secured the appropriate federal licenses, see Opening Br. 27–28, BSRE has

never claimed it is a federally licensed Indian Trader or that its cigarette

distribution business satisfies the conditions in that law. Instead, BSRE reads the

preemption to cover not only licensed Indian Traders, but also what it self-defines

as “Indian traders”—which BSRE alleges covers anyone who may do business

with Indians “including such sales by Indian and non-Indian sellers and by sellers

whose place of business is outside the reservation on which the sale is made.” ER

104; accord Opening Br. 25 (BSRE’s proposed definition of “Indian traders”).

III. DEFENDANTS’ MOTIONS TO DISMISS

Defendants moved separately to dismiss. Defendant Maduros challenged the

FAC’s fifth cause of action, which sought to exempt BSRE from the requirements

of the Cigarette Tax Law under federal common law. Because BSRE sought to

enjoin application of the Cigarette Tax Law to it, Maduros explained, the claim

was “squarely barred by the TIA.” SER 12. And because BSRE is a tribal

corporation—not the governing body of the Tribe—it was not entitled to the

28 U.S.C. § 1362 exception to the TIA recognized in Moe.
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Defendant Becerra raised similar arguments against the FAC’s fifth cause of

action, but also sought dismissal of BSRE’s remaining causes under Rule 12(b)(6)

for failure to state a claim. The Attorney General acknowledged BSRE “may very

well have some transactions that are exempt from state tax, or to which the

Complementary Statute does not apply.” SER 14. Identifying which transactions

are exempt is part and parcel of the state regulatory scheme, it explained:

registration and reporting “strip away these exempt transactions, leaving only those

transactions in which the State has a recognized interest.” SER 14. Because the

California scheme imposes lesser burdens on tribal sellers than other states’

schemes that have been repeatedly upheld by the Supreme Court, it argued,

BSRE’s challenge failed as a matter of law. See ER 25 (order); ER 82 (motion to

dismiss).

The Attorney General also explained that BSRE’s challenges ignore critical

steps in the company’s sales to customers sometimes hundreds of miles from the

Rancheria. Because BSRE’s cigarettes all travel off-reservation, they are subject in

transit to “nondiscriminatory state law[s] otherwise applicable to all citizens of the

State,” Mescalero Apache Tribe v. Jones, 411 U.S. 145, 149 (1973), which could

be properly enforced against BSRE to prevent the sale of unlawful cigarettes to the

public, see ER 21 (describing the on-reservation results of such enforcement to be

“an indirect effect” that “does not establish preemption or an infringement of a
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tribal sovereignty claim” (quoting Muscogee (Creek) Nation v. Pruitt, 669 F.3d

1159, 1183 (10th Cir. 2012))).

After full briefing and oral argument, the district court granted both Motions

to Dismiss. See ER 27. It dismissed BSRE’s fifth cause of action for lack of

jurisdiction as the claim was barred by the TIA and dismissed its remaining causes

with prejudice for failure to state a claim. Id.

IV. BSRE’S CURRENT BUSINESS

The business “roadmap” BSRE claims places it beyond the reach of the State

evolves even now. See Opening Br. 13. At the time of the FAC, BSRE was still

sourcing some of its cigarettes from its Canadian supplier. ER 108. Three months

later, BSRE was purchasing its cigarettes only from Azuma, a federally licensed

manufacturer operating on the Alturas Indian reservation. SER 2.

Between the district court’s order and now, the federal Bureau of Alcohol,

Tobacco, Firearms & Explosives (“ATF”) determined that as a matter of federal

law, Azuma is required to comply with all applicable state laws when it sells

cigarettes to BSRE. See Letter from Kevin C. O’Keefe, Chief, Operational Div.,

ATF, U.S. Dep’t of Justice, to Azuma Corp. (Nov. 12, 2019) [hereinafter Azuma

Listing Notice] (Mot. Judicial Notice ex. 1). After concluding manufacturer Azuma

was not complying with the Complementary Statute or other applicable state laws,

it placed Azuma on the Prevent All Cigarette Trafficking Act’s so-called “non-
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compliant list” effective December 17, 2019, barring it and others from delivering

cigarettes on its behalf. See id.; see generally 15 U.S.C. § 376a(e)(2)(A)

(prohibition on delivery following placement on the non-compliant list). According

to its Opening Brief, BSRE continues to source its cigarettes from Azuma, even

after the ATF action. See Opening Br. 16–17. But whether that will continue or

BSRE has or will find yet another source for cigarettes remains to be seen.

ARGUMENT

I. BSRE’S FIFTH CAUSE OF ACTION IS BARRED BY THE TAX INJUNCTION
ACT

The district court began with the jurisdictional question posed by BSRE’s

fifth cause of action. BSRE sought “a judicial declaration that [it] has no liability—

either directly or pursuant to a collection and remittance requirement—for the

taxes imposed under the Cigarette and Tobacco Products Tax Law for the

cigarettes and tobacco products it distributes.” ER 120. Defendants argued that

such a challenge to the application of a state tax falls squarely within the

prohibitions of the TIA.

The TIA provides that “[t]he district courts shall not enjoin, suspend or

restrain the assessment, levy or collection of any tax under State law where a plain,

speedy and efficient remedy may be had in the courts of such State.” 28 U.S.C.

§ 1341. Courts have repeatedly found California courts to provide such a “plain,

speedy and efficient remedy,” see Franchise Tax Bd. of Cal. v. Alcan Aluminum
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Ltd., 493 U.S. 331, 338 (1990); California v. Grace Brethren Church, 457 U.S.

393, 414 n.31 (1982). Moreover, as “[f]ederal courts are courts of limited

jurisdiction,” “[t]hey possess only that power authorized by Constitution and

statute.” Rasul v. Bush, 542 U.S. 466, 489 (2004). Federal courts are thus

presumed not to have jurisdiction unless otherwise shown, DaimlerChrysler Corp.

v. Cuno, 547 U.S. 332, 342 n.3 (2006), and “statutory jurisdictional doubts” are “to

be resolved against federal jurisdiction.” ER 16 (quoting Navajo Tribal Util. Auth.

v. Ariz. Dep’t of Revenue, 608 F.2d 1128, 1233 (9th Cir. 1979)).

In the court below, BSRE asserted that the TIA should not apply to its cause

seeking to enjoin operation of the State tax law. It has abandoned that argument on

appeal. See Smith v. Marsh, 194 F.3d 1045, 1052 (9th Cir. 1999) (“[O]n appeal,

arguments not raised by a party in its opening brief are deemed waived.”). But it

repeats its argument that it should be considered a “Tribe” for jurisdictional

purposes under 28 U.S.C. § 1362, an argument the district court considered at

length and rejected. “Considering the material differences in the powers of the tribe

as a political entity versus a corporate entity, the Ninth Circuit’s holding in Navajo,

and the language of § 1362,” the court concluded, a tribal corporation like BSRE

cannot overcome the jurisdictional bar of the TIA; therefore, the court dismissed

BSRE’s fifth cause of action for lack of subject matter jurisdiction. ER 16.
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A. 28 U.S.C. § 1362 Does Not Authorize BSRE’s Tax Challenge
Because BSRE Is Not an “Indian Tribe Duly Recognized by the
Secretary of the Interior”

28 U.S.C. § 1362 grants district courts original jurisdiction over “all civil

actions brought by an Indian tribe or band with a governing body duly recognized

by the Secretary of the Interior, wherein the matter in controversy arises under the

Constitution, laws, or treaties of the United States.” In Moe, the Supreme Court

considered whether, despite the TIA, this statute could provide a path into court for

the Confederated Tribes’ tribal government, which sought to challenge application

of several state tax laws. The TIA and § 1362, the Moe court noted, “do not cross-

reference.” 425 U.S. at 472.

Nevertheless, the Moe court determined § 1362 could provide access into

federal court for the Confederated Tribes denied to other litigants by the TIA. See

id. at 470–71. The tribe had standing to bring the action because “the Tribe, qua

Tribe, ha[d] a discrete claim of injury with respect to these forms of state taxation”

and its action under § 1362 sought to protect “tribal self-government.” Id. at 468

n.7. Turning to the legislative history of § 1362, the Court found “an indication of

a congressional purpose to open the federal courts to the kinds of claims that could

have been brought by the United States as trustee, but for whatever reason were not

so brought.” Id. at 472. While finding the legislative history of § 1362 “by no

means dispositive,” the Court found a sufficient basis to hold that “[s]ince the
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United States is not barred by § 1341 from seeking to enjoin the enforcement of

state tax law, the Tribe is not barred from doing so” either. Id. at 474–75 (citation

omitted).

The district court found Moe an unworkable analogy, as that suit was initiated

by the constitutional government of the Confederated Tribes. Unlike in Moe, the

court observed, the Big Sandy tribal government “duly recognized by the Secretary

of the Interior” has elected not to prosecute BSRE’s case. Continuing, the district

court found BSRE’s claims “fall[] squarely within the scope of the TIA’s

prohibition.” ER 11. And it rejected as “artful pleading” BSRE’s attempt to recast

itself as the Tribe after having acknowledged the tribal government’s ownership of

it in the original complaint. ER 12. On appeal, BSRE renews arguments raised and

rejected below. These arguments run counter to basic precepts of corporate law and

ask this Court to follow a thirty-five-year-old dissent over its own considered

analysis regarding the interaction between the TIA and § 1362.

1. BSRE, a Federally Chartered Tribal Corporation, Is a
Separate and Distinct Legal Entity from the Big Sandy
Tribal Government

BSRE’s first run at the district court’s holding is to repeat its claim that BSRE

is the “Tribe,” and that the structural differences between a tribal government and a

chartered tribal corporation are irrelevant to § 1362. Opening Br. 50. But a tribal

government and its tribal corporation are purposefully separate and distinct
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entities, as courts have consistently recognized. See, e.g., Merrion v. Jicarilla

Apache Tribe, 455 U.S. 130, 145–46 (1982) (distinguishing between the tribe’s

“role as a commercial partner” and its “role as sovereign”); Linneen v. Gila River

Indian Cmty., 276 F.3d 489, 492–93 (9th Cir. 2002) (“Most courts that have

considered the issue have recognized the distinctness of these two entities.”); cf.

Bureau of Indian Affairs, Example of a Federal Charter, https://www.bia.gov/sites

/bia.gov/files/assets/bia/ois/pdf/idc-001806.pdf (“The Corporation is a legal entity

wholly owned by the EXAMPLE TRIBE, a federally recognized Indian tribe, but

distinct and separate from the Tribe.”). As explained by the Department of the

Interior:

The purpose of Congress in enacting section 16 of the
Indian Reorganization Act was to facilitate and stabilize the
tribal organization of Indians residing on the same reservation,
for their common welfare. It provided their political
organization. The purpose of Congress in enacting section 17
of the Indian Reorganization Act was to empower the
Secretary to issue a charter of business incorporation to such
tribes to enable them to conduct business through this modern
device, which charter cannot be revoked or surrendered except
by act of Congress. This corporation, though composed of the
same members as the political body, is to be a separate entity,
and thus more capable of obtaining credit and otherwise
expediting the business of the tribe, while removing the
possibility of federal liability for activities of that nature.

Separability of Tribal Organizations Organized Under Sections 16 and 17 of the

Indian Reorganization Act, 65 Interior Dec. 483, 484 (1958). Thus, the Secretary
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of the Interior concluded, “the powers, privileges and responsibilities of these tribal

organizations materially differ.” Id.

Here and elsewhere, these “material differ[ences]” in structure can affect

access to federal courts. Indeed, whether the relevant party is a federally chartered

corporation or a tribal government is often suit-dispositive. See, e.g., Am. Vantage

Cos. v. Table Mountain Rancheria, 292 F.3d 1091, 1094 n.1 (9th Cir. 2002)

(diversity jurisdiction); Parker Drilling Co. v. Metlakatla Indian Cmty., 451 F.

Supp. 1127, 1131 (D. Alaska 1978) (sovereign immunity).

Merely alleging that BSRE is a “Tribe” does not change its corporate

character. Congress knows how to include a section 17 corporation in a statute

when it wishes to do so. See, e.g., 25 U.S.C. § 5136 (authorizing loans “to any

Indian tribe recognized by the Secretary of the Interior or tribal corporation

established pursuant to the Indian Reorganization Act”); id. § 5117(e)(1) (defining

“tribal organization” to include “the recognized governing body of any Indian

tribe” or “any legally established organization of Indians which is controlled,

sanctioned, or chartered by a governing body”). Defendants are aware of no

statute, however, and BSRE points to none, where Congress lumps tribal

corporations with tribal governments without expressly saying it is doing so. Since

at least the Indian Reorganization Act (“IRA”) forward, Congress has

distinguished Indian tribes from the tribal corporations “ratified by the governing
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bod[ies] of such tribe[s],” id. § 5124, and nothing in the legislative history, text,

purpose, or otherwise of § 1362 supports the conclusion that something else was

intended.

2. As this Court Concluded in Navajo, 28 U.S.C. § 1362 Does
Not Open the Court to Entities Other Than Tribal
Governments

Relatedly, BSRE argues that a tribal government and a chartered tribal

corporation have “the same interests” in seeking access to federal court. Opening

Br. 55. But BSRE has offered no meaningful explanation for how its commercial

interest would be identical to the interest in tribal governance protected by the

“Tribe, qua Tribe.” See Moe, 425 U.S. at 468 n.7. A tribal corporation’s interests

differ by design from those of the government; indeed, such a corporation exists

expressly because it is not the government and is therefore not shouldered with the

same governmental concerns.

Defendants have acknowledged that § 1362 provides access to courts for a

tribal government to challenge the application of a state tax law. See, e.g., Moe,

425 U.S. at 474–75. Other Indian persons, however, cannot use § 1362 to expand

their access the federal courts, regardless of their purpose. 13D CHARLES ALAN

WRIGHT, ET AL., FEDERAL PRACTICE & PROCEDURE § 3579 (Westlaw, 3d ed.,

database updated Aug. 2019) (“[Section 1362] applies only to suits brought by a

tribe with a governing body duly recognized by the Secretary of the Interior.”). In
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Dillon v. Montana, 634 F.2d 463, 469 (9th Cir. 1980), and Ashton v. Cory, 780

F.2d 816, 821 (9th Cir. 1986), this Court held that individual Indians cannot bring

suit under § 1362. In Navajo Tribal Utility Authority v. Arizona Department of

Revenue, 608 F.2d 1228 (9th Cir. 1979), this Court held that a tribal corporation

could not bring suit under § 1362 either, id. at 1231.

In Navajo, as here, the plaintiff argued it was controlled by and so closely

related to the tribe that it should be treated as the tribe for jurisdictional purposes.

This Court disagreed. Section 1362, it found, “makes no provision for wholly

controlled or subordinate economic tribal entities, nor did the Supreme Court in

Moe suggest that section 1362 provided for jurisdiction beyond the plain language

of the statute, that is, beyond Indian tribes or bands.” Id. at 1231. “There is not,”

Navajo continued, “the slightest suggestion in the plain language of section 1362

itself or its limited legislative history that Congress designed the statute to provide

access to federal courts for subordinate, semi-autonomous entities of Indian tribes

and bands.” Id. Instead, “[i]f the leadership of a tribe or band decides that litigation

is necessary to protect the rights of the tribe or band, then section 1362 will

provide federal court access to the tribe or band when the other jurisdictional

requirements of that section are also met.” Id. (emphasis added).

BSRE may have a closer relationship to the tribe than the Navajo Utility

District had to the Navajo. See Opening Br. 62–63. But BSRE cannot satisfy the
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plain-language conditions of the statute. As the Navajo court recognized, § 1362

requires the tribal government—the “governing body” or the “leadership of a

tribe”—to step forward when the United States as trustee does not. See Navajo,

608 F.2d at 1231. And as the district court concluded, “[e]ven accepting for the

sake of argument that BSRE qualifies as an ‘Indian tribe or band,’ plaintiff

provides no authority for the proposition that it has ‘a governing body duly

recognized by the Secretary of the Interior.’” ER 15. “Big Sandy Rancheria of

Western Mono Indians of California,” is recognized by the Secretary, not BSRE.

ER 89; see also Notice of Indian Entities Recognized, 85 Fed. Reg. 5462, 5462

(Jan. 30, 2020) (listing “Big Sandy Rancheria of Western Mono Indians of

California”). Thus, the relief available to the Navajo plaintiff is that also available

to BSRE. “To the extent that [its] interests are identified with the Tribe’s, the Tribe

itself will be able to protect those interests, should its leadership decide to do so.”

Navajo, 608 F.2d at 1233.

By saying it should be able to step in where the Tribe has elected not to do so,

BSRE is, in essence, asking this Court to overrule Navajo. BSRE invokes Judge

Fletcher’s dissent in White Mountain Apache Tribe v. Williams, 810 F.2d 844 (9th

Cir. 1985), for support, claiming it should “guide the Court’s decision here.”

Opening Br. 69. The arguments it offers for this approach are unavailing. BSRE

claims, for example, that § 1362 should apply “regardless of the structure in which
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the tribe is organized.” Opening Br. 48 (quoting United Keetoowah Band of

Cherokee Indians v. Oklahoma ex rel. Moss, 927 F.2d 1170, 1174 (10th Cir.

1991)). BSRE turns the correct analysis on its head, concluding that “the

distinctness of the two entities compels the conclusion that the tribal political entity

should not be required to participate” under § 1362. Id. at 54. To get there, BSRE

misconstrues United Keetoowah, believing it stands for the general proposition that

“‘a federally chartered corporation’ remains a ‘“tribe” for purposes of § 1362.’” Id.

at 47 (quoting United Keetoowah, 927 F.2d at 1174). But the tribe there did not

have separate governmental and commercial entities; its government was chartered

as a corporation. The United Keetoowah court merely found that the tribe’s use of

the corporate form for its governing body did not deprive it of § 1362’s

jurisdictional grant. See 927 F.2d at 1174 (rejecting the argument that “by

incorporating, the [United Keetoowah Band of Cherokee Indians] no longer

functions as a ‘tribe’ for purposes of § 1362”); see generally Oklahoma Indian

Welfare Act, 25 U.S.C. § 5203 (authorizing Oklahoma tribes or bands to form a

governmental entity through “a charter of incorporation” without the IRA’s

division between separate governmental and commercial entities). Defendants’

argument is that recognition of the governing body (whatever its organizational
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form) is the necessary and sufficient requirement.2 In United Keetoowah, “[t]he

Department of the Interior expressly recognize[d] [the plaintiff] as a governing

body.” 927 F.2d at 1174. That is not true here. See ER 89.

BSRE may believe that organization is irrelevant to what a “tribe” should be

able to do, but organization obviously can affect the power of the tribe to act in a

governmental capacity. One central tenet of corporate law is that a corporation and

its owners are separate and distinct. Another is that a corporation is a creature of

conferred powers. The formation of a section 17 corporation requires the Secretary

of the Interior to affirmatively consent to the proposed corporate charter, endowing

the corporation with only those powers the tribe and the Secretary agree it can

have. See 25 U.S.C. § 5124; ER 87 (“Section 17 authorizes ‘[s]uch charter [to]

convey to the incorporated tribe . . .’ certain specified powers, subject to certain

specified limitations.” (quoting 25 U.S.C. § 5124) (alterations in original)).

BSRE invokes the revenue ruling in Uniband, Inc. v. Commissioner, 140 T.C.

230 (2013), to distinguish Navajo and to show the “special character” of section 17

corporations, see Opening Br. 57–59. But that ruling is no help; instead, it shows

2 Notably, this is why BSRE’s clarification that the Big Sandy government was not
organized under Section 16 of the Indian Reorganization Act was considered
irrelevant below. See ER 11 (“[T]he mechanism by which the Tribe established its
governing body has no bearing on the court’s analysis below because it is not a
party to this action.”).
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such federally chartered corporations are specifically not endowed with the power

to act as the tribal government and affirms that such tribal corporations are “given

only the powers the Secretary is ‘willing for the corporation to possess.’” Opening

Br. 57 (quoting Uniband, 140 T.C. at 261). As the Secretary of the Interior

recognized sixty years ago, the Uniband court explains such corporations exist to

“allow[] the tribe to operate its governmental affairs and commercial matters

through separate mechanisms.” 140 T.C. at 261 (emphasis added).

We agree the reasoning in the Fletcher dissent in White Mountain Apache

counsels for a liberal reading of 28 U.S.C. § 1362, and for disregarding corporate

or governmental forms. But no other judge of that panel, and no panel of this Court

in the 35 years since has adopted it. Indeed, the district court found it “telling” that

“the majority opinion in that case neither reached nor adopted the reasoning of that

dissent, nor has any other court.” ER 150. The Fletcher dissent also premised its

analogy between section 16 recognition and section 17 charter at least in part on

the then-existing requirement that “tribes can become incorporated under IRA

section 17 only if they already have a section 16 government.” Williams, 810 F.2d

at 868 n.20 (Fletcher, J., dissenting); see also 25 C.F.R. § 81.3(a) (1985) (“No tribe

which has voted to exclude itself from the provisions of the Indian Reorganization

Act . . . may be reorganized under a Federal Statute.”); FELIX S. COHEN’S

HANDBOOK OF FEDERAL INDIAN LAW Ch. 6, Sec. A4c, at 326 (Rennard Strickland
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et al., eds., 1982 ed.) (“The legislative scheme contemplates that a tribe must first

organize under section 16 to be eligible to form a section 17 corporation . . . .”).

That is no longer the law. Congress has since codified other paths for “recognition”

of Indian tribes and clarified that only such “recognized” Indian tribes can charter a

section 17 corporation, weakening further the “charter is recognition” argument

espoused by Judge Fletcher and not endorsed by the Williams court.3

3. BSRE Is Not a Tribe “Duly Recognized by the Secretary of
the Interior”

Departing from common legal practice, in its Opening Brief, BSRE claims

that the term “recognized” should not be ascribed its usual legal meaning, as BSRE

has no such recognition. See ER 15. BSRE argues instead that § 1362 should allow

suit by any Indian entity of the tribe as long as the tribe has a governing body duly

recognized by the Secretary, even if the entity suing is not the governing body

itself. Opening Br. 64–65. It cites no cases supporting this reading, relying instead

on the Indian canon to liberally construe the statute. Id. The Indian canon “does not

3 BSRE similarly points to dicta in Price v. Hawaii, 764 F.2d 623 (9th Cir. 1985),
to claim that the Ninth Circuit has endorsed the idea that “an Indian tribe’s
incorporation under section 17 . . . arguably satisfies the requirement the tribe or
governing body be ‘duly recognized’ under § 1362.” Opening Br. 66–67. A review
of the case shows that the Price court was clearly setting a pole just to show
plaintiff could not clear it. See 764 F.2d at 626 (noting that proof of a charter
would allow plaintiff to at least “argue that they had been ‘duly recognized’”). And
like Judge Fletcher’s dissent in Williams, the court was operating against a
different statutory backdrop, when a section 17 charter could only be issued to a
recognized section 16 tribal government. As noted above, that is no longer the law.
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permit reliance on ambiguities that do not exist; nor does it permit disregard of the

clearly expressed intent of Congress.” South Carolina v. Catawba Indian Tribe,

Inc., 476 U.S. 498, 506 (1986).

BSRE argues alternatively that the Secretarial grant of a corporate charter

“establishes the body that governs the section 17 corporation,” Opening Br. 66, so

it is an “Indian tribe or band with a governing body duly recognized by the

Secretary of the Interior.” The district court rejected this argument as well, noting

that “plaintiff has not provided, and the court has not found, any authority

supporting it.” ER 15. The situation has not changed on appeal; BSRE’s argument

remains purely rhetorical.

The district court properly rejected these attempts to extend the statute beyond

its plain text. Section 1362 applies to a subset of Indian tribes, those with

governments “recognized” by the United States as entitled to a fiduciary

relationship with it. As Congress has explained,

“Recognized” is more than a simple adjective; it is a legal
term of art. It means that the government acknowledges as a
matter of law that a particular Native American group is a
tribe by conferring a specific legal status on that group, thus
bringing it within Congress’ legislative powers. This federal
recognition is no minor step. A formal political act, it
permanently establishes a government-to-government
relationship between the United States and the recognized
tribe as a “domestic dependent nation,” and imposes on the
government a fiduciary trust relationship to the tribe and its
members.
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H.R. Rep. No. 103-781, at 2 (1994), reprinted in 1994 U.S.C.C.A.N. 3768, 3769

(footnote omitted). This is in keeping with the Court’s recognition in Moe that the

exception arises from the Indian tribal government acting to protect its sovereign

interests as the United States, as trustee, could have done on the tribe’s behalf. See

Moe, 425 U.S. at 472.

Unable to provide any authority to the contrary, BSRE cannot avoid the plain

language of § 1362. It is not an “Indian tribe or band with a governing body duly

recognized by the Secretary of the Interior,” and its tax challenge is barred by the

TIA.

B. BSRE Was Invited to Cure This Jurisdictional Issue Below, and
Elected Not to Do So

Left unremarked in BSRE’s 23 pages on the TIA is that none of this argument

should have been necessary. Defendants have not denied that the Moe exception

may apply to actions brought by or with a tribal government. See ER 12. And we

volunteered, consistent with Agua Caliente Band of Cahuilla Indians v. Hardin,

223 F.3d 1041 (9th Cir. 2000), that BSRE could litigate its Cigarette Tax Law

claims if joined by Big Sandy as co-plaintiff.

According to BSRE, “[m]embership of the Tribe’s Tribal Council and the

BSRE Board of Directors are synonymous.” Opening Br. 63. It is unremarkable

and not at all uncommon that individuals would perform multiple roles in the
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administration of different tribal entities. Cf. COHEN’S HANDBOOK OF FEDERAL

INDIAN LAW § 4.04[3][a][ii], at 259 (Nell Jessup Newton et al., eds., 2012 ed.)

(“[T]ribal governments and section 17 corporations may have identical governing

bodies, with the elected tribal council also serving as the corporate board of

directors.”). What is remarkable is that here, the same individuals answered the

same question (whether to join this lawsuit) differently in their constitutional

capacity than they did in their corporate capacity. As discussed above, BSRE

asserts any structural differences between it and the tribal government do not

matter, Opening Br. at 50, and that it so “shar[es] the interests of the Tribe’s

political entity” that it can act on its behalf, id. at 62. These protestations of

sameness make the decision of the tribal council not to litigate confounding at

least. If the decision-makers, interests, and entities are identical, the decision

whether to join this suit should be the same, belying BSRE’s claims.

*          *          *

Because § 1362—the only jurisdictional basis on which BSRE relies to

sustain its fifth cause of action—does not authorize suits by Indian entities other

than the tribal government, this claim was properly dismissed by the court below.
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II. BSRE’S OTHER CLAIMS LIKEWISE FAIL TO STATE A CLAIM ON
WHICH RELIEF MAY BE GRANTED. THE DISTRICT COURT CORRECTLY
HELD BSRE IS NOT IMMUNE FROM APPLICATION OF THE CALIFORNIA
CIGARETTE REGULATORY SCHEME

After dismissing BSRE’s fifth cause of action, the district court turned to the

remaining four causes of action, all of which sought a declaration that BSRE’s

sales activities fell outside of the State’s regulatory reach. BSRE claims it has

divined in the State’s otherwise comprehensive cigarette scheme a “roadmap” for

BSRE and its customers which can support its otherwise non-existent right to

“engage in intertribal commerce.” Opening Br. 13. The district court considered

BSRE’s gathered case law and interpretations of applicable state laws and

concluded, rightly, that BSRE’s business was not meaningfully distinguishable

from other on-reservation sellers that have also looked for ways out of collecting

and remitting state taxes owed. “Plaintiff’s attempt to retread old ground,” it

concluded, “will not be permitted to proceed.” ER 27.

Before going further, it may be useful to provide a review of the California

cigarette scheme and the controlling principles of Indian law.

A. California Regulatory Scheme

California has established a comprehensive statutory scheme of licensing,

inspecting, reporting, and stamping to ensure the collection of tax and fees on

cigarettes sold to consumers and to prevent fraudulent transactions aimed at

flouting those rules. This scheme includes the Cigarette and Tobacco Products
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Licensing Act of 2003 (the “Licensing Act”), Cal. Bus. & Prof. Code §§ 22970–

22991, the Cigarette and Tobacco Products Tax Law (the “Cigarette Tax Law”),

Cal. Rev. & Tax. Code §§ 30001–30483, the California Escrow Statute, Cal.

Health & Safety Code §§ 104555–104558, and the Complementary Statute, Cal.

Rev. & Tax. Code § 30165.1 (sometimes called the Directory Statute).

1. The Cigarette Tax Law

California’s cigarette tax totals $2.87 per pack of twenty cigarettes and is

generally collected by distributors affixing valued tax stamps at or near the time of

sale. See Cal. Rev. & Tax. Code § 30101 ($0.12/pack), id. § 30123(a)

($0.25/pack), id. § 30131.2(a) ($0.50/pack), id. § 30130.51(a) ($2.00/pack); id.

§ 30163 (use of tax stamps). Only licensed distributors may purchase, receive, and

possess cigarettes before state taxes are collected or stamps affixed. See id.

§ 30011 (defining “distributor” as one who “within the meaning of the term

‘distribution’ as defined in this chapter, distributes” cigarettes or tobacco

products); id. §§ 30008–30009 (defining “distribution” as the “sale,” “use,” or

“consumption” of untaxed cigarettes or tobacco products, “other than the sale of

the cigarettes or tobacco products or the keeping or retention thereof by a licensed

distributor for the purpose of sale”); id. § 30005 (defining “untaxed cigarette” to

mean “any cigarette which has not yet been distributed in such a manner as to

result in a tax liability under this part”).
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The California cigarette regulatory scheme recognizes, however, that certain

purchasers may not be taxable at the time of sale and requires distributors to collect

taxes only after they become due. See id. § 30108(a) (providing “if the purchaser is

not then obligated to pay the tax,” the distributor must collect the tax “at the time

the purchaser becomes so obligated”). But as the Supreme Court held, for such on-

reservation sales, “the legal incidence of California’s cigarette tax falls on the non-

Indian consumers of cigarettes purchased,” and the State “has the right to require

[tribes] to collect the tax on [the State’s] behalf.” Cal. State Bd. of Equalization v.

Chemehuevi Indian Tribe, 474 U.S. 9, 12 (1985) (per curiam).

To facilitate collection of California’s cigarette taxes and fees, distributors are

required to obtain licenses and make regular reports to the CDTFA regarding their

transactions, and have been since 1967. See Cal. Rev. & Tax. Code §§ 30140,

30182; Cal. Bus. & Prof. Code § 22975(a). Because not all cigarette distributions

are taxable, the monthly distributor tax reports include space to identify exempt

distributions. See Cal. Dep’t of Tax & Fee Admin., CDTFA-501-CD Rev. 13 (10-

17), Cigarette Distributor’s Tax Report (2017). Reporting of exempt transactions

provides the State with “the potential number of taxable transactions that could

occur” further down the distribution chain. ER 24.
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2. The California Licensing Act

In 2003, finding that “[t]ax revenues ha[d] declined by hundreds of millions

of dollars per year due, in part, to unlawful distributions and untaxed sales of

cigarettes,” the Legislature expanded its licensure program to include all other

persons in the distribution chain, reasoning “[t]he licensing of manufacturers,

importers, wholesalers, distributors, and retailers will help stem the tide of untaxed

distributions and illegal sales of cigarettes and tobacco products.” Cal. Bus. &

Prof. Code § 22970.1(b), (d). These other licensees, as well as distributors, are now

required to maintain copies of transaction records to facilitate auditing and

collection of amounts owed. See, e.g., id. § 22974 (retailer purchase records); id.

§§ 22978.1, 22978.4–.5 (distributor and wholesaler purchase, invoice, and sales

records); id. §§ 22979.4–.6 (manufacturer and importer purchase, invoice, and

sales records); see also Opening Br. 23 (“Distributors must also maintain records

of the purchases and sales for possible review by the State.”). BSRE’s licensure

would also require that it transact with other licensed entities, and those

downstream entities would likewise provide information regarding whether an end

user of their cigarettes is exempt. See Cal. Bus. & Prof. Code § 22980.1(b)(1)

(“[A] distributor or wholesaler shall not sell cigarettes or tobacco products to a

retailer, wholesaler, distributor, or any other person who is not licensed . . . .”).
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As the district court noted, by imposing licensure, recordkeeping, and

reporting requirements along the entire distribution chain, the State can “follow up

in the event of discrepancies,” ER 25, and discover “who [BSRE’s] customers are,

so that the State can obtain reporting from them and collect tax if they make

taxable distributions,” ER 24. The combination of reporting and recordkeeping

requirements “provide exactly the kind of information that would aid the CDTFA

and the Attorney General in tracking downstream sales” to determine if and when

tax is owed. ER 25. BSRE, however, has refused to obtain a license, submit

reports, or make its cigarette records available for inspection. See ER 118.

3. The Complementary Statute

In addition to licensing and taxing the distribution of tobacco, the State

regulates manufacturers seeking to introduce their cigarettes into the California

market. In 1998, 52 states and territories entered into a “landmark agreement” with

cigarette manufacturers called the tobacco Master Settlement Agreement. Lorillard

Tobacco Co. v. Reilly, 533 U.S. 525, 533 (2001).4 As a result, the State receives

annual payments from signatory manufacturers to that Agreement, called

“Participating Manufacturers,” in perpetuity. See MSA § IX(c). Cigarette

manufacturers that have not signed the MSA, called “Non-Participating

4 The text of the MSA can be found at http://www.naag.org/assets/redesign/files
/msa-tobacco/MSA.pdf.
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Manufacturers,” do not make annual payments but are required to escrow monies

against a potential future recovery by the states. See Cal. Health & Safety Code

§ 104557(a)(2). Unlike the consumer-paid state excise tax, the legal incidence of

these MSA payments and fees are on the cigarette manufacturers. See id.

§ 104557(a). These escrow fees are assessed at the state level and do not attach to

cigarettes beyond the reach of state taxation, including “cigarettes . . . sold by a

Native American tribe to a member of that tribe on that tribe’s land.” Id.

§ 104556(j).

Because MSA payments and escrow fees are assessed against manufacturers

and collected months after the underlying distributions, distributors do not have a

“pass on and collect” obligation for MSA payments or escrow fees under state law.

Id. § 104557(a)(2). Manufacturers making the payments would logically seek to

recoup these amounts from their customers, but manufacturers evading their

payment obligations would not, allowing them to derive illicit cost advantages over

their compliant rivals.

The Complementary Statute was enacted to close the door to such scofflaw

manufacturers. Under the Complementary Statute, manufacturers are required to

provide various assurances to the Attorney General’s office that they will meet

their obligations under the Escrow Statute. See Cal. Rev. & Tax. Code

§ 30165.1(b). Manufacturers that provide such assurances are placed on the
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“Tobacco Directory” and their cigarettes may be sold to consumers in the state. Id.

§ 30165.1(c).5 A manufacturer’s failure to meet its obligations or provide adequate

assurances that it will do so renders its cigarettes contraband, unlawful for sale to

consumers and forfeitable to the State under the same provisions governing

forfeiture of other illicit cigarettes, id. § 30436(e), including cigarettes unlawfully

transported, id. § 30436(a), unstamped cigarettes not in the possession of a licensed

distributor, id. § 30436(b), or cigarettes intended for export made available for

sale, id. § 30436(d).

Together with related federal enactments, these laws funnel cigarettes into the

regulated distribution chain, facilitate reporting of exempt and taxable cigarette

sales and distributions, and assure that market participants—from manufacturers

and importers to distributors and retailers—are satisfying their obligations to pay,

collect, and remit taxes or fees owed when cigarettes pass to the non-exempt

consuming public.

B. State Regulation and Tribal Sovereignty

BSRE’s Opening Brief presents an incomplete recounting of this California

cigarette scheme, and then asks this Court to evaluate it against a skewed recitation

of federal Indian law and nonexistent barriers to state regulatory authority.

5 The California Tobacco Directory, which lists certified manufacturers’ brands,
can be found at https://oag.ca.gov/tobacco/directory.
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Nearly two hundred years ago, the Marshall Court took the view that state

laws “have no force” within a tribe’s boundaries. Worchester v. Georgia, 31 U.S.

(6 Pet.) 515, 520 (1832). However, “[l]ong ago the Court departed from Mr. Chief

Justice Marshall’s view,” White Mountain Apache Tribe v. Bracker, 448 U.S. 136,

141 (1980), and “the trend has been away from the idea of inherent sovereignty as

a bar to state jurisdiction,” Washington v. Confederated Tribes of the Colville

Indian Reservation, 447 U.S. 134, 165 n.1 (1980) (Brennan, J., concurring in part

and dissenting in part). The Court “ha[s] recognized that the Indian tribes retain

‘attributes of sovereignty over both their members and their territory.’” Bracker,

448 U.S. at 142 (quoting United States v. Mazurie, 419 U.S. 544, 557 (1975)). But

it has also “ma[d]e clear that the Indians’ right to make their own laws and be

governed by them does not exclude all state regulatory authority on the

reservation.” Nevada v. Hicks, 533 U.S. 353, 361 (2001). “State sovereignty does

not end at a reservation’s border.” Id.

Congress’s plenary power to regulate tribal affairs under the Indian

Commerce Clause, U.S. Const. Art. 1, § 8, cl. 3, and “the ‘semi-independent

position’ of Indian tribes have given rise to two independent but related barriers to

the assertion of state regulatory authority over tribal reservations and members.”

Bracker, 448 U.S. at 142. The first is preemption by federal law. Id. The second is

that state regulation “may unlawfully infringe ‘on the right of the reservation
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Indians to make their own laws and be ruled by them.’” Id. (quoting Williams v.

Lee, 358 U.S. 217, 220 (1959)). BSRE alleged in its FAC that the disputed state

laws run afoul of both—that they are preempted by the Indian Trader Statutes and

are otherwise barred by the operation of federal law and/or tribal sovereignty. As

demonstrated below, the law is settled that they run afoul of neither.

The most important determinants of whether a state law applies to Indians is

who is being regulated, and where the activity to be regulated takes place. See

Wagnon v. Prairie Band of Potawatomi Nation, 546 U.S. 95, 101 (2005) (“[U]nder

our Indian tax immunity cases, the ‘who’ and the ‘where’ of the challenged tax

have significant consequences.”); see also ER 17.

“When on-reservation conduct involving only Indians is at issue, state law is

generally inapplicable,” Bracker, 448 U.S. at 144, up to and including a

“categorical bar” against levying state taxes on tribes or member Indians for

activities on their own reservation, Okla. Tax Comm’n v. Chickasaw Nation,

515 U.S. 450, 459 (1995). Following the Chickasaw approach, the exclusions from

state law are deep but narrow, resting on the union between tribe, its members, and

their reservation. The Supreme Court has recognized that Indians who are

nonmembers of a governing tribe “stand on the same footing as non-Indians.”

Colville, 447 U.S. at 161. And so, the “on-reservation conduct involving only

Indians” that forces the State out of a transaction includes only conduct of member
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Indians on the reservation they are a member of and not any other Indian or tribe

who happens to come to town. See Muscogee (Creek) Nation v. Pruitt, 669 F.3d

1159, 1172 (10th Cir. 2012) (explaining that “Indians . . . within the Indian country

of another tribe” have the same legal standing as non-Indians within Indian

country).

Alternately, when “Indians [are] going beyond reservation boundaries,” they

are “subject to nondiscriminatory state law otherwise applicable to all citizens of

the State.” Mescalero, 411 U.S. at 148–49; accord Bryan v. Itasca County,

426 U.S. 373, 376 n.2 (1976) (“[The preemption analysis] yields different

conclusions as to the application of state laws to tribal Indians who have left or

never inhabited federally established reservations, or Indians ‘who do not possess

the usual accoutrements of tribal self-government.’” (quoting McClanahan v. Ariz.

State Tax Comm’n, 411 U.S. 164, 167–68 (1973))). Under the Mescalero approach,

state power to enforce its laws outside of Indian country is broad, up to and

including the power to seize contraband located outside Indian lands but in transit

to tribal smoke shops. See Colville, 447 U.S. at 161–62 (approving seizure of

cigarettes en route to tribal smoke shops that “refused to fulfill collection and

remittance obligations which the State has validly imposed”).
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All of BSRE’s alleged sales on other tribes’ land necessarily involve conduct

outside of any Indian country (as the Big Sandy Rancheria borders no other

Rancheria or reservations) and are subject to this most lenient review.

Lastly, where “a State asserts authority over the conduct of non-Indians

engaging in activity on the reservation,” relevant state, federal, and tribal interests

are balanced. Bracker, 448 U.S. at 144–45. And as above, because “nonmembers

are not constituents of the governing tribe,” nonmember Indians “stand on the

same footing as non-Indians” in this analysis. Colville, 447 U.S. at 161.

C. The District Court Correctly Held the State Scheme
Permissible Under Well-Settled Federal Law.

Over and over, BSRE seeks to remake federal Indian law by cherry-picking

first principles, rather than coming to terms with what the district court described

as a “substantial body of Supreme Court case law.” ER 17. BSRE does

acknowledge, however, precedent considering state regulation of on-reservation

tribal cigarette sales. Opening Br. 24. Questions related to the applicable interests

of the state, the federal government, and Indian tribes with respect to state cigarette

tax and licensing schemes have been heavily litigated by Indian Tribes and Indian

Traders using the Bracker balancing approach, producing several relevant

decisions. The law is settled that states can impose “a minimal burden”—even on

Indians engaged in business on their own reservation—“designed to avoid the

likelihood that in its absence non-Indians . . . will avoid payment of a concededly
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lawful tax,” Moe, 425 U.S. at 483, including specific recognition and affirmance of

the state cigarette tax law challenged by Plaintiff here, see Chemehuevi, 474 U.S.

at 11–12. The district court considered the California scheme’s burden on sellers in

light of this substantial body of cases and found BSRE’s preemption challenges

entirely foreclosed. See ER 25–27.

California requires distributions of cigarettes occur within the licensed chain

by requiring participants at each level to hold a license, transact business with

other license holders, and either make regular reports of sales and distributions or

maintain records it can use to confirm such reports. See supra pp. 31–33; ER 24–

25 (describing the California program). This scheme is designed to ensure the

collection of taxes and fees on all cigarettes sold to non-exempt consumers and to

prevent fraudulent transactions to flout such charges.

Much of the California scheme is unchanged from when the Supreme Court

last considered an Indian-led challenge to it, upholding the program in a per curiam

opinion in Chemehuevi. In many ways, it is also indistinguishable from those in

other states: almost all states now require similar registration, reporting, and the

affixing of stamps on distributed cigarettes, for example; nearly every of the fifty-

two jurisdictions signatory to the tobacco MSA has a Complementary Statute that

closely mirrors the California law. See, e.g., Idaho Code §§ 39-8401 to -8425;
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Mont. Code §§ 16-11-501 to -512; Okla. Stat. tit. 68, §§ 360.1–.8; Wash. Rev.

Code §§ 70.158.010–.901.

In other ways, as the district court remarked, the State demands less of its

tribal sellers than elsewhere. See ER 27. California lacks some of the more onerous

requirements now found in other state schemes: it lacks a per-reservation quota,

does not require affixing a tribal sale stamp, and does not require pre-collection of

future taxes owed, among others. See generally Hillary DeLong et al., Common

State Mechanisms Regulating Tribal Tobacco Taxation and Sales, the USA, 2015,

25 TOBACCO CONTROL (SUPPLEMENT 1) i32, i34 (2016) (cataloging state schemes).

Instead, as it has for decades, it requires distributions of cigarettes occur within the

licensed chain by requiring participants at each level to hold a license, transact

business with other license holders, and either make regular reports of sales and

distributions or maintain records it can use to confirm such reports. See supra

pp. 31–33; ER 24–25 (describing the California program).

The FAC and BSRE’s Opening Brief make clear BSRE is keenly concerned

with the taxability of its particular transactions. The California scheme, in contrast,

is composed of laws of general applicability covering transactions whether subject

or exempt. The rules do not apply because a transaction is subject to tax; instead,

the rules exist to provide a sufficient window into the distribution chain so the

State can track or reconstruct the movement of cigarettes to the ultimate consumer,
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and collect taxes and fees if and when they are owed. Requiring persons in the

chain to hold licenses, make regular reports of purchases or sales to other licensed

persons, or track and certify sales of cigarettes they manufacture through the

distribution chain, helps the State avoid a situation where products can “easily find

[their] way out of the reservation” or into “a distribution network over which the

State has no control.” Rice v. Rehner, 463 U.S. 713, 724 (1983); cf. Muscogee

(Creek) Nation v. Pruitt, 669 F.3d at 1177 (“Requiring wholesalers, who are the

stamping agents, to be []licensed helps protect the State’s valid interest in

preventing evasion of its valid cigarette tax.”).

*          *          *

At base, California uses a mainstream regulatory scheme and BSRE uses an

unexceptional bootleg. The district court correctly diagnosed this dynamic, as the

Supreme Court has multiple times in other actions, and concluded that BSRE’s

“attempt to retread old ground will not be permitted to proceed.” ER 27.

BSRE’s argument as to its first four causes of action is rebuilt on a shaky

foundation. First, BSRE begins with the premise that its every transaction would, if

reported to the State within its regulatory scheme, be exempt. Second, it requires

the Indian Trader Statutes, described as “central to BSRE’s claims,” Opening Br.

26, to provide greater protection to it—a self-described (and unlicensed) “Indian

trader” selling sometimes to individual Indians—than those statutes have been held
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to provide to federally licensed Indian Traders selling cigarettes to recognized

Indian tribes. Third, critically, it requires this court to decide that when BSRE buys

cigarettes from a seller hundreds of miles away from the Rancheria, and when it re-

sells those cigarettes to a customer sometimes hundreds of miles away again, that

that transaction is an “on-reservation” sales activity requiring balancing of state,

federal, and Indian interests under Bracker. None of these predicates for its

argument is correct, as the district court properly found.

 Each of BSRE’s causes of action is therefore properly dismissed for failure

to state a claim.

1. BSRE’s Ipse Dixit Assertion of Exemption for Its Business
Does Not Place Its Sales Activities Beyond State Reach

What BSRE appears to misunderstand is that the evaluative assessment of

whether a tax or fee is owed on any transaction or group of transactions is a critical

part of the applicable state scheme. BSRE repeatedly submits, ipse dixit, that it

already knows the answer. See, e.g., Opening Br. 31 (“[T]he State has no authority

to impose cigarette taxes on BSRE itself.”); id. at 32 (“[N]one of BSRE’s

customers are taxable . . . [and] California law does not require BSRE to collect

and remit cigarette taxes . . . . ” (citations omitted)); id. at 33 (“BSRE is a non-

taxable distributor.”). The State acknowledges, if BSRE and its customers were

otherwise complying with the scheme, that cigarettes ultimately sold by a tribal

entity or member to Indian tribal members on their own reservation would not
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incur a state excise tax or trigger the state escrow fees. But it simply does not

follow that the State lacks the power to demand details of those underlying

transactions enabling it to assess the nature of such transactions and thus whether it

agrees they are properly considered subject or exempt.

a. Moe and Its Progeny Establish the State’s Ability to
Regulate Its Cigarette Market, Including Subject and
Exempt Sales

The line of Supreme Court cases in this area establish a clear rule for on-

reservation sales. Even on a tribe’s reservation, the State can regulate sellers

through its strong interest in the ultimate retail sales to “non-Indians [or

nonmember Indians] engaging in activity on the reservation,” following a

balancing of relevant state, federal, and tribal interests. Bracker, 448 U.S. at 144–

45; see also Colville, 447 U.S. at 161.

In Moe, the Supreme Court held that Montana may not impose a sales tax on

a reservation Indian conducting business on his own tribe’s reservation land, but

can require the Indian retailer to collect sales tax from purchasers who are not

members of the tribe and remit that tax to the state. 425 U.S. at 481–82. “The

State’s requirement that the Indian tribal seller collect a tax validly imposed on

non-Indians is a minimal burden designed to avoid the likelihood that in its

absence non-Indians purchasing from the tribal seller will avoid payment of a

concededly lawful tax.” Id. at 483. “[T]o the extent that the ‘smoke shops’ sell to
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those upon whom the State has validly imposed a sales or excise tax . . . , the State

may require the Indian proprietor simply to add the tax to the sales price and

thereby aid the State’s collection and enforcement thereof.” Id. The Court noted

any other rule would provide the Indian seller with a “competitive advantage” over

“all other cigarette retailers” and that “wholesale violations” of state tax law would

“go virtually unchecked.” Id. at 482.

The same rule was confirmed in Colville, decided the same term as Bracker.

Along nearly every conceivable axis, the claims rejected by the Supreme Court in

Colville are stronger than those alleged by BSRE. There and here, the challenged

schemes “require[] collection only upon sale to a non-Indian on trust land, on

reservation.” Br. Appellee (“Yakima Br.”) 38, Washington v. Confederated Tribes

of the Colville Indian Reservation, 447 U.S. 134 (1980), 1979 WL 200128; ER

102. Both schemes “require[] registration without fee and extensive record

keeping,” although the Washington scheme also required “verification of sales that

are not taxable to members.” Yakima Br. 38; see also ER 22. The Colville case

was brought by the Yakima tribal government, not a chartered tribal corporation,

and in articulating a governmental interest the Yakima explained how the tribe had

implemented on its reservation “[e]xtensive tribal regulation providing for

location, total employment of tribal members and pricing,” Yakima Br. 38.

Because BSRE is not the tribal government and sells its cigarettes off the Big
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Sandy reservation, it has no similar regulatory power and does not speak as the

Tribe. In Colville, the State of Washington had initiated enforcement, assessing the

Yakima-licensed sellers for taxes owed and stopping trucks on the highway. Here,

BSRE points to no past enforcement and yet seeks sweeping, prospective relief.

The Colville court rejected the Yakima’s arguments. It noted, as in Moe, that

on-reservation Indian sellers were largely just marketing their tax exemption to

customers who would otherwise have to pay tax. “We do not believe that

principles of federal Indian law, whether stated in terms of pre-emption, tribal self-

government, or otherwise, authorize Indian tribes thus to market an exemption

from state taxation to persons who would normally do their business elsewhere.”

Id. at 155. The Court also confirmed, as Defendants argue here, that the state may

require Indian retailers to keep and submit “detailed records of exempt and

nonexempt sales.” Id. at 151; see also id. at 160.

The issue came before the Court again in California State Board of

Equalization v. Chemehuevi Indian Tribe, 474 U.S. 9 (1985) (per curiam), which

challenged the same California tax laws now challenged by BSRE, see id. at 11–

12. There again, the suit was brought by a tribal government seeking to avoid

application of the State laws to sales made on its own reservation. Id. at 10. In a

per curiam opinion, the Court confirmed its Moe rule, finding that as applied to on-

reservation sales by reservation Indians, “the context of the entire California
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statutory scheme . . . evidences an intent to impose on the Tribe . . . a ‘pass on and

collect’ requirement,” and that the Chemehuevi Tribe was subject to the California

scheme. Id. at 12 (citation omitted).

A few years later, in Oklahoma Tax Commission v. Citizen Band Potawatomi

Indian Tribe, 498 U.S. 505 (1991), the Court considered the extent of the State of

Oklahoma’s enforcement power when on-reservation sellers refused to comply

with its laws. It confirmed that tribal sovereign immunity may limit the ability of a

state to recover from on-reservation sellers directly, but repeated its recognition in

Moe of the state’s broader off-reservation enforcement tools. “[O]f course,” it

explained, “States may . . . collect the sales tax from cigarette wholesalers, either

by seizing unstamped cigarettes off the reservation, or by assessing wholesalers

who supplied unstamped cigarettes to the tribal stores.” Id. at 514 (citations

omitted). Like the seller in Potawatomi, BSRE is a wholesaler supplying

unstamped cigarettes to tribal stores on other tribes’ reservations. Opening Br. 15.

On appeal, BSRE’s answer is that the sellers in these earlier cases were

discussing the state’s interest in taxable retail transactions. It argues, in essence,

that these cases should be limited to their particular facts, and state authority
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should otherwise extend only to already-taxable cigarettes.6 But the Supreme Court

has rejected this position. In Colville, the district court had made BSRE’s desired

distinction between taxable and non-taxable sales, and “upheld [Washington’s

recordkeeping] requirements insofar as they pertained to taxable sales, but struck

them down with respect to nontaxable sales.” 447 U.S. at 159–60. The Supreme

Court reversed and upheld the recordkeeping requirements “in toto.” Id. at 160. A

decade later in Department of Taxation and Finance v. Milhelm Attea & Bros.,

512 U.S. 61 (1994), the Supreme Court went even further and expressly approved

recordkeeping and reporting requirements aimed solely at exempt sales, see id. at

67 (approving requirements that distributors “keep records reflecting the identity of

the buyer in each tax-exempt sale and make monthly reports to the Department on

all such sales”). In New York’s approved scheme, a wholesale distributor had to

retain detailed records and make reports to the State only when it made tax-exempt

sales. See id. (“New York’s regulatory scheme, unsurprisingly, imposes no

restrictions on the sale of stamped cigarettes . . . .”). Its exemption briefing reveals

6 See SER 7 (“If the retail distributor complies, then nothing is required of the
wholesale distributor.”); SER 7 (“[T]he relevant obligations must be borne at the
level of the retail transaction.”); SER 8 (“Only the retailer’s records would reveal if
someone . . . owes the tax and . . . only the retailer would shoulder the collection
burden.”); ER 69 (“[I]t’s on the Indian retailers selling to non-Indians.”).
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BSRE’s real concern—not that California will impose taxes and fees where none

are owed, but that it will find and recover them when they are.

Indeed, BSRE’s briefing shows the danger in leaving the company to self-

police, as BSRE repeatedly misconstrues California law to claim exemptions that

would not apply to it. In several places, it extrapolates exemptions that apply for

licensed distributors to its own, unlicensed sales. Compare Opening Br. 31–32

(“No tax is incurred off-reservation . . . because BSRE’s movement of cigarettes

for the purpose of sale is not a taxable event.” (citing Cal. Rev. & Tax. Code

§§ 30008–30009)), with Cal. Rev. & Tax. Code § 30009 (“[Tax attaches to] the

exercise of any right or power over cigarettes . . . incident to the ownership thereof,

other than . . . the keeping or retention [of cigarettes] by a licensed distributor for

the purpose of sale.” (emphasis added)); compare Opening Br. 31 (“BSRE’s

purchase of cigarettes from the manufacturer is a transaction California excludes

from the tax.” (citing Cal. Rev. & Tax. Code § 30103), with Cal. Rev. & Tax. Code

§ 30103 (“The taxes imposed by this part shall not apply to the sale of cigarettes or

tobacco products by the manufacturer to a licensed distributor.” (emphasis

added)).

Elsewhere, it argues “it is enough . . . that some or all of the cigarettes BSRE

distributes will not be taxable at retail,” string-citing a series of invented or

inapplicable exemptions it speculates could apply to “some” of its sales. Opening
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Br. 38 & n.9. BSRE admits that sales further down the chain may be taxable, even

while claiming all of its sales are not. See Opening Br. 40 (“[S]ome consumers

may incur a valid tax when they buy cigarettes previously handled by BSRE.”);

SER 4 (“BSRE acknowledges the possibility that some cigarettes may not be

exempt . . . . State law requires, as federal law allows, the retailer to collect the

taxes from such customers and remit payment to the State.”); SER 6 (“[BSRE’s

retailer customers] are obligated to collect the tax from any taxable consumer and

remit the consumers’ payment.”).

The law is settled that a state may regulate even exempt sales to protect its

interest in preventing contraband sales within its borders. Whether none, some, or

all of BSRE’s sales are exempt (an issue the district court did not reach), the

California scheme is still properly applied to BSRE’s business activities when it

seeks to introduce millions of untaxed cigarettes into the State.

b. The Licensing Act

The district court correctly applied these precedents to the California scheme,

including in its analysis of the Licensing Act and the Complementary Act. As to

the Licensing Act, it accepted for the sake of argument BSRE’s premise that the

company’s transactions could be evaluated as “on-reservation” sales, but agreed

with the Attorney General that “even if all of [BSRE’s] transactions are exempt

from taxation, the State nonetheless has an interest in tracking what happens to the
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cigarettes farther down the distribution chain: that is, ‘[e]ven if [BSRE] does not

owe the tax, or [BSRE’s] customers do not owe the tax, the State’s licensing and

reporting requirements allow CDTFA to see if someone owes the tax, and then, if

they do, to collect it.” ER 24 (quoting SER 15–16). The district court found

compelling the fact that “licensing schemes with even more demanding

requirements than those of California have been repeatedly upheld by the Supreme

Court as imposing only ‘a minimal burden.’” ER 25 (citing Milhelm, 412 U.S. at

64–67, and Colville, 447 U.S. at 159–60).

c. The Complementary Statute

In challenging application of the Complementary Statute, BSRE argues that

the fees collected under the Escrow Statute are not a tax, and that the law only

applies to taxable sales. See Opening Br. 41–43. Since its sales are not taxable, it

alleges, the Complementary Statute does not apply to it. See id. at 40. The Escrow

Statute, which the Complementary Statute implements, provides revenue to the

State in two ways. Compliance with the Act establishes a fund against which the

State can recover in litigation. It also affects the State’s annual payments under the

MSA. See ER 10. The district court did not evaluate the Complementary Statute

under Bracker, concluding instead, as discussed infra pp. 60–64, that the statute

applied because BSRE’s business activities all involved off-reservation activity.

See ER 19–20. But other courts, considering similar challenges to the application
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of the Complementary Statute to on-reservation sales, have agreed that the laws are

valid under Bracker as well. See, e.g., State ex rel. Edmondson v. Native Wholesale

Supply, 237 P.3d 199, 216 (Okla. 2010), abrogated on other grounds by Bristol-

Meyers Squibb Co. v. Superior Court, 137 S. Ct. 1773 (2017) (“Even if we were

required to apply the Bracker interest balancing test for on-reservation activity by

tribal members, the State’s interest in enforcing the MSA through the

Complementary Act would outweigh any interest the tribe or federal government

might have in prohibiting its enforcement . . . .”).

2. Cases Considering the Indian Trader Statutes Further
Undermine BSRE’s Legal Challenge.

a. BSRE’s primary argument invokes the Indian Trader Statutes to claim

prior Indian cigarette cases and statutes should not apply to it. See Opening Br. 26

(“The Indian Trader Statutes . . . are central to BSRE’s claims . . . .”). However,

the Supreme Court has already rejected BSRE’s claim that these statutes

“preempt . . . regulatory burdens imposed on BSRE’s sales to Indians on their

reservations.” Opening Br. 29; see also Milhelm, 512 U.S. at 74 (“[T]he Indian

Trader Statutes do not bar the States from imposing reasonable regulatory burdens

upon Indian traders . . . .”).

The Indian Trader Statutes, 25 U.S.C. §§ 261–264, allow the federal

government to appoint persons as “traders to the Indian tribes” and to regulate the

“kind and quantity of goods and the prices at which such goods shall be sold to the

Case: 19-16777, 06/15/2020, ID: 11722025, DktEntry: 20, Page 63 of 77



53

Indians,” id. § 261. In Warren Trading Post Co. v. Arizona Tax Commission, 380

U.S. 685 (1965), the Supreme Court held these statutes “bar[red] States from

taxing federally licensed Indian traders on their sales to reservation Indians on a

reservation.” Id. at 690. In doing so, the Court described the Indian Trader Statutes

as leaving “no room . . . for state laws imposing additional burdens on traders.” Id.

at 690. The Court next found the Indian Trader Statutes preempted state taxation of

an on-reservation sale even though the seller was not a licensed Indian Trader in

Central Machinery Co. v. Arizona State Tax Commission, 448 U.S. 160, 163–66

(1980). Although the seller there was not a licensed Indian Trader, the sale was not

unregulated by Secretary of the Interior. Instead, “the Bureau of Indian Affairs had

approved both the contract for sale for the tractors in question and the tribal

budget, which allocated money for the purchase of this machinery.” Id. at 165 n. 4.

Relying on these two cases, BSRE takes the name “Indian trader” for itself

and argues the Indian Trader Statutes “cover[] the same ground as the State’s

licensing and recordkeeping requirements” and thus leave no room for the State’s

cigarette laws. Opening Br. 27 (citing Warren Trading Post Co., 380 U.S. at 689).

Again, BSRE makes no claim to actually be a federally licensed Indian Trader, to

comply with the statutes’ recordkeeping regulations, or to otherwise follow any

regulation from the Secretary of the Interior. See supra p. 10; cf. 25 U.S.C. § 264

(establishing penalties for unlicensed trading, introduction of goods, or residence
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on a reservation for the purpose of trade). Instead, it argues that Central Machinery

has extended the reach of the Indian Trader Statutes to fully preempt state

regulation of cigarette sales to Indian customers “regardless of whether the vendor

possesses a federal Indian trader license or has a permanent place of business on

the reservation.” Opening Br. 29 (citing Central Machinery, 448 U.S. at 164–66).

Reliance on the 5–4 opinion in Central Machinery to bless its business model

is questionable given the federal regulation of the transaction at issue in that case.

See 448 U.S. at 165 n.4 (“[I]t should be recognized that the transaction at issue in

this case was subjected to comprehensive federal regulation.”). And in Milhelm,

the Court rejected BSRE’s view that “no state regulation of Indian traders can be

valid.” 512 U.S. at 71. Following the logic of Moe and Colville discussed above,

supra pp. 44–46, the Court held that “the Indian Trader Statutes do not bar the

States from imposing reasonable regulatory burdens upon Indian traders” “to assist

enforcement of valid state taxes,” Milhelm, 512 U.S. at 74. There, a federally

licensed Indian Trader challenged New York’s tax and licensing scheme requiring

that tribes obtain state tax exemption certificates in order to purchase tax-exempt

cigarettes from Indian Traders and that tribal retailers collect “a ‘certificate of

individual Indian exemption’ and provide written evidence of their identity” before

making tax-exempt sales. Id. at 66–67. New York’s regime capped the number of

tax-exempt cigarettes that could be sold on a reservation through the calculation of
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a “probable demand” based on tribal membership and other factors. Id. It also

required wholesalers to “hold state licenses” and “keep records reflecting the

identity of the buyer in each tax-exempt sale and make monthly reports . . . on all

such sales.” Id. at 67. Wholesalers, too, were restricted to selling only to retailers

holding “a valid state tax exemption certificate.” Id. The Court applied Bracker to

these on-reservation sales and found state rules applied as fully to the Indian

Trader as it had to Indian sellers in earlier cases. “It would be anomalous to hold,”

the Court explained, “that a State could impose tax collection and bookkeeping

burdens on reservation retailers who are themselves enrolled tribal members,

including stores operated by the tribes themselves, but that similar burdens could

not be imposed on wholesalers, who often (as in this case) are not.” Id. at 74.

In upholding the New York scheme, the Milhelm Court explicitly

distinguished Warren and Central Machinery away. The Court acknowledged that

“broad language in our opinion in Warren Trading Post lends support to a contrary

conclusion,” but instead “h[e]ld that Indian traders are not wholly immune from

state regulation that is reasonably necessary to the assessment or collection of

lawful state taxes.” Id. at 75. As elsewhere, BSRE attempts to reshape this area of

law by going back to broad, since-clarified pronouncements of law. The Court has

not taken the broad view of Warren or Central Machinery that BSRE advocates.

See Rice v. Rehner, 463 U.S. at 737–38 (Blackmun, J., dissenting) (explaining how
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the majority’s opinion conflicts with a broad reading of Central Machinery).

Instead, it appears to have now taken Justice Powell’s Central Machinery dissent

to heart—“To hold the seller immune from state taxes otherwise due upon a single

transaction with the Indians gives the non-Indian seller a windfall or the Indian

buyer an unwarranted advantage over all others who deal with the seller.” 448 U.S.

at 173 (Powell, J., dissenting); see also Milhelm, 512 U.S. at 71 (citing Central

Machinery, 448 U.S. at 172 (Powell, J., dissenting)).

The upshot is the law is now settled that the same “minimal burdens” analysis

articulated in Moe for on-reservation sales applies with equal force to Indian

Traders as to reservation retailers. “Just as tribal sovereignty does not completely

preclude States from enlisting tribal retailers to assist enforcement of valid state

taxes, the Indian Trader Statutes do not bar the State from imposing reasonable

regulatory burdens upon Indian traders for the same purpose.” Milhelm, 512 U.S.

at 74. This follows naturally from the essential inquiries at the heart of Indian Law:

The further one moves from the relationship between a recognized Indian tribe and

its own members, the weaker any argument that state regulation cannot reach it.

Moe and Colville both allowed states to impose minimal burdens on sales activities
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between a tribe and its members;7 the Milhelm court recognized that comparable

burdens could be placed on federally licensed Indian Traders. Id. By extension, the

State can regulate transactions with sellers who are flouting the Indian Trader

Statutes, like BSRE, and their on-reservation customers as well.

b. Federal enactments since Milhelm likewise show Congressional support

for state interests in the area of on-reservation tobacco sales, further undermining

BSRE’s Indian Trader Statute preemption argument. After Milhelm, Congress

specifically considered the problem of on-reservation evasion of state cigarette

laws and enacted federal laws to help states address it. “[T]he meaning of one

statute may be affected by other Acts, particularly where Congress has spoken

subsequently and more specifically to the topic at hand.” Food & Drug Admin. v.

Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000).

The claim that the Indian Trader Statutes “preempt . . . regulatory burdens

imposed on BSRE’s sales” off its own Rancheria, Opening Br. 29, cannot be

squared with these more recent enactments. In the Prevent All Cigarette

Trafficking Act of 2009 (“PACT Act”), Pub. L. No. 111-154, 124 Stat. 26

(codified at 15 U.S.C. §§ 375–378; 18 U.S.C. §§ 1716E, 2343(c)), Congress

7 Notably, that is not the situation here. According to the FAC, when BSRE makes
its sales, it is not on the Tribe’s Rancheria. It is instead on its customers’
reservations, where BSRE has the same legal status as any other cigarette
wholesaler. See Muscogee (Creek) Nation, 669 F.3d at 1172.
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considered competing tribal and state interests attendant in “on-reservation”

cigarette sales and came down squarely on the side of state authority. Finding that

“unfair competition from illegal sales of cigarettes and smokeless tobacco is taking

billions of dollars away from law-abiding retailers throughout the United States,”

Congress sought in the PACT Act to “create strong disincentives to illegal

smuggling of tobacco products,” “make it more difficult for cigarette and

smokeless tobacco traffickers to engage in and profit from their illegal activities,”

and “increase collections of Federal, State, and local excise taxes on cigarettes.”

15 U.S.C. § 375 note (Findings and Purpose); see generally U.S. GOV’T

ACCOUNTABILITY OFFICE, GAO-11-313, ILLICIT TOBACCO: VARIOUS SCHEMES ARE

USED TO EVADE TAXES AND FEES 16–22 (2011) (describing common illicit

cigarette trade schemes). The 2009 statute addresses concerns about the movement

of state law-evaded cigarettes through Indian country in several ways, including by

mandating reporting of cigarette shipments “between a State and any Indian

country in the State, or commerce between points in the same State but through

any place outside the State or through any Indian country.” Id. § 375(9)(A).

The PACT Act also federalizes state requirements for delivered cigarette sales

made to unlicensed persons, as all of BSRE’s described transactions would be. See

id. § 376a(a)(3) (“[E]ach delivery seller shall comply with . . . all State . . . laws

generally applicable to sales of cigarettes . . . , including laws imposing—(A)
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excise taxes; (B) licensing and tax-stamping requirements; . . . and (D) other

payment obligations or legal requirements relating to the sale, distribution, or

delivery of cigarettes or smokeless tobacco . . . .”); Azuma Listing Notice 9–11

(finding BSRE’s supplier violates the PACT Act by not complying with the

Licensing and Complementary Acts). Another provision expanded record

inspection powers under the Contraband Cigarette Trafficking Act, 18 U.S.C.

§§ 2341–2346, which was itself expanded to require reporting by tribal businesses

and recordkeeping by businesses and tribal governments, see id. § 2343(c). The

PACT Act noncompliant list—on which BSRE’s cigarette supplier Azuma may be

presently found, see supra pp. 12–13—likewise expanded the enforcement tools

available against sellers evading state law by restricting their ability to ship their

goods. 15 U.S.C. § 376a.

These Congressionally devised requirements apply broadly, with the Act

defining those subject to it to include “individuals,” “corporations,” and “Indian

tribal government[s], [or] governmental organization[s]” of such governments. Id.

§ 375(10). Federal law has not drawn back all restrictions on the exercise of state

authority in Indian country—the State cannot bring criminal penalties against a

tribal government under the PACT Act, for example, 15 U.S.C. § 377(a)(2)(A),

and tribal sovereign immunity is not withdrawn, id. § 378(c)(1)(B). But the powers

Congress granted to states in this area far exceed what BSRE describes as
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“expressly limiting the application of State law” to its sales, even “outside

reservation boundaries.” Opening Br. 26.

3. The District Court Correctly Held that Mescalero, not
Bracker, Properly Controls Analysis of BSRE’s Off-
Reservation Sales Activities

The State offered another argument below, highlighting that while Moe and

its progeny primarily consider regulation of sales activities taking place within

Indian country, BSRE pleads that all of its sales activities occur off the Tribe’s

Rancheria and involve transportation through non-Indian land within California. It

purchases cigarettes from a supplier in Alturas, California, nearly 500 miles from

its Auberry warehouse, and then sells those cigarettes to “Indian tribal

governmental and Indian tribal-member, reservation-based retailers.” ER 109; see

also Opening Br. 31 (“In between the[] two on-reservation events, BSRE

transports [its] cigarettes from the Big Sandy Rancheria to other Indian country in

California, during which time it goes off-reservation.”).

The district court agreed that BSRE’s conduct was properly characterized as

off-reservation. “[T]ribe-to-tribe transactions involving the movement of goods

through a State, including outside of Indian country, are not immune from state

regulation. Indeed, many courts have affirmed states’ off-reservation authority to

enforce state laws.” ER 20 (collecting cases). BSRE advocates for recognition of a

tribal power to “engage in intertribal commerce,” Opening Br. 13, that courts have
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repeatedly found does not exist. Cases have consistently held that tribes do not

have “super-sovereign authority to interfere with another jurisdiction’s sovereign

right[s]” within that jurisdiction’s borders. Chickasaw, 515 U.S. at 466; see also

Rice v. Rehner, 463 U.S. at 734 (“Congress did not intend to make tribal members

‘super citizens’ who could trade in a traditionally regulated substance free from all

but self-imposed regulations.”). Instead, tribal cigarette cases back to Colville have

explicitly recognized and approved state power to enforce their laws by seizing

contraband in transit to non-compliant reservation sellers. The relief BSRE seeks—

complete exemption from state enforcement authority—is therefore unattainable as

a matter of law.

As discussed above, supra p. 38, where “Indians [are] going beyond

reservation boundaries,” they are “subject to nondiscriminatory state law otherwise

applicable to all citizens of the State.” Mescalero, 411 U.S. at 148–49 (1973). This

is because “the retained sovereignty of the tribes is that needed to control their own

internal relations, and to preserve their own unique customs and social order.”

Duro v. Reina, 495 U.S. 676, 685–86 (1990), superseded by statute, 25 U.S.C.

§ 130(2). It does not include those parts of sovereignty “which the Indians

implicitly lost by virtue of their dependent status . . . [including] those involving

the relations between an Indian tribe and nonmembers of the tribe.” Id. at 686

(quoting United States v. Wheeler, 435 U.S. 313, 326 (1978)). A tribe’s inherent
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power over the relations among its members reflects the “geographical component

of [its] tribal sovereignty,” Wagnon, 546 U.S. at 112, and does not apply to

external relations.

That BSRE pled only off-reservation business activity was dispositive of its

challenges to the state Licensing Act and Complementary Statute below. See ER

19–21. Even while decrying itself beyond state regulation, BSRE concedes its

customers offer goods to non-Indians and may therefore be subject to the

“minimum burdens” imposed under state law. See Opening Br. 32–33. This

concession, standing alone, is sufficient to dismiss, as the Supreme Court has

recognized state enforcement power in anticipation of continued violations of its

laws. Cf. supra p. 6 (listing past prosecutions of BSRE clients). “Although . . .

cigarettes in transit are as yet exempt from state taxation, they are not immune

from seizure when the [tribal retailers] . . . have refused to fulfill collection and

remittance obligations which the State has validly imposed.” Colville, 447 U.S. at

161–62; see also Potawatomi, 498 U.S. at 514 (finding “seizing unstamped

cigarettes off the reservation” to be a valid state enforcement tool). By now, “[i]t is

beyond peradventure that a state may seize contraband located outside Indian lands

but in transit to a tribal smoke shop.” Narragansett Indian Tribe v. Rhode Island,

449 F.3d 16, 21 (1st Cir. 2006); see also Cal. Rev. & Tax. Code § 30436 (declaring

cigarettes unlawfully transported and unstamped cigarettes not in the possession of
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a licensed distributor, among other things, seizable contraband and forfeit to the

State). BSRE’s pleadings place its sales in precisely this context, with it shipping

cigarettes to those who refuse their obligations under state law.

Below, the district court found the Tenth Circuit’s decision in Muscogee

(Creek) Nation v. Pruitt particularly “instructive” in helping resolve BSRE’s

claims. ER 20. There, as here, Oklahoma had enacted a Complementary Statute

requiring manufacturers to comply with that state’s Escrow Statute, and cigarettes

made by non-compliant manufacturers were deemed contraband. See Muscogee

(Creek) Nation v. Pruitt, 669 F.3d at 1164–65. The Muscogee (Creek) tribal

government brought suit, objecting that such requirements violated its tribal

sovereignty and the federal Indian Trader Statutes. The Tenth Circuit held that the

tribe “fail[ed] to state a plausible claim that [Oklahoma’s Escrow Statute] and

Complementary Act are preempted by federal law or infringe on its tribal

sovereignty.” Id. at 1183. It bypassed the balancing of interests of Moe and its

progeny, concluding that “[b]ecause the Escrow Statute and Complementary

Statute and Complementary Act are enforced outside . . . Indian country . . . , we

need not perform a Bracker preemption analysis.” Id. at 1181. Any effects on sales

to Indians from such off-reservation enforcement, it concluded, were mere

“downstream . . . consequences” of valid state authority to enforce its laws. Id.

(citing Wagnon, 546 U.S. at 114).
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The reasoning of the Muscogee (Creek) Nation court was correct and the

district court was correct to follow it. The state cigarette scheme specifically

contemplates transactions like those BSRE alleges, whereby an unlicensed seller

transmits off-directory, unstamped cigarettes through the State. See supra pp. 34–

35. The answer to BSRE’s questions has been the same for nearly 45 years. BSRE

does not, as it would like, fall beyond the reach of state authority, and is not

entitled to a declaration to that effect with respect to any of the California laws it

challenges. Instead, if BSRE insists on moving cigarettes the State deems

contraband, those cigarettes are also contraband, and subject to seizure and

forfeiture under applicable law.

*          *          *

California’s cigarette regulatory scheme imposes only a minimal burden on

BSRE to aid collection and remittance of lawful state cigarette taxes, less onerous

than those expressly approved by the Supreme Court and consistent with recent

Congressional enactments addressing the narrow issue of on-reservation cigarette

sales. BSRE’s claims for declaratory and injunctive relief fail as a matter of law,

and the district court properly dismissed them.

CONCLUSION

For the reasons set forth above, the district court order granting dismissal with

prejudice should be affirmed.
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