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INTRODUCTION   

At the heart of this appeal is an intratribal dispute between competing political 

factions of Newtok Village, a federally recognized tribe—the Newtok Village 

Council (“NVC”) and the Newtok Traditional Council.  When deciding a contracting 

issue for purposes of the Indian Self Determination Education and Assistance Act 

(“ISDA”), the Bureau of Indian Affairs (“BIA”) recognized one faction, the Newtok 

Village Council, but acknowledged that it did not have jurisdiction to determine 

tribal leadership disputes and the tribe would need to resolve its own internal 

disputes. 

In April 2015, NVC filed suit in federal district court and requested that the 

district court enjoin three members of the opposing faction—Appellants Andy 

Patrick, Joseph Tommy, and Stanley Tom—from representing that they are the 

legitimate governing body, agents, or representatives of Newtok Village.  NVC’s 

complaint failed to allege any facts or assert any claims that would support federal 

jurisdiction.  Appellants did not respond to the action, and the district court entered 

a default judgment against them.  

Over the years, NVC sought to enforce the default judgment against the 

Appellants.  

Appellants finally retained counsel and in December 2020 they filed a Motion 

to Set Aside Default Judgment.  The basis for this motion was straightforward: 
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because federal courts lack jurisdiction to resolve intratribal disputes and NVC’s 

complaint failed to allege any facts or assert any claims that would support federal 

jurisdiction, the default judgment had to be set aside.   

The district court denied the motion and held that it had jurisdiction over this 

case based on ISDA.  The district court also found that Appellants’ motion had been 

filed in bad faith and imposed attorney fees on the Appellants.   

The district court erred, and this Court should now reverse. 

 

JURISDICTIONAL STATEMENT   

This Court has jurisdiction to determine if the district court properly exercised 

jurisdiction in this case.  United States v. Ruiz, 536 U.S. 622, 628 (2002).  Appellants 

Andy Patrick, Joseph Tommy, and Stanley Tom appeal the following judgments:  

1. Order Denying Motion to Set Aside Default Judgment entered February 25, 

2021 by Judge Ralph Beistline.  ER-34.   

2. Order Granting Motion for Attorney Fees entered March 26, 2021.  ER-4.   

This Court has jurisdiction under 28 U.S.C. §1291 to review the final orders denying 

the motion to set aside and the award of attorney fees.  Appellants timely filed a 

notice of appeal and an amended notice of appeal under Federal Rules of Appellate 

Procedure 4(a)(1)(A) and 4(a)(3).  ER-134, 137.   
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW   

1. Did the District Court err when it denied Appellants’ Motion to Set Aside 

Default Judgment?   

2. Did the District Court lack subject matter jurisdiction to determine the duly-

elected leadership of a tribe for all purposes and issue enforcement actions 

based on that determination contrary to this Court’s precedent prohibiting 

federal courts from resolving internal tribal disputes?  

3. Did the District Court abuse its discretion by misapplying the common law 

bad faith standard when it awarded attorney fees to Appellees? 

 
STATEMENT OF THE CASE AND RELEVANT FACTS   

I. Statement of the Facts   

The Newtok Village is a federally recognized tribe (“Tribe”).  See Indian 

Entities Recognized by and Eligible to Receive Services from the United States 

Bureau of Indian Affairs, 86 Fed. Reg. 7554, 7558 (BIA, Jan. 21, 2021).  The Tribe 

is governed by Newtok Traditional Council Constitution (“Newtok Constitution”), 

under which Tribal leaders serve for either two or three year terms and are elected 

at public meetings during the month of October.  ER-95; NEWTOK CONST.. art. IV, 

§VI.  The Tribe is located in Newtok, Alaska, an unincorporated village of 300 

residents inhabited by Yup’ik people.  H. Rep. No. 108–345, at 1–2 (2003); Act of 

Nov. 17, 2003, P.L. 108–129, 117 Stat. 1358.  The village has come under severe 
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ecological stress because of erosion caused by the Ninglick River that increases each 

year.  H. Rep. No. 108–345, at 2 (2003).  In 2003, Congress authorized a land 

exchange between the Newtok Native Corporation, incorporated pursuant to the 

Alaskan Native Claims Settlement Act, and the U.S. Department of Fish and 

Wildlife Service for relocation of Newtok Village residents.  Act of Nov. 17, 2003, 

P.L. 108–129, 117 Stat. 1358.  In 2005, the BIA entered into ISDA contracts with 

the Newtok Village.  ER-95.  

In 2012, a leadership dispute arose when two competing groups claimed to be 

the duly-elected tribal council.  Both groups held tribal elections in 2012 and elected 

different leaders.  The BIA referred to these groups as the “Old Council” (President 

Moses Carl, Vice President Walter Kassaiuli, Treasurer Louis Patrick, Secretary 

Andy Patrick, Member Joseph John Sr., Member Joseph Inakak, and Member 

George Tom) and the “New Council” (President Paul Charles, Vice President 

George Carl, Member Simeon Fairbanks, Jr., Member Louie Andy, and Member 

Katherine Charles).  ER-95.  Both factions sought recognition as the legitimate 

governing body by the BIA.  The BIA informed the groups that it “has a duty to 

determine the authorized representatives of the governing body” of the Tribe “for 

the limited purposes of taking ISDA contract-related actions.”  ER-96.  The New 

Council submitted documents to the BIA, but the Old Council did not submit any 

documentation to the BIA.  ER-101. Newtok Traditional Council v. Acting Alaska 
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Regional Director, Bureau of Indian Affairs, 61 IBIA 167, 168 (2015).  On July 11, 

2013, BIA Regional Director Eufrona O’Neill issued a decision, recognizing the 

New Council as the proper entity for ISDA contracting purposes.  ER-95, 102.  The 

BIA acknowledged in its decision letter that “BIA’s policy is to allow the tribe, its 

members, and leaders, to resolve internal tribal conflicts,” and “the members of 

Newtok have the authority to act on their own to resolve these issues.”  ER-2.   

The Old Council appealed the Regional Director’s decision to the Interior 

Board of Indian Appeals (“IBIA”).  Newtok Traditional Council, 61 IBIA at 169.  

On August 6, 2015, the IBIA affirmed the Regional Director’s decision.  Id.  While 

the Old Council’s appeal was pending, the New Council filed a lawsuit in the District 

of Alaska as the “Newtok Village” and “Newtok Village Council” (“NVC” or 

“Appellees”).  ER-129.   

II. Procedural History   

On April 21, 2015, NVC filed a complaint against the Appellants, Stanley 

Tom, Joseph Tommy, and Andy Patrick (“Appellants”)—in the District of Alaska.  

ER-129.  Although the complaint did not identify any of the Appellants as leaders 

of the Newtok Traditional Council, referred to as the “Old Council” by the BIA, the 

NVC requested injunctive relief to “enjoin the Defendants to 1) cease any 

representation that Defendants are the governing body of Newtok Village, or 
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otherwise represent Newtok Village, 2) turn over all records and property of Newtok 

Village, and 3) other relief as may be appropriate.”  ER-132–133.  

Appellants did not respond to the NVC’s complaint, so the NVC requested a 

default judgment be entered.  ER-128.  On November 4, 2015, Judge Beistline issued 

a default judgment and entry of permanent injunction against Appellants.   ER-122.  

This order stated that the district court had jurisdiction over the case under 28 U.S.C. 

§1331 and §1362.  ER-123.  The order also declared that the Appellants “have no 

recognized claim to any tribal official title or authority…” and that they “have falsely 

represented to various federal and state officials and the public in general that they 

are the tribal governing body of Newtok Village….”  ER-24.  Even though Newtok 

Village leadership is elected for two to three years, the default judgment has no 

expiration date.   

On January 12, 2016, the district court entered an Order for Writ of Assistance 

“requesting the Alaska State Troopers to assist the Newtok Village Council, in 

acquiring possession of…” certain property belonging to Newtok Village.  ER-120.  

This order also “require[d] the Defendants to vacate the Tribal Office building…” 

while these state officers removed the property mentioned in the order, and 

authorized state officers to “use any reasonable force deemed necessary by them to 

accomplish these acts.”  ER-120–121.  

Case: 21-35230, 05/25/2021, ID: 12124658, DktEntry: 8, Page 13 of 54



7 
 

That same day, on January 12, 2016, the district court awarded attorney fees 

to the NVC, directing that the Appellants pay costs in the amount of $403.57 and 

attorney fees in the amount of $6,533.57.  ER-117–118.  The court then entered 

garnishment orders to satisfy the judgments.  On July 5, 2018, the district court 

entered an order authorizing the release of funds in the amount of $1,005.31 

garnished from Stanley Tom’s bank account to the NVC’s attorney.  ER-116.  On 

March 20, 2020, the district court entered an order authorizing the release of funds 

garnished from Andy Patrick, Stanley Tom, and Joseph Tommy’s Permanent Fund 

Dividends, for a total amount of $3,525.20, to be paid to NVC’s attorney.  ER-115. 

On June 10, 2020, the NVC filed a motion requesting the district court to issue 

an order to show cause as to why Andy Patrick should not be held in contempt for 

“willful violation of the Court’s Order of Default Judgment and Entry of Permanent 

Injunction issued on November 4, 2015….”  ER-113.  Specifically, the NVC alleged 

that Andy Patrick violated the injunction by allegedly “posing as a tribal official” to 

authorize the travel of Kevin Charles, a tribal member and resident of Newtok 

Village, into Newtok Village during the COVID-19 pandemic.  ER-109.   

On July 2, 2020, without issuing an order to show cause or setting a hearing 

on the matter, Judge Beistline issued an order holding Andy Patrick in contempt for 

willfully violating the 2015 default judgment order.  ER-105.  Judge Beistline also 
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ordered Andy Patrick to pay Appellees’ attorney fees in the amount of $632.00 and 

a $1,000.00 fine.  ER-104.   

On December 29, 2020, Appellants Stanley Tom, Andy Patrick, and Joseph 

Tommy filed a Motion to Set Aside Default Judgment, pursuant to Rules 55(c) and 

60(b)(4) of the Federal Rules of Civil Procedure.  ER-76.  Appellants claimed that 

the default judgment was void because the federal district court lacked subject matter 

jurisdiction.  ER-77.  Specifically, Appellants pointed out that NVC failed to allege 

any violations of federal law for the purposes of establishing that the district court 

had jurisdiction under either 28 U.S.C. §1331 or 28 U.S.C. §1362.  ER-77.   

NVC opposed the Motion to Set Aside Default judgment.  ER-55.  NVC 

claimed that the district court had subject matter jurisdiction because “all the Tribe’s 

claims present federal questions: i.e., enforcement of a Tribal judgment…, the Indian 

Self-Determination Act, and 2 C.F.R. Part 200.”  ER-55.  NVC asserted that this 

“case rests upon a determination as to whether the Defendants are the legitimate 

governing body of the Tribe.”  ER-66.  NVC further argued that the motion to set 

aside should be dismissed as “clearly untimely.”  ER-55.  

On February 4, 2021, Appellants filed a reply in support of their motion to set 

aside default judgment.  ER-45.  Appellants explained that a motion to set aside a 

default judgment as void may be filed at any time.  ER-45–46.  Appellants also 

explained that the district court lacked subject matter jurisdiction to hear this case at 
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its inception because it was effectively refereeing the outcome of an intratribal 

election dispute when it ordered the injunction against them in 2015.  ER-48.  

Appellants further argued that the district court lacked subject matter jurisdiction to 

enforce Newtok Village’s 2013 Election Decision.  ER-51–52. 

On February 25, 2021, Judge Beistline entered an order denying the 

Appellants’ motion to set aside default judgment.  ER-34.  The court decided that 

although the motion was not time barred, subject matter jurisdiction existed because 

the alleged interference with contracts entered into pursuant to ISDA met the 

standard of federal question jurisdiction, referring to the statute in whole and not any 

specific provision of the ISDA.  ER-39, 41–42.  Judge Beistline did not find it 

significant that NVC’s complaint failed to plead anything to support federal question 

jurisdiction.  Judge Beistline was satisfied that a federally recognized tribe has a 

contract under the ISDA, and “in conjunction with the allegations that Defendants 

have interfered with contacts between the Tribe’s legitimate governing body and the 

federal government, is adequate to establish federal question jurisdiction.”  ER-43.  

The court did not cite any caselaw to support this determination.   

On March 2, 2021, the NVC filed a motion for attorney fees.  ER-33.  NVC 

alleged that it was entitled to attorney fees, pursuant to Local Rule 54.2, Alaska 

Rules of Civil Procedure 82, and under a federal common law claim of bad faith.  

ER-27, 29.  NVC alleged that, because there were state law claims at issue and 
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Appellants acted in bad faith, it was entitled to an award of full attorney fees under 

Rule 82 of the Alaska Rules of Civil Procedure.  ER-29.  NVC also alleged that it 

was entitled to full attorney fees under a bad faith federal common law framework 

because Appellants acted in bad faith by misrepresenting themselves as tribal 

council members, both prior to and at various times during this litigation, and 

because they filed the motion to set aside default judgment.  ER-31.  Appellees 

requested $5,371.60 for attorney fees. 

On March 16, 2021, Appellants filed an opposition to the NVC’s motion for 

attorney fees.  ER-17.  Appellants explained that NVC did not present a federal 

common law ground for an award of attorney fees.  ER-20–21.  Appellants argued 

that a finding of bad faith must “arise from malice and bad faith in the litigation 

context”—and such conduct did not occur here.  ER-22.  Appellants also explained 

that Alaska Civil Rule 82 did not apply to this case because this rule only applies in 

diversity cases; this is not a diversity case.  ER-23.  Finally, Appellants argued that 

Alaska Civil Rule 82 does not apply because the NVC’s complaint failed to raise a 

state law claim, and, thus, there was no supplemental state law claim in this case.  

ER-23, 25. 

On March 26, 2021, Judge Beistline granted Appellees’ motion for attorney 

fees on federal common law grounds, finding that Appellants engaged in bad faith 
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conduct because they “did not make any attempt to defend this action for five years, 

and then moved to vacate default judgment on groundless theories.”  ER-8–9.  

Appellants filed this timely appeal.  

 
SUMMARY OF THE ARGUMENT   

The district court erred when it denied Appellants’ motion to set aside the 

default judgment because:  

1. NVC raised no federal issue to invoke federal court jurisdiction.  The 

complaint does not include any allegation that turns on federal law, a 

Constitutional provision, or treaty.  NVC also failed to articulate any claim 

under federal common law.   

2. The district court decision is contrary to well-settled law that federal courts 

have no jurisdiction over internal tribal matters.  Federal courts do not have 

subject matter jurisdiction to determine who is the legitimate governing body 

of Newtok Village or even determine whether Newtok Village has resolved 

its leadership dispute.   

3. The ISDA neither creates a private right of action nor an implied right action.  

The only claims that tribes can bring under the ISDA are claims against the 

federal government, not against fellow tribal members or political factions.  

The remedies requested by NVC are not available under the ISDA.  In 

concluding that the underlying claims arise under the ISDA to satisfy subject 

Case: 21-35230, 05/25/2021, ID: 12124658, DktEntry: 8, Page 18 of 54



12 
 

matter jurisdiction, Judge Beistline created an implied right of action that is 

antithetical to the purpose of the statute itself—to promote tribal self-

determination.   

The district court abused its discretion when it granted attorney fees to NVC 

because Appellants had a good faith basis for filing a motion to set aside the default 

judgment in this case.   

 
STANDARD OF REVIEW   

This Court reviews a district court’s determination regarding subject matter 

jurisdiction de novo.  Crum v. Circus Circus Enter., 231 F.3d 1129, 1130 (9th Cir. 

2000).  The Court reviews the denial of a motion to set aside a default judgment, as 

void under 60(b)(4), de novo.  Export Grp. v. Reef Indus., Inc., 54 F.3d 1466, 1469 

(9th Cir. 1995); Fid. Nat. Fin., Inc. v. Friedman, 803 F.3d 999, 1001 (9th Cir. 2015).  

This Court reviews the award of attorneys’ fees for abuse of discretion.  See Stetson 

v. Grissom, 821 F.3d 1157, 1163 (9th Cir. 2016).  

  

ARGUMENT   

I. The Federal Court Lacks Subject Matter Jurisdiction.   

This Court must reverse the district court’s decision because it lacked 

jurisdiction to adjudicate the claim for three reasons.  First, the complaint filed by 

the NVC fails to sufficiently plead any facts or law to establish subject matter 
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jurisdiction.  A federal court is presumed to lack subject matter jurisdiction until the 

contrary is affirmatively established by the plaintiff.  Stock West, Inc. v. 

Confederated Tribes of the Colville Reservation, 873 F.2d 1221, 1225 (9th Cir. 

1989).  The failure to sufficiently plead a claim solely rests with the 

Plaintiffs/Appellees.   

Second, the heart of this case is an intratribal dispute.  It is well settled that 

federal courts lack jurisdiction to resolve internal tribal disputes, including election 

disputes.  See Wheeler v. United States Dep’t of the Interior, 811 F.2d 549, 551–552 

(10th Cir. 1987); Goodface v. Grassrope, 708 F.2d 335, 339 (8th Cir. 1983); Cayuga 

Nation v. Tanner, 824 F.3d 321, 327 (2nd Cir. 2016); see also In re Sac & Fox Tribe 

of the Mississippi in Iowa/Meskwaki Casino Litig., 340 F.3d 749, 764 (8th Cir. 

2003).   

Third, ISDA neither provides a right of action by tribes against a 

nongovernmental entity nor a remedy.   

A. NVC failed to plead sufficient facts or claims to establish subject matter 
jurisdiction.   

For federal question jurisdiction to exist, the issue before the court must arise 

under the laws, treaties, or Constitution of the United States.  28 U.S.C. §1331.  

NVC’s “statement of [its] own cause of action [must show] that it is based upon 

federal law” to satisfy the well-pleaded complaint rule.  Vaden v. Discover Bank, 

556 U.S. 49, 60 (2009) (quoting Louisville & Nashville R. Co. v. Mottley, 211 U.S. 
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149, 152 (1908)).  This is because subject matter jurisdiction “depends upon the state 

of things at the time of the action brought.”  Mollan v. Torrance, 22 U.S. 537 (1824).  

If no specific federal law is alleged in the complaint, the plaintiff must “articulate a 

specific rule of federal common law under which the [plaintiff’s] case arises.”  Coeur 

d’Alene Tribe v. Hawks, 933 F.3d 1052, 1055 (9th Cir. 2019).  Appellees have failed 

to do so.  

The NVC’s complaint failed to state a claim arising under the laws, 

Constitution, or treaties of the United States.  In its complaint, the NVC alleged that 

the District Court has subject matter jurisdiction in this cause under 28 U.S.C. §1331 

(federal question) and 28 U.S.C. §1362 (Indian tribes).  ER-129–130.  However, 

merely citing these statutes fails to satisfy subject matter jurisdiction.  See Gila River 

Indian Cmty. v. Henningson, Durham & Richardson, 626 F.2d 708, 714 (9th Cir. 

1980) (declining to interpret “arising under” language in section 1362 more broadly 

than identical language in section 1331).   

To “arise under” a federal law, Constitution, or treaties of the United States, 

three conditions must be met.  First, the federal question must be well pled and 

established on the face of the complaint.  Duncan v. Stuetzle, 76 F.3d 1480, 1485 

(9th Cir. 1996).  Second, the federal question must be substantial.  Newburyport 

Water Co. v. Newburyport, 193 U.S. 561, 579 (1904).  Third, the federal question 

must be central to resolving the case before the court, meaning that federal law must 
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do more than shape the court’s interpretation of state law, the federal law itself must 

be at issue.  Int’l Union of Operating Engineers v. Cnty  of Plumas, 599 F.3d. 1041, 

1045 (9th Cir. 2009).  None of these factors are met here.   

1. NVC failed to satisfy the well-pleaded complaint rule.   

The NVC’s complaint failed to sufficiently allege a violation subject to federal 

court review.  While the complaint alleged that the court has jurisdiction under the 

federal question jurisdiction statute (28 U.S.C. §1331), and the Indian tribe plaintiff 

statute (28 U.S.C. §1362), this is not enough.  ER-129–130.  “The presence or 

absence of federal-question jurisdiction is governed by the ‘well-pleaded complaint 

rule,’ which provides that federal jurisdiction exists only when a federal question is 

presented on the face of the plaintiff’s properly pleaded complaint.”  Caterpillar Inc. 

v. Williams, 482 U.S. 386, 392 (1987).  Petitioners simply failed to plead any claims 

arising under federal law, treaty, or the United States Constitution.  See Vaden, 556 

U.S. 49 at 60.   

Similarly, jurisdiction does not attach simply because a party is an Indian 

Tribe.  To establish jurisdiction under 28 U.S.C. §1362, the complaining party must 

allege that there has been a violation of a federal law, not just the involvement of an 

Indian tribe as a party to the suit.  See, e.g., Stock West, 873 F.2d at 1225; see also 

Tamiami Partners, Ltd. v. Miccosukee Tribe of Indians of Florida, 999 F.2d 503, 

507 (11th Cir. 1993) (“mere assertion that [a federal] district court had federal 
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question jurisdiction [because a tribe is a party to the suit]… without alleging facts 

necessary to support a federal question, fails to give the district court subject matter 

jurisdiction.”); Martinez v. Southern Ute Tribe, 249 F.2d 915, 917 (10th Cir. 1957) 

(“federal courts are courts of limited jurisdiction…” and that “they do not have 

jurisdiction merely because an Indian who is a ward of the government is a party or 

because property or contracts of Indians are involved….”).  Without the requirement 

of a federal controversy, “the federal courts might become a small claims court for 

all such disputes.”  Stock West, 873 F.2d at 1226. 

No violation of federal law was alleged in the complaint.  ER-129.  The 

complaint contains one reference to federal law as part of its facts—that Newtok 

Village has a contract with the BIA under ISDA.  25 U.S.C. §5301 et seq.  There are 

no other references to law that would invoke federal jurisdiction.   

2. There is no substantial federal question.   

There is no substantial federal question in this case.  The district court 

concluded that there was a federal question because the NVC had an ISDA contract.  

In his order denying the motion to set aside default judgment, Judge Beistline 

concluded: 

[I]t is apparent that a suit against Defendants allegedly impersonating a 
recognized tribal governing body potentially falls under a variety of 
federal statutes, particularly in light of the fact that such 
misrepresentations interferes with federal government contracts.  The 
citation of ISDA, in conjunction with the allegations that Defendants 
have interfered with contracts between the Tribe’s legitimate governing 
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body and the federal government is adequate to establish federal 
question jurisdiction.  

 
ER-43 (emphasis added).  This conclusion is wrong both factually and legally.  

Factually, NVC never alleged interference with existing federal contracts 

governed by the ISDA.  Instead, NVC alleged that the Appellants “made 

representations to various federal, state and private agencies seeking money and 

misrepresenting that they are the legitimate governing body of Newtok Village,” and 

that the “Defendants have engaged in a pattern and practice of misrepresenting 

themselves as the legitimate tribal governing body for Newtok in the solicitation of 

funds and contracts to which Newtok Village is rightfully eligible.”  ER-132–133.  

Nowhere in the complaint did NVC allege that Appellants’ conduct of 

“misrepresenting themselves” interfered with an existing federal or state contract nor 

did NVC allege that the Appellants interfered with the contracts entered into with 

the BIA pursuant to the ISDA.   

The District Court was simply wrong when it held that NVC’s complaint 

alleged interference with existing federal contracts governed by the ISDA.  

The District Court’s finding was also legally wrong.  The existence of a 

federal contract, entered into under federal law, alone, is insufficient to establish 

federal question jurisdiction.  In Peabody Coal Co. v. Navajo Nation, this Court 

addressed whether the district court had subject matter jurisdiction over a suit 
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brought for the enforcement of an arbitration award by a non-Indian company 

against the Navajo Nation.  373 F.3d 945 (9th Cir. 2004).   

The Court in Peabody found that it lacked subject matter jurisdiction to 

enforce an arbitration award against a Tribe because it raised no federal question.  

Peabody Coal Company entered into a lease with the Navajo Nation under the Indian 

Mineral Leasing Act of 1938, the Secretary of the Interior approved the contract, and 

the lease was later amended in 1987.  Id. at 946–47.  Subsequently, a dispute over 

royalties arose, and the parties invoked the arbitration provisions of the contract.  To 

resolve the issue, the parties entered into a settlement in 1998, and the Secretary of 

the Interior approved the amended lease in 1999.  Id.  Peabody filed a lawsuit in 

federal district court seeking to enforce the arbitration award.  Id.  The company 

argued that because the 1998 arbitration settlement agreement was entered as a final 

award, and because the Navajo Nation did not appeal the award, that the award was 

enforceable in the District Court pursuant to the Nation’s waiver of sovereign 

immunity in the amended 1987 lease, which was approved by the Secretary of the 

Interior.  Id. at 948.  The Navajo Nation filed a motion to dismiss for lack of subject 

matter jurisdiction because Peabody failed to present a federal question.  Id.  The 

District Court granted the motion to dismiss because “enforcement of the arbitration 

award did not raise any questions about the leases or Secretarial approval process 

under federal law.”  Id.  The Ninth Circuit affirmed the District Court’s ruling.  
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Peabody argued that the Secretary’s approval of the lease amendments 

together with the “general federal regulatory scheme governing such mineral leases” 

raises an issue of federal law.  Id. at 949.  The Ninth Circuit disagreed noting that 

“[e]ven though the contract between the parties had been authorized by federal law 

and approved by federal officials, [the court has] to examine the particular facts of 

the claim asserted before determining whether a federal question was presented.”  

Id. at 950 (citing Littell v. Nakai, 344 F.2d 486 (9th Cir. 1965) (holding that a federal 

contract was not relevant to the resolution of the parties’ employment dispute)).  In 

Peabody, the Court found that “[f]ederal approval of the underlying leases or 

amendments has no material bearing on whether this award requires confirmation or 

enforcement.  Therefore, Peabody’s complaint does not present a federal question.”  

Peabody, 373 F.3d at 951–52.  

Peabody is instructive here.  NVC did not present a substantial question of 

federal law on the face of its complaint, and the district court’s determination that 

“[t]he citation of the ISDA, in conjunction with the allegations that Defendants have 

interfered with contracts between the Tribe’s legitimate governing body and the 

federal government” is legally insufficient to establish jurisdiction.  ER-43.  The 

district court’s findings of federal question jurisdiction based on the ISDA contract 

and the “variety of federal statutes” is exactly the argument that this Court rejected 

in Peabody.  This Court held that a federal contract entered into pursuant to federal 
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law and a federal regulatory scheme in and of itself is insufficient to establish federal 

question jurisdiction.  Like in Peabody, the actual resolution of the claims here relies 

on common law claims of interference of contract, fraud, or conversion.  Because 

NVC did not present a substantial federal question on the face of their complaint, 

the District Court did not have subject matter jurisdiction. 

3. The claims asserted by the NVC do not arise under federal law.   

“‘Arising under’ federal jurisdiction only arises [] when a federal law does 

more than just shape a court’s interpretation of state law; the federal law must be at 

issue.”  Int’l Union of Operating Engineers, 559 F.3d at 1045.  “The inquiry does 

not focus on the number of references to federal law, but on the centrality of federal 

law to the resolution of the case, or the importance of the federal issue.”  New York 

ex rel. Cuomo v. Dell, Inc., 514 F. Supp.2d 397, 399 (N.D. N.Y. 2007).   

A question of federal law is not central to this case.  Here, NVC alleged 

misrepresentation and wrongful possession of property.  ER-131–132.  These are not 

federal law claims.  Although ISDA provides factual context to the BIA’s 

involvement and its decision to recognize the NVC for ISDA contracting purposes, 

the ISDA is neither at issue nor does it resolve this dispute.  There is no federal law 

here to be interpreted; therefore, there is no federal law central to the resolution of 

this dispute.  
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Because NVC failed to establish a federal question on the face of the 

complaint, because there is no substantial question of federal law, and because 

federal law is not central to this case, the district court erred in finding subject matter 

jurisdiction.  Furthermore, because “an alternative theory of relief for each claim 

alleged in the complaint, one not dependent upon federal law,” federal question 

jurisdiction did not exist here.  Ultramar America, Ltd. v. Dwelle, 900 F.2d 1412, 

1414 (9th Cir. 1990).  Here, the resolution of each of the claims alleged can be solved 

under tribal or state law. 

B. Federal courts lack jurisdiction to resolve intratribal disputes.   

“‘Federal courts are courts of limited jurisdiction,’ possessing only that power 

authorized by Constitution and statute.”  Gunn v. Minton, 568 U.S. 251, 256 (2013) 

(quoting Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 373, 377 (1994)).  

In this case, a tribal faction, NVC, asked the court to resolve an intratribal dispute 

by declaring the Newtok Village Council to be the only duly governing body of the 

Newtok Village, in perpetuity.  The Default Judgment has no end date and is subject 

to enforcement at any time.   

Federal courts typically, absent a statutory grant of power or some federal 

common law exception, do not have subject matter jurisdiction over tribal claims 

against other tribal members relating to an internal tribal controversy.  Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 72 (1978) .  It is a well-settled principle that federal 
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courts lack subject matter jurisdiction to determine which group is the governing 

body of a tribe.  Attorney’s Process & Investigation Services, Inc. v. Sac & Fox Tribe 

of Mississippi in Iowa, 609 F.3d 927, 943 (8th Cir. 2010); see, e.g., Wheeler v. United 

States Dep’t of the Interior, 811 F.2d 549, 552–53 (10th Cir. 1987) (affirming the 

district court’s decision that it lacked jurisdiction when the controversy was purely 

a matter of intratribal political disputes); Boe v. Fort Belknap Indian Cmty. of Fort 

Belknap Reservation, 642 F.2d 276, 278 (9th Cir. 1981) (explaining that the Indian 

Civil Rights Act only provides a habeas remedy for parties whose rights have been 

violated under tribal law, and that the habeas remedy does not give federal courts 

power to interfere with tribal elections nor does the fact that the tribal government 

was organized and operating pursuant to the Indian Reorganization Act); U.S. 

Bancorp v. Ike, 171 F. Supp.2d 1122, 1125 (D. Nev. 2001) (explaining that federal 

courts “do not have jurisdiction to determine which group is the governing body of 

[a tribe]”). 

 In Ike, the Mose group and the Ike Group made competing claims that they 

were the governing authority of the Te-Moak Tribe of Western Shoshone Indians of 

Nevada (the “Te-Moak”).  171 F. Supp.2d at 1124.  A Court of Indian Offenses 

judge issued a restraining order against the Mose Group, which barred the group’s 

entry into the Te-Moak’s tribal offices, “effectively deciding which group of tribal 

members was the legitimate leadership.”  Id. at 1125.  U.S. Bancorp, a bank holding 
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company, filed an interpleader action in federal district court “seeking to relieve 

itself of any liability with regard to accounts it held for the Te-Moak.”  Id. at 1123.  

Bancorp claimed that it was “impossible to know which of the two groups [was] the 

rightful leadership of the Te-Moak, and, therefore, that it risks liability in releasing 

funds.”  Id.  The court held that it lacked subject matter jurisdiction to determine 

which group was the governing body of the Te-Moak.  Id.  The court reasoned that 

“[d]eciding a question involving a tribal election dispute is solely a matter of tribal 

law, and [federal courts] do not have the jurisdiction to address this question.”  Id. 

at 1125 (emphasis added).   

Here, the NVC asked the court to decide (1) whether Appellants must cease 

from representing themselves as representatives, agents, or leaders of Newtok 

Village, and (2) whether Appellants must turn over all records and property of the 

Newtok Village.  ER-129.  Both issues turn on determining the legitimate governing 

body of Newtok because the alleged claims require a finding of (1) who is the 

legitimate governing body of the Tribe entitled to make such representations, and 

(2) who is the legitimate governing body of the Tribe entitled to the retention of 

tribal records and property. 

This is like Ike, where the court was presented with an issue that did not 

squarely ask it to resolve the disputed outcome of a tribal election per se, but asked 

the court to determine the governing body of the tribe in order to absolve Bancorp 
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of liability.  However, the court could not address the merits of the claim because it 

required a resolution of the tribal leadership dispute.  Like Ike, this is exactly the 

type of internal tribal dispute that federal courts have repeatedly refused to entertain 

because the court must first decide who is the lawful governing body of Newtok 

before it can address the issues raised in the complaint. 

Judge Beistline found that “[t]he issue of tribal leadership… had been 

resolved, arguably on multiple occasions, before this lawsuit was filed.” ER-40 

(emphasis added).  This conclusion was erroneous; the BIA decision was on appeal 

when the complaint was filed and, moreover, the BIA decision was limited to ISDA 

contracting—nothing else.  The Court determined that NVC was the duly-elected 

Tribe for all purposes.  ER-96.    

The NVC claims that vacating the default judgment “could disrupt the 

ongoing grant and contracting activities between Newtok Village and federal 

agencies….”  Id.  However, vacating the 2015 judgment would not impact the BIA’s 

decision to recognize the NVC as the governing body of Newtok Village for the 

limited purposes of ISDA contracting.  In fact, according to the NVC, the BIA knows 

exactly which tribal faction it plans on working with for ISDA contracts.  See ER-

64 (explaining that “[s]ince 2015, there has not been any serious question as to whom 

the federal agencies work with in Newtok, which is largely dependent upon the 

BIA’s recognition of the current council.”).  Instead, vacating the judgment would 
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merely recognize that federal courts do not have jurisdiction to determine the 

outcome of an intratribal election dispute; vacating the judgment will not have any 

bearing on the execution of the ISDA contract nor will it prevent the BIA from 

continuing to work with the NVC. 

The problem here is that the NVC asked the Court to make an affirmative 

determination of the legitimate government body.  Specifically, the NVC’s 

complaint requested that Appellants “cease any representation that they are the 

governing body of Newtok Village; or otherwise represent Newtok Village” and to 

“turn over all records and property of the Newtok Village.”  ER-129 (emphasis 

added).  Both requests, given that they are not confined in scope to the purposes of 

ISDA contracting, would require the district court to apply the BIA’s decision to all 

aspects of tribal governance, which the BIA is not empowered to do itself.   See 

Attorney’s Process & Investigation Services, Inc., 609 F.3d at 943 (“Because tribal 

government disputes are controlled by tribal law, they fall within the exclusive 

jurisdiction of tribal institutions [] and the BIA’s recognition of a member or faction 

is not binding on a tribe”) (citing Goodface, 708 F.2d at 339) (internal citations 

omitted).  As a result, this would require a determination of who is the legitimate 

governing body of the tribe for all purposes—a question that is “solely a matter of 

tribal law” and falls outside the scope of a federal court’s jurisdiction.  Ike, 171 F. 

Supp.2d at 1125.   
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 In addition to cutting against federal precedent, it would make for bad policy 

if federal courts could referee internal tribal election disputes.  To determine who is 

the legitimate governing body of the tribe would require the determination of tribal 

law, which federal courts have repeatedly refused to do because they are ill-equipped 

to do so.  See, e.g., Goodface, 708 F.2d at 339 (explaining that when it came to 

resolving a tribal election dispute on the merits, “it is essential that the parties seek 

a tribal remedy, for as previously noted, substantial doubt exists that federal courts 

can intervene under any circumstances to determine the rights of the contestants in 

a tribal election dispute”); Ike, 171 F. Supp.2d at 1125 (explaining that federal courts 

typically refuse to determine who is the lawful governing body of a tribe because 

that is “solely a matter of tribal law”).  In addition, tribal law also governs questions 

related to whether a tribal leadership dispute has been resolved.  Consequently, 

federal courts are typically reluctant to intrude on tribal sovereignty and resolve 

these disputes.  See Goodface, 708 F.2d at 339. 

Federal intervention in internal tribal disputes “is viewed as an intrusion into 

Tribal sovereignty.”  Kaw Nation v. Norton, 405 F.3d 1317, 1325 (Fed. Cir. 2005); 

see also Santa Clara Pueblo, 436 U.S. at 60  (explaining that “resolution in a foreign 

forum of intratribal disputes of a more ‘public’ character…cannot help but unsettle 

a tribal government’s ability to maintain authority”).  This Court should find that it 

does not have the subject matter jurisdiction to determine who is the legitimate 
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governing body of Newtok Village or even determine whether Newtok Village has 

resolved its leadership dispute. 

C. The ISDA neither includes an express nor an implied right of action for 
tribes to bring claims against tribal members.   

Federal courts, as courts of limited jurisdiction, are not available to vindicate 

every right.  With respect to federal statutes, the question of whether the statute 

creates an express or implied right of action lies with the text of the statute and 

Congress’ intent.  Touche Ross & Co. v. Redington, 442 U.S. 560, 568 (1979).  A 

federal statute related to Indian tribes does not per se create a federal remedy “unless 

and until Congress makes it clear its intention to permit the additional intrusion on 

tribal sovereignty that adjudication of such actions in a federal forum would 

represent.”  Santa Clara Pueblo, 436 U.S. at 72.  Without such permission, the courts 

are constrained in finding an implied right of action.  Id.  

In this instance, ISDA does not have an express or implied right of action.  

First, Congress did not create an express right of action for tribes to bring a civil 

action against tribal members in federal court.  In this case, Congress’ criminal 

provisions in ISDA preclude private civil enforcement.  Second, ISDA does not 

create an implied right of action, and an implied right of action cannot be found 

because it would be inconsistent with the text and the statute’s policy objectives.  

  

Case: 21-35230, 05/25/2021, ID: 12124658, DktEntry: 8, Page 34 of 54



28 
 

1.  ISDA does not include an express right of action.   

ISDA includes two judicial enforcement mechanisms: the criminal provision 

and the civil provision.  Neither establishes subject matter jurisdiction in this case.  

Tribes are unable to bring a criminal enforcement action in federal court under 

ISDA, and the civil enforcement provision is limited to suits against the federal 

government.   

The ISDA sets forth criminal enforcement provisions.  Under the ISDA, 

anyone “connected in any capacity” with a “contract, subcontract, grant, or 

subgrant” under the ISDA who “embezzles, willfully misapplies, steals, or obtains 

by fraud any of the money, funds, assets, or property” related to the contract shall be 

fined, imprisoned, or both.  25 U.S.C. §5306.  

Because there is a criminal enforcement provision, the Eighth Circuit has held 

that Congress intended criminal penalties to exclude a private right of action to 

enforce this provision of the statute.  United States ex rel. Burnette v. Driving Hawk, 

587 F.2d 23, 24 (8th Cir. 1978) (citing United States v. Regan, 232 U.S. 37, 43 

(1914) (holding that if a state contemplates recovery only by a criminal proceeding, 

then an implied civil remedy cannot be adopted)).  This is consistent with the 

legislative record.  The Department of the Interior suggested that Congress amend 

the ISDA to include the criminal provision.  To Promote Maximum Indian 

Participation in the Government and Education of the Indian People, Etc.: Hearing 
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Before the Comm. on the Interior and Insular Affairs, 93rd Cong. 13‑14 (1974) 

[hereinafter ISDA Hearings] (letter from Morris Thompson, Comm’r of Indian 

Affairs).  Congressman Lloyd Meeds introduced the amendment in Committee and 

explained why criminal enforcement was needed.  

As the bill came to us from the Senate there were glaring loopholes, 
particularly in accounting and enforcement.  And through the adoption 
of this substitute we will tighten up very substantially what was sent to 
us by the other body. . . .  We do not feel that the tightening up will 
impose an undue burden on the tribes but will provide the machinery 
whereby if contracts are not carried out properly we can tell 
immediately where that is.  And those people who have not properly 
responded, particularly if they have done so willfully, will be subject to 
criminal violation.  That is the primary thrust of the substitute.  
 

Id. at 15–16 (statement of Congressman Lloyd Meeds).  

Congress explicitly included the criminal provision to remedy instances of 

fraud, embezzlement, or other misconduct related to ISDA contracts through 

prosecution at the government’s expense, rather than burdening tribes to enforce 

contracts through civil claims.  The district court’s order and the NVC’s request were 

predicated on alleged misrepresentations by Appellants to public officials and 

alleged wrongful possession of tribal property.  ER-122.  If, as the district court 

indicated, the actions alleged in the complaint address fraud and embezzlement 

under ISDA contracts, then such conduct is subject to criminal penalties, and the 

NVC is precluded from bringing a civil action to enforce those provisions.  
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Second, the civil remedy provided in the ISDA is limited to claims brought 

by tribes against the government and does not authorize tribes to bring claims against 

tribal members.  ISDA’s civil remedy provisions titled “civil actions; concurrent 

jurisdiction; relief” limits actions to those against the federal government.  25 U.S.C. 

§5331(a).  Remedies include injunctive and monetary relief against the federal 

government.  

The United States district court shall have original jurisdiction over any 
civil action or claim against the appropriate Secretary under this 
chapter and, subject to the provisions of subsection (d) of this section 
and concurrent with the United States Court of Claims, over any civil 
action or claim against the Secretary for money damages arising 
under contracts authorized by this chapter. In an action brought under 
this paragraph, the district courts may order appropriate relief 
including money damages, injunctive relief against any action by 
an officer of the United States or any agency thereof contrary to 
this chapter or regulations promulgated thereunder, or mandamus 
to compel an officer or employee of the United States, or any agency 
thereof, to perform a duty provided under this chapter or 
regulations promulgated hereunder (including immediate injunctive 
relief to reverse a declination finding under section 5321(a)(2) of this 
title or to compel the Secretary to award and fund an approved self-
determination contract).  

Id. (emphasis added).  This provision only provides a right of civil action and remedy 

against the United States, its officers, or agents thereof.  This provision does not 

empower tribes with a right of action against private individuals and does not 

empower the NVC to bring a claim against tribal members as it has done here.  

Because the criminal provisions of ISDA preclude civil actions in instances 

of embezzlement and fraud, as alleged here, and because the civil action provision 
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of ISDA only grants an express right of action against the United States, NVC does 

not have an express right of action against the Appellants under ISDA.  

2. ISDA does not include an implied right of action.   

The NVC is not a proper party to bring a claim under either the civil or 

criminal enforcement provisions of ISDA against tribal members, and no such 

implied right of action exists under ISDA.  Congress did not intend for there to be 

an implied right of action, and an implied right of action would contradict the policy 

and purpose of ISDA.   

In Solomon v. Interior Regional Housing Authority, this Court applied the 

four-factor test established in Cort v. Ash, 422 U.S. 66, 95 (1975), to determine 

whether the violation of a federal statute gives rise to a private right of action.  313 

F.3d 1194, 1197 (9th Cir. 2002).  First, there must be a determination of “whether 

the statute was enacted for the benefit of a special class of which the plaintiff is a 

member.”  Id.  Second, the court looks at whether “there is ‘any indication of 

legislative intent, explicit or implicit, either to create such a remedy or to deny one’” 

including an examination of legislative history.  Id.  Third, the court looks at whether 

implying a private right “would frustrate the process of the legislative scheme.”  Id. 

(quoting Cannon v. Univ. of Chi., 441 U.S. 677, 703 (1979)).  Fourth, the court must 

determine if an implied remedy is “inappropriate because the subject matter involves 

an area basically of concern of the States.”  Id.  In Solomon, the Court explained that 
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the fourth factor also applies if the “federal remedies would interfere with matters 

traditionally relegated to the control of semisovereign Indian tribes.”  Solomon, 313 

F.3d at 1197 (quoting Cannon, 441 U.S. at 693, n. 13); Santa Clara Pueblo, 436 

U.S. at 71.  Evaluating each factor below, this Court must find that there is no 

implied private right of action in this case.    

Under the first factor, tribes are intended beneficiaries of the ISDA.  Congress 

also intended ISDA to benefit Indian people, and to further Indian self-

determination, thus necessitating a finding that both a tribe and its members are 

intended beneficiaries of the statute.  The ISDA recognizes that the federal 

domination of Indian programs has not served Indian people well, specifically that 

it has “depriv[ed] Indians of the full opportunity to develop leadership skills crucial 

to the realization of self-government, and has denied to the Indian people an effective 

voice in the planning and implementation of programs for the benefit of Indians 

which are responsive to the true needs of Indian communities.”  25 U.S.C. 

§5301(a)(1).  Congress’ statement of findings indicates that the intent of ISDA 

contracts was to empower Indian people as a whole, tribal governments and 

individual Indians.  The ISDA was not intended to “control their relationships both 

among themselves and with non-Indian governments, organizations, and persons” 

but to empower them.  25 U.S.C. §5301(a)(2).     
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In instances “[w]here Congress seeks to promote dual objectives in a single 

statute, courts must be more than usually hesitant to infer from its silence a cause of 

action that, while serving one legislative purpose, will disserve the other.”  Santa 

Clara Pueblo, 436 U.S. at 64.  Finding an implied right of action that tribes can bring 

suit in federal court under ISDA against tribal members, harms Congress’ intended 

beneficiary, Indian people, while aiding Congress’ other intended beneficiary, tribal 

governments.  It would also interfere with the relationship between a tribe and its 

members.  As such, the first factor weighs against finding an implied right of action 

because such a finding would create inequity between two equal beneficiaries.  

Second, Congress did not intend for there to be a civil remedy because it 

explicitly included a criminal remedy.  Congress explicitly included the criminal 

provision to remedy instances of fraud, embezzlement, or other misconduct related 

to ISDA contracts through prosecution at the expense of the government, rather than 

burdening tribes to enforce contracts through civil claims.  ISDA Hearings at 15–16 

(statement of Congressman Lloyd Meeds).  

Congress did not include a civil private right of action against private 

individuals while authorizing civil actions against government actors and agents.  

See 25 U.S.C. §5331  This indicates that the intent of Congress was for the 

government to prosecute private individuals for alleged illegal behavior under ISDA 

and subject the government to civil penalties.  The omission must be read as 
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intentional, because “[w]hen Congress includes a provision in one part of a statute 

but excludes it in another, we deem the difference intentional and assign meaning to 

the omission.”  Solomon, 313 F.3d at 1199 (citing Andreiu v. Ashcroft, 253 F.3d 477, 

480 (9th Cir. 2001) (en banc)).  The absence of a civil remedy against private 

individuals demonstrates Congress’ intent to omit such a remedy, and thus, the 

second factor weighs against finding an implied right of action.  

Third, Congress’ purpose in enacting the ISDA was to promote tribal self-

determination, including tribal control and regulation of internal relationships.  

Congress’ declaration of policy states:  

The Congress declares its commitment to the maintenance of the 
Federal Government’s unique and continuing relationship with, and 
responsibility to, individual Indian tribes and to the Indian people as a 
whole through the establishment of a meaningful Indian self-
determination policy which will permit an orderly transition from the 
Federal domination of programs for, and services to, Indians to 
effective and meaningful participation by the Indian people in the 
planning, conduct, and administration of those programs and services. 
In accordance with this policy, the United States is committed to 
supporting and assisting Indian tribes in the development of strong and 
stable tribal governments, capable of administering quality programs 
and developing the economies of their respective communities.  
 

25 U.S.C. §5302(b).  The purpose of ISDA was to reinforce the strength of the tribal 

government and the ability of Indians to exercise the right of self-determination 

through their government and through the administration of federal programs.  

Finding a private right of action that tribes can bring claims against their tribal 

members would conflict with self-determination because it would allow the federal 
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courts to become a political weapon of the tribal government and bring the federal 

court into regulating the relationship of individual Indians and their respective tribes.  

Thus, the third factor weighs against finding an implied right of action.  

Fourth, an implied right of action is an inappropriate remedy because it will 

bring the court into wholly tribal disputes that are governed by tribal law, thus 

forcing the federal courts to wade into tribal politics inconsistent with Congress’ 

intent under ISDA and the inherent sovereignty of tribes.  In Santa Clara Pueblo v. 

Martinez, the Supreme Court declined to find a private right of action for individual 

Indians to bring against their tribal governments under the Indian Civil Rights Act 

because it was not expressly permitted in the statute and such a finding would 

“substantially interfere with a tribe’s ability to maintain itself as a culturally and 

politically distinct entity.”  436 U.S. at 72.  The court found that the existence of 

federal laws governing Indian affairs affects tribal governments, but “the role of 

courts in adjusting relations between and among tribes and their members . . . [is] 

restrained.”  Id.  A similar rationale applies here.   

Here, the NVC obtained an order from a federal district court severely 

regulating tribal members’ behavior, their ability to identify themselves in relation 

to the Newtok Village, and to hold tribal property.  This order has inserted the federal 

court into disputes about tribal leadership, tribal law, and tribal elections in 

contravention of the Supreme Court’s holding in Santa Clara Pueblo.  This impacts 
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the inherent sovereignty of the Newtok Village, their political self-determination and 

culture, and their ability to be governed by their own laws and traditions.  Such an 

intrusion is inappropriate and not the place of federal court.  For these reasons, this 

factor weighs against finding and implied right of action.  

Because each factor weighs against finding a private right of action, the court 

should find that no such right of action exists because ISDA neither explicitly nor 

implicitly authorizes it.  

3. Creating a private right of action under the ISDA could flood the 
federal courts with tribal disputes.   

Allowing the district court decision to stand would not only unnecessarily 

meddle in tribal affairs, but it would also open the door to suits by tribes against their 

members in federal court.  All federally recognized Indian tribes are eligible to apply 

for self-determination contracts under the ISDA.  25 U.S.C. §5321.  Of the 574 

federally recognized tribes in the United States, 411 are in the Ninth Circuit, and 229 

are in Alaska.  Indian Entities Recognized by and Eligible to Receive Services from 

the BIA, 86 Fed. Reg. 7554.  In many instances, the ISDA requires the Secretary to 

enter into contracts with the tribe, when the tribe submits a proposal, absent certain 

circumstances.  25 U.S.C. §5321.  Federal district courts throughout the Ninth 

Circuit may become courts of general jurisdiction for intratribal disputes for every 

tribe that has an ISDA contract.  This result is untenable as a matter of law because 

it contradicts precedent, the careful construction of the ISDA, and the right of tribal 
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self-governance.  It is also untenable as a matter of policy because federal courts will 

potentially be flooded by competing tribal factions raising issues that turn on the 

resolution of tribal law.  This upsets ISDA’s core purpose of encouraging tribal self-

determination and self-governance.  Lastly, such a result is unnecessary because the 

NVC can call upon the federal government to enforce the criminal provisions of 

ISDA or seek a remedy in a tribal or state forum.   

II. The District Court Abused Its Discretion in Awarding Attorney Fees.   

Generally, federal courts do not award attorneys’ fees absent statute or 

enforceable contract.  Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 

257 (1975).  However, courts recognize a common law exception to the general rule 

if a party “has ‘acted in bad faith, vexatiously, wantonly, or for oppressive reasons.’”  

Ibrahim v. U.S. Dep’t Homeland Security, 912 F.3d 1147, 1180 (9th Cir. 2019) 

(quoting Rodriguez v. United States, 542 F.3d 704, 709 (9th Cir. 2008)).  Bad faith 

may be shown from the following types of conduct: (1) knowingly or recklessly 

raising an objectively frivolous argument; (2) arguing a meritorious claim for the 

purpose of harassing an opponent; or (3) engaging in discovery-related misconduct.  

Ibrahim, 912 F.3d at 1180, 1182–83; Fritz v. Honda Motor Co., 818 F.2d 924, 925 

(D.C. Cir. 1987).   

NVC alleged that Appellants engaged in bad faith by filing a motion to set 

aside a default judgment five years after the default judgment was issued.  They 
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further argued that the Appellants acted in bad faith because they allegedly 

misrepresented that they were the legitimate governing body of Newtok Village.  

ER-11–12.  The district court agreed and awarded attorney fees because Appellants 

“did not make any attempt to defend this action for five years, and then moved to 

vacate default judgment on groundless theories.”  ER-8.  Specifically, the district 

court took issue with the Appellants’ challenge of the court’s subject matter 

jurisdiction over an intratribal election dispute because Judge Beistline believed that 

dispute had already been resolved.  ER-8–9.   

This district court abused its discretion in awarding attorney fees.  

Accordingly, this Court should reverse the district court’s award of attorney fees. 

A. Appellants did not engage in bad faith by filing a motion to vacate for 
lack of subject matter jurisdiction.   

Appellants did not engage in bad faith conduct when they filed a motion to 

vacate the 2015 default judgment on the grounds that the court lacked subject matter 

jurisdiction five years after it was entered because these claims were neither 

frivolous nor based in dishonesty.  Instead, Appellants’ motion to vacate the default 

judgment was merely an attempt to defend their rights and to prevent enforcement 

of an invalid judgment entered against them.   

“Under the common law, ‘a finding of bad faith is warranted where an 

attorney knowingly or recklessly raises a frivolous argument, or argues a meritorious 

claim for the purpose of harassing an opponent.’”  Rodriguez, 542 F.3d at 709 

Case: 21-35230, 05/25/2021, ID: 12124658, DktEntry: 8, Page 45 of 54



39 
 

(quoting Primus Auto. Fin. Servs., Inc. v. Batarse, 115 F.3d 644, 649 (9th Cir. 

1997)).  “‘A frivolous case is one that is groundless… with little prospect of success; 

often brought to embarrass or annoy the [opposing litigant].” Rodriguez, 542 F.3d at 

709 (quoting Fink v. Gomez, 239 F.3d 989, 993–94 (9th Cir. 2001)).  A suit is 

typically regarded as frivolous when the filing litigants’ position “was foreclosed by 

binding precedent or so obviously wrong as to be frivolous.’”  Id. (quoting United 

States v. Manchester Farming P’ship, 315 F.3d 1176, 1183 (9th Cir. 2003)). 

Appellants’ motion to set aside was not frivolous.  No binding precedent 

foreclosed the claim, and the court cited to no caselaw to support its determination 

that the motion to set aside was frivolous.  To the contrary, binding precedent 

supports Appellants’ claim that the district court lacked jurisdiction.  Because 

binding precedent suggests that the district court’s entry of the default judgment was 

wrong, the district court abused its discretion in awarding attorney fees.   

In Ibrahim, the court gives an example of frivolous litigation where the U.S. 

government repeatedly challenged the plaintiffs’ standing.  The United States 

moved to dismiss Dr. Ibrahim’s complaint on the grounds that she lacked standing.  

912 F.3d at 1162.  The district court held that Ibrahim lacked standing and dismissed 

the suit.  Id.  Ibrahim appealed; the Ninth Circuit reversed the dismissal and 

affirmatively recognized that she had standing and remanded the case back to 

district court.  Id.  The government, on remand, filed another motion to dismiss on 
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grounds that Ibrahim lacked standing.  Id.  The district court denied the 

government’s motion to dismiss because the Ninth Circuit already made an 

unequivocal ruling that Ibrahim had Article III standing.  Id.  Over the next year, 

the government continued to argue that Ibrahim lacked standing, including in “its 

third motion to dismiss, its motion for summary judgment, its statements during 

trial, and its proposed findings of fact and conclusions of law.” Id.  Ultimately, 

Ibrahim won her case, and, upon her victory, her attorneys filed a motion for 

attorney fees, in part, on the grounds that the government acted in bad faith during 

the course of litigation.  Id. at 1165.  The district court held that Ibrahim failed to 

establish that the government acted in bad faith.  Id.  On appeal, the Ninth Circuit 

held that the government acted in bad faith by knowingly pursuing frivolous claims 

because it filed “numerous requests for dismissal on standing grounds…” after a 

higher court had already “determined unequivocally that [Ibrahim] had Article III 

standing….”  Id. at 1182.  

Unlike Ibrahim, where the government filed numerous motions to dismiss for 

lack of standing after a higher court held otherwise, the Appellants only challenged 

the 2015 default judgment once when it filed its motion to vacate the judgment for 

lack of subject matter jurisdiction.  Furthermore, it was hardly frivolous for 

Appellants to argue that the default judgment should be vacated because this Court 

lacked subject matter jurisdiction to resolve an intratribal election dispute when their 
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position is reasonably supported by numerous federal court opinions holding that 

federal courts lack jurisdiction to resolve this particular type of dispute.  See, e.g., 

Wheeler, 811 F.2d at 552–53 (providing that when a party has an issue with an 

intratribal election dispute, it should seek relief in tribal court); In re Sac & Fox Tribe 

of the Mississippi in Iowa v. Bur. of Indian Affairs, 439 F.3d 832, 835 (8th Cir. 2006) 

(holding that federal courts typically refrain from resolving the outcome of internal 

tribal election disputes because “they would necessarily have to construe and apply 

tribal law”); Ike, 171 F. Supp.2d at 1125 (explaining that federal courts “do not have 

jurisdiction to determine which group is the governing body of [a tribe]”).  And the 

ISDA does not authorize suits such as the one filed by the NVC.  25 U.S.C. §5331(a).  

Furthermore, there is some question as to whether the tribe’s election dispute has 

been resolved—the BIA’s decision only recognized the NVC as the governing body 

for ISDA contracting purposes. 

The NVC’s argument, that Appellants acted in bad faith by filing a motion to 

set aside default judgment as void for lack of subject matter jurisdiction five years 

after the judgment was entered, is erroneous because courts have repeatedly held 

that a default judgment that is void may be set aside at any time.  See, e.g., Meadows 

v. Dominican Republic, 817 F.2d 517, 521 (9th Cir. 1987); Taft v. Donellan Jerome, 

Inc., 407 F.2d 807, 808 (7th Cir. 1969); see also Crosby v. Bradstreet Co., 312 F.2d 

483, 485 (2d Cir. 1963) (holding that a void judgment may be set aside thirty years 
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after it was entered).  The district court, despite mentioning in its opinion that the 

five year delay in the Appellants’ response to the default judgment aggravated the 

bad faith, also recognized that a void action may be set aside at any time.  ER-8. 

B. The allegations that the Appellants misrepresented themselves as the 
legitimate governing of Newtok Village is immaterial to a bad faith 
conduct claim for the purposes of awarding attorney fees.   

This Court should not uphold the award of attorney fees on the basis that the 

conduct giving rise to this suit—i.e., the Appellants’ alleged misrepresentations to 

federal and state officials as the legitimate governing body of Newtok—because this 

conduct does not have any relation to litigation conduct.  The Ninth Circuit has ruled 

that, despite the Supreme Court’s language in Hall v. Cole, signaling that “‘bad faith’ 

may be found, not only in the actions that led to the lawsuit, but also in the conduct 

of the litigation,” courts generally should not award attorneys’ fees based on conduct 

that gave rise to the litigation.  Ass’n of Flight Attendants, AFL-CIO v. Horizon Air 

Indus., Inc., 976 F.2d 541, 549–50 (1992) (quoting Hall v. Cole, 412 U.S. 1, 15 

(1973)).  Instead, the Ninth Circuit narrowed the Supreme Court’s application of the 

bad faith exception to pre-litigation conduct to circumstances where there was “bad 

faith conduct in filing a frivolous or vexatious lawsuit.”  Id. at 550.  A party’s alleged 

bad faith conduct giving rise to litigation, on its own, should not entitle the NVC an 

award of attorney fees under the bad faith exception to the American Rule.  Shimman 

v. Int’l Union of Operating Engineers, Loc. 18, 744 F.2d 1226, 1232 (6th Cir. 1984).  
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Even if a person harms another in bad faith, he is “nonetheless entitled to defend a 

lawsuit in good faith.”  Id. 

Here, the alleged misrepresentations, if any, to state and federal officials do 

not relate to litigation conduct.  Instead, this conduct took place outside of the course 

of litigation and should play no role in this Court’s determination of whether 

Appellees may be awarded attorney fees.  Therefore, this Court should find that the 

Appellees are not entitled to attorney fees. 

 

CONCLUSION   

The caselaw is clear—federal courts cannot make decisions if it lacks subject 

matter jurisdiction.  NVC failed to include a federal issue in its complaint.  NVC 

does not have a valid cause of action under the ISDA, and it is well settled that 

federal courts lack jurisdiction to determine internal tribal affairs.  Appellants ask 

that this Court reverse the district court’s order denying the motion to set aside 

default judgment and the award for attorney fees.  In addition, Appellants ask the 

district court to vacate the default judgment.    
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