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JURISDICTIONAL STATEMENT 

Plaintiff-Appellant Oertwich asserted the District Court had jurisdiction under 

28 U.S.C. § 1331.  The District Court entered final judgment as to the Traditional 

Village of Togiak (“the Tribe”) and all individual Tribal defendants under Federal 

Rule of Civil Procedure 54(b) on October 15, 2019.   Oertwich filed a notice of 

appeal on November 12, 2019.  This Court has jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

1. Did the District Court correctly conclude that the claims against the 

Tribe and the official-capacity claims against all individual Tribal defendants are 

barred by tribal sovereign immunity? 

2. Did the District Court correctly dismiss the individual-capacity claims 

under the Indian Civil Rights Act and 42 U.S.C. § 1983 for failure to state a claim? 

3. Did the District Court properly dismiss the remaining individual-

capacity state-law claims for lack of jurisdiction? 

STATUTES AND AUTHORITIES 

Pertinent statutory provisions are reproduced in the addendum to this brief. 
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STATEMENT OF THE CASE 

A. Introduction 

Appellant Oertwich’s statement of the case goes far beyond the bare 

allegations of his Complaint, mostly without citations to the record.1  Appellees 

Traditional Village of Togiak, et al. instead provide the following, drawn from the 

District Court record, the Tribal Court record, and public sources.2    

Oertwich is a bootlegger.3  The State of Alaska permits municipalities to 

decide whether to ban alcohol in their communities.   Alaska Native Villages such 

as Togiak suffer disproportionately from alcohol-fueled abuse and violence,4 and 

public health, safety, and welfare resources in remote Native Villages are limited.  

 
1 Fed. R. App. P. 28(a)(6). 
2 Id. 28(b); see Supplemental Excerpts of Record (“SER”) 40-89 (Tribal Ct. Record).  
This Court may take judicial notice of the certified Tribal Court record in the 
underlying case.  Fed. R. Evid. 201; Bennett v. Medtronic, Inc., 285 F.3d 801, 803 
n.2 (9th Cir. 2002), as amended on denial of reh’g (May 15, 2002) (Court “may take 
notice of proceedings in other courts, both within and without the federal judicial 
system, if those proceedings have a direct relation to matters at issue.” (quoting 
United States ex rel. Robinson Rancheria Citizens Council v. Borneo, 971 F.2d 244, 
248 (9th Cir. 1992))); Jackson v. Osman, 664 F. App’x 667, 668 (9th Cir. 2016) 
(taking judicial notice of records from related state-court action).   
3 Excerpts of Record (“ER”) 28-29 (Togiak Community Order to Banish and Refer 
Jurisdiction to the State of Alaska Superior Court, Nanalook v. Oertwich, Case 
No. 3TG-17-08 CI (Mar. 27, 2017)) (“First Tribal Court Order”). 
4 Alaska Rural Justice and Law Enforcement Commission, Initial Report and 
Recommendations 7 (2006), available at http://www.law.state.ak.us/pdf/press/ 
040606-ARJLEC-report.pdf. 
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Togiak is a “dry community” that does not allow the possession, importation, or sale 

of alcohol.5  Bootlegging—the illegal importation and sale of alcohol in a dry 

community—poses a severe public health issue for Togiak and Alaska Native 

Villages throughout Alaska.  Here, the State of Alaska, the City of Togiak, and the 

Tribe responded to Oertwich’s bootlegging so he would no longer endanger the 

community. 

Oertwich failed to pursue his many available remedies when he was banished 

from Togiak.  Instead, two years later, he sued the State, the State’s Village Public 

Safety Officer, the City, the Tribe, and numerous individual defendants.  Oertwich 

has since abandoned his claims against all defendants except the Tribe and some 

individual Tribal defendants (collectively, “Tribal defendants”).6  The District Court 

 
5  See Schedule of Local Option Communities, Alcohol & Marijuana Control Office 
(Nov. 2016), https://www.commerce.alaska.gov/web/Portals/9/pub/ABC/DryDamp 
Communities/ScheduleLocalOption-Rev11-2016.pdf.  
6 Oertwich’s claims against the non-tribal defendants were dismissed by the District 
Court in separate orders, which Oertwich did not appeal.  See ECF No. 22 (Order of 
Jan. 22, 2020) (dismissing State of Alaska from appeal); ECF No. 27 (Order of Apr. 
1, 2020) (dismissing City of Togiak, Teodoro Pauk, and Roger Wassillie from 
appeal).  Oertwich pursued separate claims against the City and Mayor of Togiak in 
another case.  The claims against the Mayor and most claims against the City were 
dismissed again.  Order and Opinion, Oertwich v. City of Togiak, No.  3:20-cv-
00018-JWS (D. Alaska Mar. 9, 2020).     
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correctly held that Oertwich’s remaining claims against the Tribal defendants must 

be dismissed based upon sovereign immunity and a variety of other grounds. 

B. Facts and Prior Proceedings 

The Traditional Village of Togiak is a federally-recognized tribe.7  Togiak is 

in a remote location on the Bering Sea, has no road access to the rest of Alaska, and 

can only be reached by small airplane, boat, snowmachine, or four-wheeler.  Togiak 

had 705 inhabitants in the 2010 Census: 89% are Alaska Native, 61.5% speak Yu’pik 

at home, 37% are employed.8   Almost all are Tribal members.  

The Tribe is a member of the Bristol Bay Native Association (BBNA), a 

regional inter-tribal consortium that compacts with the Secretary of the Interior to 

carry out federal programs, functions, services, and activities pursuant to the Indian 

Self-Determination and Education Assistance Act (“ISDEAA”).9 The Tribal 

Council, Tribal Court, and Tribal Police Department are funded by the federal 

 
7 Native Entities Within the State of Alaska Recognized by and Eligible To Receive 
Services From the United States Bureau of Indian Affairs, 85 Fed. Reg. 5467 (Jan. 
30, 2020).   
8 U.S. Census Bureau, Togiak, Alaska, https://data.census.gov/cedsci/profile?q= 
Togiak%20city,%20Alaska&g=1600000US0277690&tid=ACSDP5Y2018.DP05 
(last visited July 24, 2020). 
9 Pub. L. No. 93-638 (codified at 25 U.S.C. §§ 5301-5423); see ER 23, ⁋ 6 
(Eningowuk Aff.); SER 1 (Eningowuk Ex. 3, Traditional Village of Togiak 
Resolution 95-02). 
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government through BBNA’s ISDEAA Compact and additional Department of 

Justice funding.10 

Togiak has banned alcohol since 1982.11  Alcohol is “the most abused 

substance in Alaska,” according to the Alaska State Troopers: 

Alaskans experience higher rates of alcohol attributable 
mortality compared to most other states, and twice as many 
deaths are alcohol attributable each year as methamphetamine 
and opioid deaths combined. The abuse of alcohol also continues 
to be a prominent factor in violence against persons, suicide, and 
accidental death. . . . 

Alcohol is frequently trafficked into Alaskan villages via local 
air carriers, private aircraft, boats, and snow-machines. 
Bootlegging alcohol (smuggling into local option communities 
designated dry or damp) remains one of Alaska’s most lucrative 
criminal enterprises.12 

 
10 ER 23-24, ¶ 7 (Eningowuk Aff.); see ER 32-45 (Eningowuk Ex. 4, Togiak Const.); 
SER 2-28 (Eningowuk Ex. 5, BBNA Compact); SER 29-37 (Eningowuk Ex. 6, 
BBNA Pass Through Agreement); ER 49, ¶ 27 (Complaint). 
11 Schedule of Local Option Communities, supra note 5; Alaska Stat. § 04.11.491(b) 
(“If a majority of the persons voting on the question vote to approve the option, an 
established village shall exercise a local option to prohibit . . . (4) the sale, 
importation, and possession of alcoholic beverages.”); Harrison v. State, 687 P.2d 
332, 338 (Alaska App. 1984) (upholding conviction where village had banned 
alcohol pursuant to statute) (“The evidence presented at the omnibus hearing 
unmistakably established a correlation between alcohol consumption and poor 
health, death, family violence, child abuse, and crime.”). 
12 Alaska State Troopers, 2017 Annual Drug Report 7 (2017) available at 
https://dps.alaska.gov/getmedia/1c42905b-dc16-453e-aad5-cfc99d9bc425/2017-
Annual-Drug-Report-Final-083018. 
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Oertwich, a known troublemaker in the community,13 was caught smuggling 

twenty-two bottles of whiskey into Togiak concealed in a plastic tote shipped into 

the village on an air taxi flight.14  Bootlegging, for Oertwich and others, is highly 

profitable: “A bootlegger can purchase a 750-milliliter bottle of alcohol legally for 

$10 or less in an urban liquor store. . . .  In more remote communities, alcohol can 

easily sell for $150 to over $300 per bottle.”15 

Bootlegging is not only lucrative; it is deadly.  Alaska Natives die from 

alcohol-related causes at a rate 7.1 times higher than the U.S. majority population.16  

 
13 Oertwich has convictions for furnishing alcohol to a minor, State v. Oertwich, 
No. 3DI-06-00007CR (Alaska Dist. Ct. Aug. 1, 2006), operating a vehicle under the 
influence of alcohol, State v. Oertwich, No. 3DI-09-00557CR (Alaska Dist. Ct. Feb. 
17, 2010), violation of conditions of release, State v. Oertwich, No. 3DI-13-
00113CR (Alaska Dist. Ct. Aug. 14, 2013), and many fish and game violations, e.g., 
State v. Oertwich, No. 3DI-11-00245CR (Alaska Dist. Ct. July 20, 2011); State  v. 
Oertwich, No. 3DI-97-00346CR (Alaska Dist. Ct. July 22, 1997). 
14 ER 28 (First Tribal Court Order).   
15 Alaska State Troopers & Alaska Bureau of Alcohol and Drug Enforcement, 2010 
Annual Drug Report 6 (2010), available at https://dps.alaska.gov/getmedia/ 
18318d79-cc62-4209-97f2-b155a6717859/2010ABADEAnnualReport. 
16 Ian Blake et al., Alaska Native Mortality Update: 2009-2013, Alaska Native Tribal 
Health Consortium 14 (June 2016), http://www.anthctoday.org/epicenter/ 
publications/Mortality/Alaska-Native-Mortality-Update-2009-2013.pdf. 
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“Alcohol abuse presents profound challenges in rural Alaska; its effects are 

insidious, affecting and influencing the health and welfare of all who live there.”17    

Facts do not lie: alcohol abuse among Alaska Natives equals 
tragedy for family and village. It is proven that alcohol abuse 
equals violence, imprisonment, and death. It is proven that 
alcohol abuse in the Native family results in frightened, 
psychologically disordered children.  Alcohol abuse leaves [fetal 
alcohol spectrum disorder] and a myriad of other physical and 
psychological symptoms in its destructive wake.18 

Bootlegging alcohol into “dry” Alaska Native villages is a serious violation 

of Alaska law.  Tribal and state officers often work closely together to combat 

bootlegging.19  The reported convictions are many.20  But the public protection 

 
17 Alaska Rural Justice and Law Enforcement Commission, Initial Report and 
Recommendations 7 (2006), available at http://www.law.state.ak.us/pdf/press/ 
040606-ARJLEC-report.pdf.  
18 Alaska Natives Commission, Final Report, Volume II, 70 (1994).   
19 E.g., Daniels v. State, No. A-11062, 2014 WL 1691609 (Alaska App. Apr. 23, 
2014) (“[Akiak] Tribal Police Officer Ronald Ivanoff and Village Public Safety 
Officer Christopher Alexie responded to the report. . . . The officers arrested Daniels 
and transported him to the Bethel Police Station.  At the police station, a breath test 
was administered, showing that Daniels’s blood alcohol content was .132 percent. 
The State charged him with driving under the influence.”). 
20 Id.; Davis v. State, No. A-12393, 2019 WL 3714831 (Alaska Ct. App. Aug. 7, 
2019) (mem.) (conviction included alcohol importation); State v. Jouppi, 397 P.3d 
1026 (Alaska Ct. App. 2017) (importation conviction involving several boxes and 
bags of beer); Demantle v. State, No. A-11907, 2017 WL 4862501 (Alaska Ct. App. 
Oct. 25, 2017) (mem.) (importation conviction involving twenty-two bottles of R&R 
whiskey); Gipson v. State, No. A-11665, 2016 WL 936759 (Alaska Ct. App. Mar. 
9, 2016) (mem.) (importation conviction involving five 750-milliliter bottles of 
vodka); Olson v. State, 364 P.3d 454 (Alaska Ct. App. 2015) (importation conviction 
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burden falls primarily on Tribal authorities.  Alaska Native villages “often lack 

adequate access to law enforcement resources. . . .  It can often take more than a day 

for law enforcement to arrive in a village due to limited personnel, vast distances, 

and unpredictable weather—if they are able to come at all.”21   

 
involving thirteen bottles of alcohol ); Lane v. State, No. A-11495, 2015 WL 
3473478 (Alaska Ct. App. May 27, 2015) (mem.) (importation conviction involving 
nine 750-milliliter bottles of alcohol); Morrell v. State, No. A-9996, 2009 WL 
2477262 (Alaska Ct. App. Aug. 12, 2009) (mem.) (importation conviction involving 
several bottles of whiskey); Horner v. State, No. A-9329, 2008 WL 314164 (Alaska 
Ct. App. Feb. 6, 2008) (mem.) (importation conviction involving seventy-eight 750-
milliliter bottles of alcohol); Hugo v. State, No. A-8898, 2005 WL 3056572 (Alaska 
Ct. App. Nov. 16, 2005) (mem.) (importation conviction involving eight bottles of 
R&R whiskey); Reynolds v. State, No. A-7646, 2001 WL 1299118 (Alaska Ct. App. 
Oct. 24, 2001) (mem.) (importation conviction); Shetters v. State, 832 P.2d 181 
(Alaska Ct. App. 1992) (importation conviction involving over twelve liters of 
alcohol); Harrison v. States, 687 P.2d 332 (Alaska Ct. App. 1984) (importation 
conviction involving over sixty-two liters of beer and 1.75 liters of vodka); Egoak v. 
State, No. A-10939, 2011 WL 3305424 (Alaska Ct. App. 2011) (mem.) (sentence of 
one year for importing four bottles of alcohol); Nickolas v. State, 689 P.2d 510 
(Alaska Ct. App. 1984) (criminal sentence involving importation of alcohol); cf. 
Alaska Dep’t of Pub. Safety, 2019 Annual Drug Report 1-3 (2019) (documenting 
10,863 bottles of alcohol seized by drug enforcement officers in Alaska and 479 
guilty verdicts for alcohol-related offenses from 2015-2019), available at 
https://dps.alaska.gov/getmedia/da3ade74-8c67-4f00-810f-89ecb460d2c0/2019-
Annual-Drug-Report. 
21 Halley Petersen, Note, Banishment of Non-Natives by Alaska Native Tribes: A 
Response to Alcoholism and Drug Addiction, 35 Alaska L. Rev. 267, 269-70 (2018). 
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The events at issue began on January 24, 2017.  State of Alaska Village Public 

Safety Officer (VPSO) Roger Wassillie22 was at the Togiak airport when Everts Air 

Cargo delivered a plastic tote container “with zip ties on all around” addressed to 

Oertwich and with his phone number written on it.  VPSO Wassillie “saw Ron 

Oertwich come and go” from the airport, but Oertwich did not retrieve the tote “and 

left as soon as he saw the [VPSO].”23   

VPSO Wassillie notified Tribal Police Officer Leroy Nanalook, who picked 

up the tote and took it to Oertwich’s lodging at the Airport Inn.24  Oertwich failed to 

respond to Officer Nanalook’s knocking.  Officer Nanalook made additional 

 
22 See Alaska Inter-Tribal Council v. State, 2002 WL 34455132 (Alaska Super. Sept. 
30, 2002) (describes VPSO training and duties), aff’d, 110 P.3d 947 (Alaska 2005); 
see generally Alaska Dep’t of Pub. Safety, Village Public Safety Officer Program, 
https://dps.alaska.gov/ast/vpso/home#:~:text=A%20VPSO%20provides%20the%2
0community,safety%20education%2C%20and%20community%20policing (last 
visited Aug. 11, 2020). 
23 SER 42 (Tribal Ct. Record, State of Alaska Dep’t of Public Safety VPSO 
Supplementary Report); SER 46 (Tribal Ct. Record, Affidavit for Search Warrant).  
24 SER 42 (Tribal Ct. Record, State of Alaska Dep’t of Public Safety VPSO 
Supplementary Report) (“On 01/24/17 at approx. 1301 hours vpso Wassilie called 
me and informed that when he went to check the airport, when evert air cargo landed, 
while he was looking what came, he noticed a blue tote came for ron oertwich and 
the tote weighed 96 pound[s].  Ron [Oertwich] came and left as soon as he saw the 
vpso.  I then took the tote and went to ron Oertwich[’s residence] and knocked at 
1313 hours on 01/24/17 and no one answered so I went.  Went back Oertwich 
residence at 1616 hours and knocked and no one answered, but this time the 
windbreak was locked.” (capitalization and punctuation in original)).  
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attempts to contact Oertwich, eventually reaching him by telephone.  Oertwich 

admitted the tote was his but made no effort to retrieve it.  Officer Nanalook obtained 

a seizure warrant from the Tribal Court, and stored the tote in the Police 

Department’s evidence locker.25   

On January 31, 2017, believing the tote might contain contraband, Officer 

Nanalook requested a search warrant from the Tribal Court, filing an affidavit in 

support.26  Three Togiak Tribal Court Judges reviewed Officer Nanalook’s affidavit 

and found “cause for this search.”27  Officer Nanalook opened the tote and 

discovered twenty bottles of “R&R Whiskey” and two bottles of “Crown Royal.”28  

Soon afterwards, Officer Nanalook received a complaint that Oertwich was in 

possession of a stolen 12-gauge shotgun.29   

 
25 SER 46 (Tribal Ct. Record, Affidavit for Search Warrant); SER 59 (Tribal Ct. 
Record, Complaint) (“Later that day talked to ron about that tote [that] came on 
everts air cargo and he stated that it was his cause it had his name on it.” 
(capitalization and punctuation in original)).  
26 SER 45-46 (Tribal Ct. Record, Affidavit for Search Warrant).  The Tribal Court 
is the only court in Togiak.   
27 Id.   
28 SER 84 (Tribal Ct. Record, State of Alaska Dist. Ct. Affidavit by Police Officer 
in Support of Complaint). 
29 SER 82-83 (Tribal Ct. Record, State of Alaska Dist. Ct. Complaint) (“Probable 
Cause Statement: That on 02/22/17 at approx. 1250 hours, david foster d.o.b. 
09/20/61, came and informed me that he found his stolen shot gun . . . from ron 
Oertwich.  We went to ron oertwich residence and asked to see the shotgun and ron 
went in and came out with the shotgun, an[d] David recognized it and told ron that 
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On March 17, 2017, Officer Nanalook filed a complaint with the Togiak 

Tribal Court alleging that Oertwich imported for sale “20 R&R whisky 375 ml. and 

2 crown royal 750 ml.,” in violation of Togiak’s alcohol ordinance and Alaska law, 

and possessed a stolen firearm in violation of Alaska law.30  The Tribal Court 

scheduled a hearing for March 27, 2017, ten days later.  The Clerk of Court served 

Oertwich with the Complaint and a Notice of Hearing: 

YOU ARE HEREBY GIVEN NOTICE THAT A HEARING 
ON THIS MATTER WILL BE HELD ON March 27, 2017, at 
1:00 P.M. IN THE COUNCIL CHAMBERS OF THE 
TRADITIONAL COUNCIL OF TOGIAK TRIBAL BUILDING 
Sr. Center, TO ADDRESS COMPLAINT FILED BY Leroy 
Nanalook, TPO. 

YOU HAVE THE RIGHT TO PRESENT WITNESSES, 
PRESENT YOUR SIDE OF THE CASE, AND TO QUESTION 
ANY WITNESSES.  Any paperwork or evidence you wish the 
court to consider in the hearing many be sent to the following 
address: TOGIAK TRIBAL COURT, P.O. BOX 310, TOGIAK, 
Alaska 99678.31 

 
it was stolen from his residence. . . .”) (capitalization in original); see also SER 53 
(Tribal Ct. Record, State of Alaska Dep’t of Public Safety VPSO Incident General 
Report). 
30 SER 57 (Tribal Ct. Record, Complaint); Alaska Stat. § 11.61.200(a)(3). 
31 SER 58 (Tribal Ct. Record, Notice of Hearing).  The Complaint, Notice of 
Hearing, and Clerk’s Certificate were served on Oertwich by certified mail and 
received by him on March 21, 2017.  SER 60-61 (Tribal Ct. Record, Certificate of 
Service; Proof of Delivery). 
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Oertwich did not appear at the hearing, did not object to Tribal Court 

jurisdiction, and did not submit testimony or evidence to the Tribal Court.  The 

Tribal Court and Togiak community members inspected the twenty-two bottles of 

whiskey and the stolen shotgun.32  The Tribal Court, per direction of the community 

members, ordered Oertwich’s banishment from Togiak, with referral to the State of 

Alaska for criminal prosecution: 

The Community Members of the Native Village of Togiak 
determined Ronald Oertwich guilty of possession of prohibited 
controlled substances, and Hereby Orders permanent banishment 
from the Native Village of Togiak Tribe according to Togiak 
Tribal Code 6-2-G, and that the jurisdiction of this case be 
referred to the State of Alaska to hear accordingly the 
consequences for possession of controlled substances in dry 
community and the possession of stolen firearm. AS 
11.61.200(a)(3)[.] Misconduct involving weapons in the third 
degree.33    

Officer Nanalook drove Oertwich to the airport and put him on an air taxi to 

Dillingham, Alaska, the regional hub.34   

 
32 ER 28 (First Tribal Court Order); SER 39, ¶¶ 34-35 (Wassillie Answer).   It is 
unclear (but immaterial for these purposes) whether Oertwich stole the shotgun 
himself or bought the stolen shotgun from a third party.  SER 82-83 (Tribal Ct. 
Record, State of Alaska Dist. Ct. Complaint).  
33  ER 28 (First Tribal Court Order). 
34 SER 84 (Tribal Ct. Record, State of Alaska Dist. Ct. Affidavit by Police Officer 
in Support of Complaint); ER 50, ¶ 33 (Complaint) (“On or about March 27, 2017 
Ofc. Nanalook and Willie Echuck, Jr. . . . . escorted Oertwich to the Togiak airport 
and put him onto a plane to Dillingham.”).  In rural Alaska, it is common for an 
offender to be transported to the nearest hub community for prosecution.  E.g., 
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What did not happen next is as relevant as what did happen.  There are lawyers 

in Dillingham.  There is an Alaska Superior Court Judge in Dillingham.35 There is 

frequent air service to Anchorage, the United States District Court’s location.36  But 

Oertwich did not, then or later, 

1) Seek reconsideration, modification or a stay of the First 
Tribal Court Order in Tribal Court, or appeal to the 
Traditional Council of Togiak Appellate Court37;  

2) File a Federal Tort Claims Act claim; or 

3) Seek a federal court injunction against prospective 
enforcement of the First Tribal Court Order under Ex 
Parte Young.38 

 
Daniels, 2014 WL 1691609, at *1 (Akiak Tribal Police and VPSO arrested offender 
in Akiak, a village on the Kuskokwim River, and “transported him to the Bethel 
Police Station”). 
35 See Alaska Court Directory: Dillingham, Alaska Court System, 
http://www.courts.alaska.gov/courtdir/ 3di.htm (last visited July 24, 2020). 
36 See United States District Court, District of Alaska, https://www.akd.uscourts 
.gov/ (last visited July 24, 2020). 
37 Oertwich was informed of his right to appeal.  SER 65 (Tribal Ct. Record, Hearing 
Notes) (“Right to appeal the final decision to the Traditional Council of Togiak 
Appellate Court”). 
38 See Ex Parte Young, 209 U.S. 123 (1908); Burlington N. R.R. Co. v. Blackfeet 
Tribe, 924 F.2d 899, 901 (9th Cir. 1991), overruled on other grounds by Big Horn 
County Elec. Coop. v. Adams, 219 F.3d 944, 953 (9th Cir. 2000). 
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Instead, Oertwich engaged in self-help.  The next day, he returned to Togiak.39  

State of Alaska VPSO Wassillie promptly arrested him, with assistance from Officer 

Nanalook.  VPSO Wassillie seized Oertwich’s belongings “pursuant to [his] official 

[State of Alaska] VPSO duties”40: 

34.  Defendant [VPSO Wassillie] admits that on or about 
March 28, 2017, Officer Nanalook and VPSO Roger Wassillie 
arrested Plaintiff for violating his “Banishment Order.” . . .  

35.  Defendant [VPSO Wassillie] admits that he seized 
Plaintiff’s belongings that were in his possession at the time of 
his arrest, pursuant to Roger Wassillie’s official VPSO duties. 41 

Following his arrest, Oertwich alleges, he was taken “to the City of Togiak 

Jail and placed . . . in a locked jail cell.  While Oertwich was in custody at the City 

of Togiak jail, [State of Alaska] VPSO Wassillie seized the personal property 

Oertwich had returned to Togiak with.”42 

On March 30, 2017, the Tribal Court held a second community hearing.  

Oertwich was present, having “walked in[to]” court with Officer Nanalook.43  The 

 
39 ER 30-31 (Togiak Community Order Against Ronald Oertwich for Trespassing 
on Tribal Property (March 30, 2017)) (“Second Tribal Court Order”); SER 84 
(Tribal Ct. Record, State of Alaska Dist. Ct. Affidavit by Police Officer in Support 
of Complaint). 
40 SER 39, ¶ 35 (Wassillie Answer). 
41 Id. ¶¶ 34-35.  
42 ER 50-51, ¶¶ 34-35 (Complaint) (paragraph numbers omitted). 
43 SER 71 (Tribal Ct. Record, Hearing Notes). 
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Tribal Judges explained the banishment order, and Oertwich responded to questions 

from the judges and community members.44  Oertwich asked for several days “to 

gather personal belongings / store them [at] his son’s home.”45  The Tribal Court, 

again at the direction of the Togiak community, ordered that “Ronald Oertwich[ ] 

will be escorted to the airport for immediate transportation out of Togiak.”46   

The same day as the second Tribal Court hearing, Officer Nanalook referred 

criminal complaints against Oertwich to the Alaska State Troopers: Criminal 

Trespass in the First Degree, a Class A misdemeanor47; “Importation of Alcohol,” a 

Class C felony48; and “Theft by Receiving in the Second Degree,” a Class C felony.49  

 
44 Id. 
45 Id. 
46 ER 31 (Second Tribal Court Order).  “Immediate” is a relative term in rural 
Alaska.  Weather delays often prevent small aircraft from flying on schedule, or at 
all.  See, e.g., Alaska Dep’t of Pub. Safety, supra note 22 (describing “the 
uncertainties of weather and transportation” in rural Alaska). 
47 Alaska Stat. § 11.46.320(a)(1); see SER 80 (Tribal Ct. Record, State of Alaska 
Dist. Ct. Misdemeanor Complaint).  
48 Alaska Stat. §§ 04.11.499(a), 04.16.200(b); see SER 81 (Tribal Ct. Record, State 
of Alaska Dist. Ct. Misdemeanor Complaint). 
49 Alaska Stat. §§ 11.46.130(a), 11.46.190(a); see SER 82-83 (Tribal Ct. Record, 
State of Alaska Dist. Ct. Complaint). 
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The Alaska State Troopers requested a copy of the Tribal Court record.50  Ultimately, 

the State declined to prosecute Oertwich.51   

Oertwich did not appeal the Second Tribal Court Order even though he had a 

lawyer at the time.52  Oertwich did not file a Federal Tort Claims Act claim or seek 

Ex Parte Young relief from the District Court.  Oertwich did not request any judicial 

relief whatsoever, in any forum, until this action was filed two years later, one day 

before the Alaska tort statute of limitations expired.53 

Oertwich filed this action on March 26, 2019, alleging claims against the State 

of Alaska, the City of Togiak, the Tribe, and numerous individuals.54 On May 28, 

2019, the Tribal defendants moved to dismiss for lack of subject matter jurisdiction 

under Civil Rule 12(b)(1) and failure to state a claim under Rule 12(b)(6).55  

On September 12, 2019, the District Court dismissed the claims against all 

Tribal defendants.  The District Court first held that claims against the Tribe and the 

individual tribal defendants in their official capacities were barred by tribal 

 
50 SER 87 (Tribal Ct. Record, Request from Trooper Young). 
51 SER 88 (Tribal Ct. Record, Letter from Attorney General Lindemuth).  
52 See SER 77 (Tribal Ct. Record, Letter from David Henderson). 
53 See Alaska Stat. § 09.10.070.   
54 ER 46-57 (Complaint). 
55 See ER 6 (Dist. Ct. Order and Opinion (“Opinion”)).  
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sovereign immunity, and it dismissed those claims accordingly.56  The Court then 

dismissed the individual-capacity claims against individual Tribal defendants on a 

variety of other grounds.57  After dismissing the two counts that ostensibly invoked 

federal jurisdiction under 28 U.S.C. § 1331 (Counts II and III),58 the court dismissed 

the remaining claims “without prejudice to Plaintiff’s pursuit of claims in tribal 

court,”59 effectively declining to exercise supplemental jurisdiction over those 

claims.   

On October 15, 2019, the District Court entered Rule 54(b) final judgment for 

the Tribal defendants.60  This appeal followed.61 

 
56 ER 10-15 (addressing all claims against Tribal defendants in their official and 
individual capacities). 
57 ER 15-19. 
58 ER 16-17.   
59 ER 20. 
60 ER 3-4 (Final Judgment). 
61 ER 1 (Notice of Appeal).  Appellees are the Traditional Village of Togiak; 
Traditional Council President Jimmy Coopchiak; Tribal Councilmember Peter 
Lockuk Sr.; Tribal Court Judges Anecia Kritz, Esther Thompson, John Nick, Willie 
Wassillie, and Herbert Lockuk Jr.; and Tribal members Paul Markoff and Bobby 
Coopchiak.  William Echuck and Craig Logusak, both jail guards employed by the 
City of Togiak, are erroneously named in the case caption.  Oertwich asserts that 
Echuck and Logusak are not part of the appeal.  Appellant Br. 13 n.9. 
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SUMMARY OF ARGUMENT 

Clearly established principles of sovereign immunity protect Indian tribes and 

their officials from unconsented suit.  The District Court correctly dismissed all 

claims against the Tribe and all official-capacity claims against the individual Tribal 

defendants on this basis.  Oertwich does not challenge the application of existing 

precedent, but rather urges this Court to create novel exceptions to the law of 

sovereign immunity.  Those suggestions should be rejected.    

If Oertwich wanted to challenge his banishment, he had multiple remedies 

available to him—from seeking appellate review in the Tribal Court to filing a claim 

under the Federal Tort Claims Act.  He failed to avail himself of those remedies, 

despite consulting with his lawyer.  That does not justify creating new law so he can 

pursue a remedy that is not available: unconsented suit against the Tribe and its 

officials in federal court. 

The District Court also correctly dismissed Oertwich’s nominal individual-

capacity claims against the individual tribal defendants.  Oertwich’s complaint failed 

to state a claim against the individual defendants under 42 U.S.C. § 1983 because it 

did not allege action taken under the color of state law, nor did it state a claim under 

the Indian Civil Rights Act (ICRA) because ICRA does not create a federal cause of 

action (other than habeas relief, which Oertwich did not seek).  The District Court 
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properly declined to exercise jurisdiction over the remaining state-law claims, which 

would be barred by official immunities even if the court had considered them.   

All claims against the Tribal defendants should be dismissed. 

STANDARD OF REVIEW 

The Tribal defendants filed a “factual” motion to dismiss under Civil 

Rule 12(b)(1) based on tribal sovereign immunity, providing affidavit and 

documentary evidence in support.  Rule 12(b)(1) allows the moving party to submit 

“affidavits or any other evidence properly before the court. . . . It then becomes 

necessary for the party opposing the motion to present affidavits or any other 

evidence necessary to satisfy its burden of establishing that the court, in fact, 

possesses subject matter jurisdiction.”62   

Oertwich had the burden to establish by a preponderance of the evidence and 

by “competent proof” that jurisdiction existed in the District Court.63  In a factual 

attack on subject matter jurisdiction, the District Court “may consider the evidence 

presented with respect to the jurisdictional issue and rule on that issue, resolving 

 
62 Kvasnikoff v. United States, Nos.  16-cv-00081-SLG & 17-cv-00077-SLG, 2018 
WL 1309842, at *2 (D. Alaska Mar. 13, 2018) (alterations in original) (quotation 
marks omitted) (quoting Colwell v. Dep’t of Health & Human Servs., 558 F.3d 1112, 
1121 (9th Cir. 2009)).  
63 Leite v. Crane Co., 749 F.3d 1117, 1121 (9th Cir. 2014) (quoting Hertz Corp. v. 
Friend, 559 U.S. 77, 96-97 (2010)). 
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factual disputes if necessary.”64  This Court reviews the legal basis for dismissal 

under Civil Rule 12(b)(1) de novo,65 and it reviews the District Court’s jurisdictional 

factual findings for “clear error.”66   

The individual Tribal defendants also moved to dismiss Oertwich’s state-law 

and Section 1983 counts for failure to state a claim under Civil Rule 12(b)(6).  This 

Court reviews de novo the legal basis for a Civil Rule 12(b)(6) dismissal.67  “A 

dismissal for failure to state a claim can be based on either ‘the lack of a cognizable 

legal theory or the absence of sufficient facts alleged under a cognizable legal 

theory.’”68  Under Rule 12(b)(6), “[a]ll factual allegations set forth in the complaint 

‘are taken as true and construed in the light most favorable to [the] plaintiff[ ].’  

Conclusory allegations of law, however, are insufficient to defeat a motion to 

dismiss.”69 

 
64 Thornhill Pub. Co., v. Gen. Tel. & Elecs. Corp., 594 F.2d 730, 733 (9th Cir. 1979) 
(citations omitted). 
65 Mills v. United States, 742 F.3d 400, 404 (9th Cir. 2014). 
66 Sec. & Exch. Comm’n v. World Capital Mkt., Inc., 864 F.3d 996, 1003 (9th Cir. 
2017). 
67 Great Minds v. Office Depot, Inc., 945 F.3d 1106, 1109 (9th Cir. 2019). 
68 Knisley v. Advancia Corp. Disability Benefits Plan, 392 F. Supp. 2d 1074, 1075 
(D. Alaska 2005) (quoting Balistreri v. Pacifica Police Dep’t, 901 F.2d 696, 699 
(9th Cir. 1988)). 
69 Lee v. City of Los Angeles, 250 F.3d 668, 679 (9th Cir. 2001) (alteration omitted) 
(quoting Epstein v. Wash. Energy Co., 83 F.3d 1136, 1140 (9th Cir. 1996)). 
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ARGUMENT 

I. CLAIMS AGAINST THE TRIBAL DEFENDANTS ARE BARRED BY 
TRIBAL SOVEREIGN IMMUNITY.  

A. Principles of Tribal Sovereign Immunity 

Federally-recognized tribes have the “common-law immunity from suit 

traditionally enjoyed by sovereign powers.”70  Tribal sovereign immunity is “quasi-

jurisdictional,”71 its recognition is non-discretionary, and it bars unconsented suit 

against a tribe “irrespective of the merits” of the claims.72  This immunity protects 

tribes not only against judgment, but from the burdens and costs of litigation: “tribal 

sovereign immunity ‘is an immunity from suit rather than a mere defense to 

liability.’”73   

Tribal sovereign immunity may only be waived by express waiver or by 

Congressional abrogation.74  Waiver or abrogation cannot be implied but rather 

 
70 Michigan v. Bay Mills Indian Cmty., 572 U.S. 782, 788 (2014) (quoting Santa 
Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978)).  
71 Pistor v. Garcia, 791 F.3d 1104, 1110 (9th Cir. 2015) (alteration omitted) (quoting 
Pan Am. Co. v. Sycuan Band of Mission Indians, 884 F.2d 416, 418 (9th Cir. 1989)). 
72 Pan Am. Co., 884 F.2d at 418-19; see also Puyallup Tribe, Inc. v. Dep’t of Game 
of State of Wash., 433 U.S. 165, 172-73 (1977). 
73 Pistor, 791 F.3d at 1110 (quoting Burlington N. & Santa Fe Ry. v. Vaughn, 509 
F.3d 1085, 1090 (9th Cir. 2007)). 
74 Bay Mills, 572 U.S. at 788-89. 
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“must be unequivocally expressed.”75  Importantly, “[t]ribal sovereign immunity 

extends to tribal officers when acting in their official capacity and within the scope 

of their authority.”76  In those cases, it is the tribe which is the “real, substantial party 

in interest and is entitled to invoke its sovereign immunity from suit even though 

individual officials are nominal defendants.”77      

Indian tribes were independent, self-governing societies long before 

Europeans arrived on this continent.  After contact, European powers dealt with 

tribes by means of treaties, on a government-to-government basis.  “The young 

United States continued the practice of treating tribes as sovereigns, negotiating and 

entering into treaties with them until 1871.”78  In Worcester v. Georgia, Chief Justice 

Marshall laid the foundation of federal Indian law: tribes remain “distinct, 

 
75 Santa Clara Pueblo, 436 U.S. at 58 (quotation marks omitted). 
76 Cook v. AVI Casino Enters., Inc., 548 F.3d 718, 727 (9th Cir. 2008) (quotation 
marks omitted); see also Linneen v. Gila River Indian Cmty., 276 F.3d 489, 492 (9th 
Cir. 2002).   
77 Cook, 548 F.3d at 727 (quotation marks omitted). Immunity from suit is an 
inherent attribute of tribal sovereignty.  William Wood, It Wasn’t an Accident: The 
Tribal Sovereign Immunity Story, 62 Am. U. L. Rev. 1587, 1610 (2013).  “It is 
inherent in the nature of sovereignty, not to be amenable to the suit of an individual 
without its consent.”  The Federalist No. 81, at 548 (Alexander Hamilton) (Jacob E. 
Cooke ed., Wesleyan U. Press 1961). 
78 Catherine T. Struve, Tribal Immunity and Tribal Courts, 36 Ariz. St. L.J. 137, 
138-39 (2004).   
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independent political communities, retaining their original natural rights. . . .”79  The 

Supreme Court emphasizes that sovereign immunity is “‘a necessary corollary to 

Indian sovereignty and self-governance.’”80 

Sovereign immunity is a critical protection for tribal governments, which are 

underfunded, have limited taxing power, and have limited revenue bases.  Immunity 

allows tribal governments to focus their time and limited resources on governing and 

providing services to tribal members, not litigating.81   

Nonetheless, non-tribal members have legal recourse regarding tribal actions.  

Many tribal codes have specific and carefully drafted waivers of tribal immunity: 

“[o]ver the past thirty years, tribes have strengthened their court systems and have 

increased the availability of remedies against tribal governments.”82  This includes 

 
79 31 U.S. (6 Pet.) 515, 559 (1832). 
80 Bay Mills, 572 U.S. at 788 (quoting Three Affiliated Tribes of Fort Berthold 
Reservation v. Wold Eng’g, P.C., 476 U.S. 877, 890 (1986)). 
81 Douglas Indian Ass’n v. Central Council of Tlingit & Haida Indians of Alaska, 
403 P.3d 1172, 1179 (Alaska 2017) (“[P]rotecting tribal assets has long been held 
crucial to the advancement of the federal policies advanced by immunity.” 
(quotation marks omitted)). 
82 Id. (“[W]e observe that even with a jurisdictional bar, a tribe can still choose to 
waive its own immunity for transparency and accountability reasons or protect its 
interests when entering into a contract with another tribe by negotiating a waiver of 
the other tribe’s immunity or some other procedure for resolving disputes.”); Bodi 
v. Shingle Springs Band of Miwok Indians, 832 F.3d 1011, 1023 (9th Cir. 2016) 
(citing, inter alia, Struve, supra note 80, at 181; and Shingle Springs Tribal Court 
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the Traditional Village of Togiak, which has waived its sovereign immunity for 

ICRA actions brought in Tribal Court.83  

B. Tribal Sovereign Immunity Bars Suit Against the Tribe and 
Tribal Defendants. 

The District Court was correct as a matter of well-established law that 

Oertwich’s claims against the Tribal defendants are barred by tribal sovereign 

immunity.84 

“As a matter of federal law, an Indian tribe is subject to suit only where 

Congress has authorized the suit or the tribe has waived its immunity.”85  Oertwich 

does not claim the Tribe waived its immunity nor that Congress waived the Tribe’s 

immunity to allow his suit to proceed.86  Rather, based on “concerns” he reads into 

the dissenting opinion in Bay Mills, Oertwich proposes that this Court abandon 

 
Ordinance, art. II, ch. 4, § 1(b) (2013) (example of tribal waiver of sovereign 
immunity for actions in tribal court)). 
83 ER 44 (Eningowuk Ex. 4 (Togiak Const., art. 13 § 1)).  
84 ER 12 (citing Arizona v. Tohono O’odham Nation, 818 F.3d 549, 563 n.8 (9th Cir. 
2016) (“We have held that tribal sovereign immunity bars tort claims against an 
Indian tribe, and that remains good law.”)); see also Cook, 548 F.3d at 725.   
85 Tohono O’odham Nation, 818 F.3d at 562 (quoting Kiowa Tribe of Oklahoma v. 
Mfg. Techs., Inc., 523 U.S. 751, 754 (1998)).  
86 In the district court, Oertwich presented no evidence to counter the Tribe’s 
evidence on this point.  See ER 44 (Eningowuk Ex. 4 (Togiak Const., art. 13 § 1)); 
ER 63 (Dist. Ct. Docket Sheet, Dkt. No. 31 (July 22, 2019)) (Oertwich’s brief 
presenting no evidence).  
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Circuit precedent and create an entirely new, blanket rule that tribal sovereign 

immunity does not “extend … to off-reservation intentional torts.”87  

1. Sovereign Immunity Includes Immunity for Torts. 

Oertwich argues that Circuit precedent must be reversed to avoid giving tribes 

“super-sovereign” immunity.88  But courts do not “give” tribes sovereign immunity, 

and applying established law hardly makes tribes “super-sovereigns.”89  Nor must 

Congress “affirmatively preserve tribal immunity”; tribes are separate sovereigns 

pre-dating the Constitution.90  Tribal sovereign immunity “is not synonymous with 

a State’s Eleventh Amendment immunity, and parallels between the two are of 

limited utility. . . . [B]ecause of the peculiar ‘quasi-sovereign’ status of the Indian 

tribes, the Tribe’s immunity is not congruent with that [immunity] which the Federal 

Government, or the States, enjoy.”91  The doctrine “is rooted in federal common law 

 
87 Appellant Br. at 24 (emphasis omitted); see generally id., 20-24 (first citing, inter 
alia, Bay Mills, 572 U.S. 782; then citing Lewis v. Clarke, 137 S. Ct. 1285 (2017)). 
88 Appellant Br. at 24-26. 
89 See id.   
90 Bodi, 832 F.3d at 1020.   
91 Id. (quoting Three Affiliated Tribes of Fort Berthold Reservation v. World Eng’g, 
P.C., 476 U.S. 877, 890 (1986)).  
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and reflects the federal Constitution’s treatment of Indian tribes as governments in 

the Indian commerce clause.”92   

Tribal sovereign immunity is not “greater” than state or federal sovereign 

immunity.  States and the federal government may be sued for certain tort claims 

solely because Congress partially waived the United States’ sovereign immunity in 

the Federal Tort Claims Act,93 and States, including Alaska, have partially waived 

their sovereign immunity by statute.94  Many tribes have also enacted limited waivers 

of sovereign immunity,95 including the Traditional Village of Togiak.96   

 
92 Cohen’s Handbook of Federal Indian Law § 7.05, at 636 (Nell Jessup Newton ed., 
2012) (citing U.S. Const. art. I, § 8). 
93 28 U.S.C. §§ 2671-2680.  Oertwich misconstrues the FTCA’s history.  His own 
authority points out, “Until the mid-20th century, . . . the principle of ‘sovereign 
immunity’—a legal doctrine that bars private citizens from suing a sovereign 
government without its consent—prohibited plaintiffs from suing the United States 
for the tortious actions of federal officers and employees. Thus, for a substantial 
portion of this nation’s history, persons injured by torts committed by the federal 
government’s agents were generally unable to obtain financial compensation 
through the judicial system.  Congress, deeming this state of affairs unacceptable, 
ultimately enacted the Federal Tort Claims Act (FTCA) in 1946.”  The Federal Tort 
Claims Act (FTCA): A Legal Overview, Congressional Research Service (Nov. 19, 
2019), https://fas.org/sgp/crs/misc/R45732.pdf (citations omitted). 
94 Alaska Tort Claims Act, Alaska Stat. §§ 09.50.250-.300. 
95 Bodi, 832 F.3d at 1023.   
96 ER 44 (Eningowuk Ex. 4 (Togiak Const., art. 13 § 1)) (waiver for Tribal Court 
ICRA suits). 
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Oertwich argues that “[i]t is not a proper answer to say that Congress waived 

the federal government’s immunity for intentional torts and the Togiak Tribe did 

not.”97  But that is precisely the answer.  Neither Congress nor the Tribe have waived 

the Tribe’s sovereign immunity from suit in this matter, although either could have 

chosen to do so.98   

2. There Is No Exception for “Cross-Border” Torts.  

Oertwich argues that his proposal for an intentional tort exception to tribal 

sovereign immunity is bolstered by cases on “cross-border” or “transborder 

abductions.”99  This theory is founded on hyperbole rather than relevant facts.  It 

 
97 Appellant Br. at 29-30. 
98 See Bay Mills, 572 U.S. at 788-91; Kiowa Tribe, 523 U.S. at 754.  The United 
States has not waived immunity to all torts, nor are intentional torts a “long-
recognized exception to federal sovereign immunity,” as Oertwich asserts.  
Appellant Br. at 28; see 28 U.S.C. § 2680(h).  The FTCA does not waive the United 
States’ immunity to “[a]ny claim arising out of assault, battery, false imprisonment, 
false arrest, malicious prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference with contract rights” with an exclusion 
provision for “acts or omissions of [federal] investigative or law enforcement 
officers.”  Id.  Thus, most intentional torts are specifically excluded from the FTCA’s 
waiver, and the United States has only waived immunity for intentional torts 
committed by certain federal officers.  Oertwich relies on the § 2680(h) “exclusions 
to the exceptions” to assert that the FTCA would cover the torts alleged in his 
Complaint if they were committed by federal law enforcement officers. 
99 Appellant Br. at 36-41. 



 

28 

 
 

makes no sense whatsoever in Alaska, a “P.L. 280” State, and is not supported by 

the cited cases. 

First, it is not at all clear what “border” Oertwich imagines.  In his examples, 

the States of Kentucky and West Virginia100 are two equal sovereigns with a clearly 

demarcated border.  Similarly, the United States and Mexico101 have equal stature 

under international law and a defined border.  There is no border between the Tribe 

and the State of Alaska.  P.L. 280 does not extinguish the Tribe’s jurisdiction, but 

rather leaves the Tribe’s jurisdiction intact and gives the Tribe and the State of 

Alaska concurrent civil and criminal jurisdiction in many areas.102  The Tribe did 

not assert criminal jurisdiction over Oertwich’s bootlegging nor argue that its 

jurisdiction supplants the State’s criminal jurisdiction.  To the contrary, the Tribal 

Court referred Oertwich to the Alaska State Troopers for criminal prosecution under 

state law.103  

Second, Oertwich’s “cross-border” or “transborder abduction” theory relies 

on cases with no bearing on this matter.  In Mahon v. Justice, the Supreme Court 

answered a single question:  

 
100 Id. at 36-38 (discussing Mahon v. Justice, 127 U.S. 700 (1888)).  
101 Id. at 38-41 (discussing the Alvarez-Machain cases).  
102 Pub. L. No. 83-280, 67 Stat. 588 (1953)  (codified at 18 U.S.C. § 1162). 
103 ER 28 (First Tribal Court Order). 
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whether a person indicted for a felony in one state, forcibly 
abducted from another state, and brought to the state where he 
was indicted, by parties acting without warrant or authority of 
law, is entitled under the constitution or laws of the United States 
to release from detention under the indictment [by way of a 
federal habeas corpus action] by reason of such forcible and 
unlawful abduction.104 

Mahon does not say anything about tort liability or sovereign immunity.105 

Rather, Mahon held that federal habeas relief was not available to a prisoner held in 

Kentucky after private actors kidnapped him in West Virginia and took him to 

Kentucky, where he was arrested.  Similarly, Harden v. Pataki does not address 

sovereign immunity at all; it held only that a § 1983 claim for civil damages based 

on improper extradition may proceed in limited circumstances in which granting 

relief would not “invalidate the state sentence [the prisoner] is serving.”106  These 

cases do not establish a sovereign immunity “exception” for tort actions that “cross 

[state] borders.”107 

 
104 Mahon, 127 U.S. at 706.  
105 Oertwich cites Cook v. Hart, 146 U.S. 183, 193 (1892) for the proposition that 
tort liability would have issued from the actions in Mahon, but he misreads Hart.  
The reference to suing tortfeasors is merely part of a list of possible distinguishing 
factors between Hart and earlier cases that the Hart court did “not deem it necessary 
to consider.”  Id. at 193.  Mahon has nothing to do with tort liability.  
106 Harden v. Pataki, 320 F.3d 1289, 1295 (11th Cir. 2003) (quoting Spencer v. 
Kemna, 523 U.S. 1, 21 (1998) (Ginsburg, J., concurring)).  
107 Cf. Romano v. Bible, 169 F.3d 1182, 1185 (9th Cir. 1999).  
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The same is true for actions across international borders.  Tort liability for 

federal officials for “transborder abductions” is barred by the United States’ 

sovereign immunity unless specifically waived by Congress.  In Alvarez-Machain, 

a Mexican doctor was thought to have assisted in the torture of a Drug Enforcement 

Agency (DEA) agent.  The DEA requested extradition, but was refused by the 

Mexican Government, and instead hired Mexican nationals to kidnap the doctor and 

bring him to the United States.   The doctor brought tort claims against the United 

States and the DEA agents under the FTCA.108   

The Supreme Court held that the United States had not waived its sovereign 

immunity to allow his FTCA claims: “We . . . hold that the FTCA’s foreign country 

exception bars all claims based on any injury suffered in a foreign country, 

regardless of where the tortious act or omission occurred.”109   In short, Oertwich’s 

cases only reinforce the applicability of sovereign immunity even for intentional 

cross-border torts. They weigh against Oertwich’s argument for the creation of a 

new exception to tribal sovereign immunity.   

 
108 Sosa v. Alvarez-Machain, 542 U.S. 692, 697 (2004). 
109 Alvarez-Machain, 542 U.S. at 712. 
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3. Tribal Sovereign Immunity Is Not Limited to Commercial 
Torts.   

Oertwich argues that this Court’s declaration that “tribal sovereign immunity 

bars tort claims against an Indian tribe” only applies only to commercial torts.110  But 

this Court has squarely found that tribal sovereign immunity bars tort claims by non-

tribal members based on Tribal law enforcement actions in Alaska.   

In M.J. ex rel. Beebe v. United States, a Native Village of Kwinhegak Tribal 

Police Officer ordered two minors—one not a tribal member—onto a four-wheeler 

to drive them home after they had broken a curfew ordinance.111  The minors were 

“thrown off the four-wheeler and injured” after the officer lost control.112  This Court 

held the officer was “immune from tort liability by application of [the Tribe’s] 

sovereign immunity as an Indian tribe,” despite arguments that the tribe had no 

authority to enforce its curfew ordinance against a non-member on land that was, 

admittedly, not Indian country: “‘Indian tribes have long been recognized as 

possessing the common-law immunity from suit traditionally enjoyed by sovereign 

powers.’”113 

 
110 Appellant Br. at 48-53 (citing Tohono O’odham Nation, 818 F.3d at 563 n.8). 
111 721 F.3d 1079, 1081 (9th Cir. 2013). 
112 Id. (quotation marks omitted). 
113 Id. at 1084 (quoting Linneen, 276 F.3d at 492).  Because the Kwinhegak Tribal 
Police Officer was performing functions under a Pub. L. No. 93-638 agreement with 
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Regardless of “concerns” Oertwich perceives in the Bay Mills dissent, this 

Circuit has held “tribal sovereign immunity bars tort claims against an Indian tribe, 

and that remains good law.”114  The District Court was correct to dismiss the claims 

against the Tribe and all official-capacity claims against the individual Tribal 

defendants on this basis.   

II. THE FEDERAL TORT CLAIMS ACT PROVIDES AN ALTERNATE 
GROUND FOR DISMISSAL OF OERTWICH’S TORT CLAIMS. 

Oertwich vociferously complains that tribal sovereign immunity bars him 

from bringing “suit for intentional torts” against the Tribal defendants.115  But the 

Tribe’s Rule 12(b)(1) motion submitted uncontested evidence establishing that the 

Tribal Court, Tribal Police, and Tribal Administration are funded by the United 

States through, and operated pursuant to, BBNA’s ISDEAA Compact with the 

 
the United States, like the Tribal defendants here, the FTCA was the plaintiffs’ 
exclusive tort remedy.  See infra, section II. 
114 Tohono O’odham Nation, 818 F.3d at 563 n.8. 
115 Appellant Br. 30, 43. 
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Secretary of the Department of the Interior,116 with additional funding from the 

United States Department of Justice.117   

This undisputed evidence established that the Tribal defendants were acting 

within the scope of the ISDEAA Compact, that “[a]ll actions taken by the individual 

tribal defendants were undertaken as part of their regular duties on behalf of the 

Tribe,”118 and thus: 

Federal law deems the Tribe to be part of the BIA, and deems its 
officers and employees to be federal employees for purposes of 
tort liability, when carrying out functions under ISDEAA 
compacts.  The Tribe and its officers and employees are 
collectively covered by the Federal Tort Claims Act when 
providing services under the Compact and corresponding 
funding agreements.119   

Any civil action involving tort claims against a tribe or tribal officers and 

employees carrying out an ISDEAA Compact is “deemed to be an action against the 

United States and will be defended by the Attorney General and be afforded the full 

 
116 ER 49, ¶ 27 (Complaint) (“Since 2006, the U.S. Department of Justice . . . has 
awarded the [the Tribe] at least $2,262,320 in grants intended to develop its tribal 
court, juvenile justice programs and police force.  Most recently, in 2016 the USDOJ 
granted the [the Tribe] $750,000 to improve its tribal justice system.”). 
117 SER 2-37 (BBNA Compact and Pass-Through Policy); see generally U.S. Dep’t 
of Justice, Promising Practices in Tribal Community Policing (2018), available at 
https://www.theiacp.org/sites/default/files/all/t/TribalCommunityPolicing.pdf. 
118 ER 22, ¶ 5 (Eningowuk Aff.).  
119 ER 23-24, ¶ 7. 
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protection and coverage of the Federal Tort Claims Act.”120  As this Court held in 

Beebe, “Controlling federal regulations plainly dictate that this is so: ‘No claim may 

be filed against a self-governance Tribe/Consortium or employee based upon 

performance of functions under a self-governance AFA.  All claims shall be filed 

against the United States and are subject to the limitations and restrictions of 

FTCA.’”121   

The FTCA is an exclusive remedy and it precludes a tort claimant from suing 

unless the claimant exhausts administrative remedies with the federal agency 

 
120 Pub. L. No. 101-121, § 315, 103 Stat. 701 (1989) (uncodified) (“[A]n Indian tribe, 
tribal organization or Indian contractor is deemed to be part of the Bureau of Indian 
Affairs in the Department of the Interior . . . while carrying out any such contract or 
agreement and its employees are deemed employees of the Bureau or Service while 
acting within the scope of their employment in carrying out the contract or agreement 
[and] any civil action or proceeding involving such claims brought hereafter against 
any tribe, tribal organization, Indian contractor or tribal employee covered by this 
provision shall be deemed to be an action against the United States and will be 
defended by the Attorney General and be afforded the full protection and coverage 
of the Federal Tort Claims Act.”); Pub. L. No. 101-512, tit.  III, § 314, 104 Stat. 
1959 (1990), as amended by Pub. L. No. 103-138, tit. III, § 308, 107 Stat. 1416 
(1993) (codified at 25 U.S.C. § 5321 note) (same); see 25 U.S.C. § 5301 et seq. 
(Indian Self Determination and Education Assistance Act); 28 U.S.C. § 2671 et seq. 
(Federal Tort Claims Act). 
121 Beebe, 721 F.3d at 1084 (emphasis omitted) (citing 25 C.F.R. § 1000.279); 
Martinez v. United States, No. 19-1140, 2020 WL 4036763, at *3 (10th Cir. July 17, 
2020) (“When an exception [to the FTCA] applies, sovereign immunity remains, and 
federal courts lack jurisdiction.” (quotation marks omitted)); see McNeil v. United 
States, 508 U.S. 106, 111 (1993). 
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allegedly responsible for the injury.122  This exhaustion requirement is jurisdictional 

and strictly construed.123  

As the party seeking to establish jurisdiction, Oertwich had the Rule 12(b)(1) 

burden to “present affidavits or any other evidence necessary to satisfy its burden of 

establishing that the court, in fact, possesses subject matter jurisdiction.”124  

Oertwich was required to establish by a preponderance of the evidence and 

“competent proof” that federal jurisdiction exists.125  Oertwich did not oppose the 

Tribe’s FTCA argument and did not produce any evidence whatsoever, let alone 

“competent proof,” controverting the Tribe’s evidence.126     

Oertwich could have, but did not, file a claim under the FTCA.127  The District 

Court stated it did not reach the FTCA issue given its ruling on the other issues.128  

Nonetheless, the FTCA remains an absolute bar to Oertwich’s tort claims, and it 

 
122 28 U.S.C. § 2675(a); Johnson v. United States, 704 F.2d 1431, 1442 (9th 
Cir.1983); Caton v. United States, 495 F.2d 635, 638 (9th Cir.1974).  
123 Valadez-Lopez v. Chertoff, 656 F.3d 851, 855 (9th Cir. 2011); Kinlichee v. U.S., 
929 F.Supp.2d 951, 955 (D. Ariz. 2013) (FTCA is strictly construed).   
124 Colwell, 558 F.3d at 1121 (quotation marks omitted). 
125 Leite, 749 F.3d at 1121 (quotation marks omitted).  
126 ER 63 (Dist. Ct. Docket Sheet, Dkt. No. 31 (July 22, 2019)) (Oertwich’s 
opposition brief containing no attachments, affidavits, or other evidence). 
127 28 U.S.C. § 2680 et seq.; see Appellant Br. at 29. 
128 ER 20 (Opinion). 
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belies his claim that he lacks any remedy for his alleged injuries.129  By failing to 

file an FTCA claim, Oertwich waived his exclusive tort remedy against the Tribe 

and the individual Tribal defendants.  This Court may affirm dismissal of his tort 

claims on that basis.130 

III. OERTWICH DID NOT EXHAUST TRIBAL REMEDIES OR SEEK 
EX PARTE YOUNG RELIEF. 

In addition to the FTCA, Oertwich had other remedies which could have 

provided him with relief, if merited, none of which require abandoning Circuit 

precedent and following the Alabama Supreme Court’s outlier opinions as Oertwich 

urges.131  The claims against the Tribe and all individual Tribal defendants may be 

dismissed on these independent grounds. 

 
129 Appellant Br. at 29; 28 U.S.C. § 2401(b).  
130 Jennings v. Stephens, 574 U.S. 271, 276 (2015) (quoting United States v. 
American Ry. Exp. Co., 265 U.S. 425, 435 (1924)); Ctr. for Biological Diversity v. 
Esper, 958 F.3d 895, 915 (9th Cir. 2020) (“We review, not a lower court’s opinion 
or reasoning, but its judgment.  For this reason, it is well-established that we may 
affirm a district court’s judgment on any grounds supported by the record.” (citation 
omitted)).  This includes issues the District Court did not reach.  Cassirer v. Thyssen-
Bornemisza Collection Found., 862 F.3d 951, 974 (9th Cir. 2017) (“[I]f the district 
court’s order can be sustained on any ground supported by the record that was before 
the district court at the time of the ruling, we are obliged to affirm the district court.” 
(quotation marks omitted)). 
131 Oertwich relies on three Alabama Supreme Court decisions: Wilkes v. PCI 
Gaming Auth. 287 So. 3d 330 (Ala. 2017); Rape v. Poarch Band Indians, 250 So. 
3d 547 (Ala. 2017); and Harrison v. PCI Gaming Auth., 251 So. 3d 24 (Ala. 2017).  
See Appellant Br. at 42-47.  These cases directly conflict with Circuit precedent and 
are not binding on this Court.  Wilkes, 2017 WL 4385738 at *4 (noting its holding 
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A. Tribal Court Exhaustion   

Oertwich asserts, without any support, that “there is no tribal court exhaustion 

requirement” applicable here.132  This is incorrect.  Federal law requires that tribal 

courts be given the opportunity to determine their own jurisdiction in the first 

instance.133  As a general rule, exhaustion of tribal court remedies “is required before 

such a claim may be entertained by a federal court.”134  This is founded upon long-

recognized policies of promoting tribal self-government, self-determination, and 

orderly administration of justice.  “[P]roper respect for tribal legal institutions 

 
was “contrary to the holdings of several of the United States Courts of Appeals that 
have considered this issue” (citing Tohono O’odham Nation)).  The argument that 
tribal sovereign immunity has no “extra-territorial” application, Appellant Br. at 47, 
has been rejected by the Supreme Court and every other court that has considered it.  
See, e.g., Kiowa Tribe, 523 U.S. 751; John v. Baker, 982 P.2d 738, 748–49 (Alaska 
1999) (“Alaska Native tribes, by virtue of their inherent powers as sovereign 
nations” possess “inherent, non-territorial sovereignty.”).  That the Supreme Court 
did not grant certiorari in the Alabama cases does not help Oertwich: “As even a first 
year law student should know, the denial of a petition for certiorari does not 
constitute a decision on the merits by the Supreme Court.”  ER 11 (Opinion).  
132 Appellant Br. at 19.  
133 Grand Canyon Skywalk Dev., LLC v. ‘Sa’ Nyu Wa Inc., 715 F.3d 1196, 1200 (9th 
Cir. 2013). 
134 Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 856-57 
(1985) (citing (1) a congressional policy of supporting tribal self-government and 
self-determination; (2) a policy of allowing the forum whose jurisdiction is being 
challenged “the first opportunity to evaluate the factual and legal bases for the 
challenge”; and (3) judicial economy being best served “by allowing a full record to 
be developed in the Tribal Court”).   
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requires that they be given a full opportunity to consider the issues before them 

. . .”135   

Here, Oertwich did not avail himself of any tribal court remedies, let alone 

exhaust them.  The record shows that Oertwich was afforded ample, fair process by 

Tribal authorities.  Officer Nanalook applied first for a seizure warrant to hold the 

tote, and then for a search warrant before opening it.136  Oertwich was provided 

notice and an opportunity to be heard at both Tribal Court hearings.137  As discussed 

below, he could have challenged the Tribal Court’s orders under ICRA at the hearing 

or on appeal, but he chose not to. 

Tribal court exhaustion includes appellate review.138  Federal courts “should 

not intervene” until tribal “appellate review is complete” and “the [tribal courts] have 

 
135 Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16 (1987) (quoting Nat’l Farmers, 
461 U.S. at 857).  
136 SER 40-41 (Tribal Ct. Record, Seizure Warrant); SER 45-46 (Tribal Ct. Record, 
Search Warrant). 
137 SER 58-61 (Tribal Ct. Record, Notice of Hearing; Complaint; Certificate of 
Service; Proof of Delivery); SER 71 (Tribal Ct. Record, March 30 Hearing Notes) 
(“RO [Ron Oertwich] walked in w/ Tribal cop LN [Leroy Nanalook.] . . . RO wants 
until Sun[day] to gather personal belongings.”). 
138 Iowa Mut., 480 U.S. at 17 (“At a minimum, exhaustion of tribal remedies means 
that tribal appellate courts must have the opportunity to review the determinations 
of the lower tribal courts.”); Atwood v. Fort Peck Tribal Court Assiniboine, 513 F.3d 
943, 948 (9th Cir. 2008) (“Under the doctrine of exhaustion of tribal court remedies, 
relief may not be sought in federal court until appellate review of a pending matter 
in a tribal court is complete.”). 
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. . . had a full opportunity to evaluate the claim.”139  Oertwich had notice of his 

appeal rights to the Tribal Appellate Court, and chose not to appeal either Tribal 

Court Order.140  Oertwich’s failure to exhaust tribal court remedies is an alternate 

ground on which the claims against the Tribe and all individual Tribal defendants 

may be dismissed.141   

B. Prospective Injunctive Relief.   

The District Court’s doors were open to Oertwich when he was banished.  If 

he believed his banishment violated federal law, Oertwich could have sought to 

enjoin the individual Tribal defendants from enforcing the banishment instead of 

engaging in self-help.  Ex Parte Young allows “prospective non-monetary relief 

against state or tribal officials in their official capacity to enjoin them from violating 

federal law.”142   

Instead, Oertwich waited two years to file suit.  While he asserted a vague 

claim for “declaratory and injunctive relief,” Oertwich never requested an injunction 

 
139 Iowa Mut., 480 U.S. at 17.   
140 Oertwich was informed of his right to appeal by the Tribal Court.  SER 65 (Tribal 
Ct. Record, Hearing Notes) (“Right to appeal the final decision to the Traditional 
Council of Togiak Appellate Court.”); ER 44 (Eningowuk Ex. 4 (Togiak Const., 
art. 13 § 1)).  
141 Nat’l Farmers, 461 U.S. at 857. 
142 Salt River Project Agr. Imp. & Power Dist. v. Lee, 672 F.3d 1176, 1181 (9th Cir. 
2012). 
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from the District Court.143  Moreover, as the District Court correctly held, Oertwich’s 

Complaint does not assert claims for prospective or injunctive relief against the 

individual Tribal defendants in their official capacities, as required by Ex Parte 

Young.144  Again, Oertwich had a remedy and waived it.  This claim was correctly 

dismissed.      

IV. OERTWICH DID NOT STATE A FEDERAL CLAIM UNDER THE 
INDIAN CIVIL RIGHTS ACT. 

The District Court correctly held that Oertwich failed to state claims for relief 

against the Tribe or the individual Tribal defendants under the Indian Civil Rights 

Act, 25 U.S.C. § 1302.145  ICRA does not create a federal cause of action other than 

habeas corpus, which Oertwich did not request.146  In Santa Clara Pueblo v. 

Martinez, the Supreme Court explained that “Congress’ failure to provide remedies 

other than habeas corpus [25 U.S.C. § 1303] was a deliberate one”147 intended “to 

promote the well-established federal ‘policy of furthering Indian self-

 
143 ER 53, ¶¶ 52–55 (Complaint) (“These ultra vires acts by the TVT subject it to 
declaratory and injunctive relief.”). 
144 ER 15-16 (Opinion) (dismissing Count I, the only claim on which Oertwich 
nominally requested injunctive relief).  
145 ER 16-17.  
146 25 U.S.C. § 1303. 
147 436 U.S. at 72. 
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government,’”148 and that suits “against [a] tribe under the ICRA are barred by its 

sovereign immunity from suit.”149    

This applies to all Tribal defendants. While Santa Clara Pueblo addressed 

claims for injunctive relief, it applies with even greater force to claims for money 

damages.150  Oertwich could have raised ICRA claims in Tribal Court but did not, 

again waiving an available remedy.151 

V. OERTWICH DID NOT STATE A § 1983 CLAIM. 

To state a claim under 42 U.S.C. § 1983, Oertwich needed to allege the Tribal 

defendants deprived him of “rights, privileges, or immunities secured by the 

Constitution and laws” while acting under color of state law,152 and “exercised power 

possessed by virtue of state law and made possible only because the wrongdoer is 

clothed with the authority of state law.”153  Oertwich did not do so,154 and readily 

 
148 Id. at 62 (quoting Morton, 417 U.S. at 551). 
149 Id. at 59.   
150 Stanko v. Oglala Sioux Tribe, 916 F.3d 694,697, 700 (8th Cir. 2019) (applying 
Santa Clara Pueblo to dismiss claims for damages against tribal police officers). 
151 See Santa Clara Pueblo, 436 U.S. at 65; ER 44 (Eningowuk Ex. 4 (Togiak Const., 
art. 13 § 1)) (waiver of tribal sovereign immunity for ICRA claims against the Tribe 
in tribal court). 
152 42 U.S.C. § 1983. 
153 West v. Atkins, 487 U.S. 42, 49 (1988) (quotations omitted); Stanko, 916 F.3d at 
698 (same). 
154 ER 54 (Complaint, Count III).  
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admits he challenges actions taken under color of Tribal law.155  On appeal, Oertwich 

for the first time seeks to amend his Complaint to “plead and prove that the Tribe’s 

enforcement of tribal laws was expressly conditioned on state enforcement.”156   

This request should be denied.  Oertwich never moved to amend in the District 

Court.  Final judgment has been entered.  The District Court dismissed most of 

Oertwich’s claims against the individual Tribal defendants “without prejudice to 

Plaintiff’s pursuit of relief in the Togiak tribal court,”157 but dismissed his Section 

1983 claim without qualification because Oertwich had not alleged any injury from 

action taken under color of state law.158  Circuit precedent required Oertwich to 

request permission to amend from the District Court.159  Oertwich did not, once again 

waiving a remedy.   

 
155 Appellant Br. at 61-62.  
156 Id.  
157 ER 17-18 (Opinion).  
158 ER 17.  
159 Vincent v. Trend W. Tech. Corp., 828 F.2d 563, 570 (9th Cir. 1987) (“Generally, 
a party must present his contention to the district court to preserve it for appeal.”). 
Oertwich could have done so “by seeking to amend his complaint . . . before the 
district court” or, “once his action had been dismissed, he could have moved to have 
the judgment reopened under [Civil Rules] 59(e) or 60(b) to allow an amendment.”  
Id.; see Lindauer v. Rogers, 91 F.3d 1355, 1357 (9th Cir. 1996) (“[O]nce judgment 
has been entered in a case, a motion to amend the complaint can only be entertained 
if the judgment is first reopened under a motion brought under [Civil Rules 59 or 
60].”); 6 Fed. Prac. & Proc. Civ. § 1489 (Charles Alan Wright & Arthur R. Miller, 
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VI. THIS COURT NEED NOT REACH THE INDIVIDUAL 
DEFENDANTS’ IMMUNITY DEFENSES. 

“Federal district courts are ‘courts of limited jurisdiction,’ possessing ‘only 

that power authorized by Constitution and statute.’”160  Courts “presume[] that a 

cause lies outside this limited jurisdiction, and the burden of establishing the 

contrary rests upon the party asserting jurisdiction.”161  

After the District Court dismissed the official-capacity claims against the 

individual Tribal defendants for lack of subject matter jurisdiction and dismissed the 

ICRA and Section 1983 claims for failure to state a claim, only the individual-

capacity state-law claims against the individual Tribal defendants remained.162  The 

majority of the nominal individual-capacity claims are in fact challenges to the 

Tribe’s authority to detain Oertwich, and thus are properly construed as official-

capacity claims that must be dismissed for the reasons above.163  But to the extent 

Oertwich challenged the specific actions of the individuals, the Tribal defendants 

 
3d ed. 2020) (“[A]mendments to the original pleadings generally may not be made 
once the suit has reached the appellate level.”). 
160 K2 Am. Corp. v. Roland Oil & Gas, LLC, 653 F.3d 1024, 1027 (9th Cir. 2011) 
(quoting Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546 (2005)). 
161 Id. (quotation marks omitted) (alteration in original) (quoting Kokkonen v. 
Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994)). 
162 ER 15-17 (Opinion).  
163 Lewis, 137 S. Ct. at 1290. 
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raised judicial and official immunity defenses to these individual-capacity claims.164  

Like sovereign immunity, these immunities are “effectively lost if a case is 

erroneously permitted to go to trial.”165   

This Court need not address Oertwich’s argument that official immunity does 

not apply.  Oertwich did not contest application of these immunities as to any of the 

individual defendants in the District Court, nor argue that his statutory or 

constitutional rights had been violated so as to overcome these immunities.166  The 

District Court dismissed the state-law claims for lack of jurisdiction, effectively 

declining to exercise supplemental jurisdiction over the individual-capacity state-

law claims.167  This Court should simply affirm the District Court’s decision not to 

exercise supplemental jurisdiction over the state-law claims, a matter of “pure 

 
164 The Supreme Court has been clear that the immunity defenses available to a 
person sued in their individual capacity are “distinct from sovereign immunity” and 
may bar a suit regardless of whether sovereign immunity applies; “[a]n officer in an 
individual-capacity action . . . may be able to assert personal immunity 
defenses. . . .”.  Lewis, 137 S. Ct. at 1291 (emphasis in original) (citing Van de Kamp 
v. Goldstein, 555 U.S. 335, 342–344 (2009)).  
165 Mitchell v. Forsyth, 472 U.S. 511, 526 (1985).  Absolute and qualified immunity 
are therefore properly raised in a motion to dismiss.  See Ashcroft v. al-Kidd, 563 
U.S. 731, 734 (2011) (reviewing a motion to dismiss on qualified immunity 
grounds). 
166 ER 19 (Opinion). 
167 ER 18-19.  To the extent that the District Court ruled on the judicial immunity 
defense, it held only that all claims against the judges were in fact official-capacity 
claims, dismissing any nominal individual-capacity claims on this basis.  Id.   
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discretion” for the District Court.168  But if the Court chooses to review the state 

claims, the official immunity doctrines provide alternate grounds to affirm.169 

A. Absolute Judicial Immunity  

First, the District Court found that Oertwich did not state true individual-

capacity claims against the Tribal Court Judges.  Oertwich’s complaint contained no 

allegations regarding the Judges’ individual actions.  He challenged only their 

authority, which amounts to challenging the Tribe’s authority—in short, an official 

capacity claim.  The District Court correctly dismissed the nominal individual-

capacity claims against the Tribal Court Judges.170   

Moreover, the Tribal Court Judges are entitled to “absolute immunity . . . for 

‘acts committed within their judicial jurisdiction’” under common law and federal 

statutory law.171  “Judicial immunity applies ‘however erroneous the act may have 

been, and however injurious in its consequences it may have proved to the 

 
168 Lacey v. Maricopa Cty., 693 F.3d 896, 940 (9th Cir. 2012) (“Where a district 
court ‘dismiss[es] every claim over which it had original jurisdiction,’ it retains 
‘pure[ ] discretion[ ]’ in deciding whether to exercise supplemental jurisdiction over 
the remaining claims.” (alterations in original) (quoting Carlsbad Tech., Inc. v. HIF 
Bio, Inc., 556 U.S. 635, 639 (2009))); see 28 U.S.C. § 1367(c). 
169 See Ctr. for Biological Diversity, 958 F.3d at 915 (Circuit may affirm “on any 
grounds supported by the record”).  
170 ER 18-19 (Opinion). 
171 Imbler v. Pachtman, 424 U.S. 409, 418 (1976) (citing Bradley v. Fisher, 80 U.S. 
(13 Wall.) 335 (1872); and quoting Pierson v. Ray, 386 U.S. 547, 554–55 (1967)). 
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plaintiff.’”172  Oertwich argues the Tribal Court acted “in the complete absence of 

jurisdiction”173 and that judicial immunity is not available for judicial actions taken 

in such an absence of jurisdiction.174  This is incorrect.   

As an initial matter, contrary to Oertwich’s arguments, tribal civil jurisdiction 

over non-tribal members in Alaska unquestionably exists, especially in areas relating 

to alcohol abuse and the accompanying violence against women and children.  In 

other areas, the scope of Alaska tribal civil jurisdiction over non-tribal members is 

not yet fully developed, although recognition of such jurisdiction is expanding.175  

 
172 Ashelman v. Pope, 793 F.2d 1072, 1075 (9th Cir. 1986) (quotation marks omitted) 
(quoting Cleavinger v. Saxner, 474 U.S. 193, 199 (1985)). 
173 Appellant Br. at 53-54.  
174 Id. at 55-56. 
175 See Violence Against Women Act, 18 U.S.C. § 2265(e) (“[A] court of an Indian 
tribe shall have full civil jurisdiction to issue and enforce protection orders involving 
any person, including the authority . . . to exclude violators from Indian land, and to 
use other appropriate mechanisms, in matters arising anywhere in the Indian country 
of the Indian tribe . . . or otherwise within the authority of the Indian tribe.”); see 
also Pub. L. No. 113-275, 128 Stat. 2988 (2014) (repealing VAWA provision that 
had previously limited Alaska tribes’ exercise of such jurisdiction); Indian Child 
Welfare Act, 25 U.S.C. § 1911(d) (mandating full faith and credit for Tribal Court 
decisions potentially affecting non-members); Petersen, supra note 21, at 268-69 
(“Although the effects of banishment on an individual are potentially severe, they 
must be considered within the broader context of rural drug and alcohol issues in 
Alaska.  . . . These Alaska Native communities also face some of the worst crime 
rates in the United States—domestic violence at ten times the national average, 
physical assault of women twelve times, and rape three times.  According to the 
Alaska Bureau of Investigation 2014 Annual Drug Report, ‘the greatest contributing 
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And, again contrary to Oertwich, Indian country—over which tribal civil jurisdiction 

unquestionably extends—does in fact exist throughout Alaska, including in 

Togiak.176   

 
factor to violent crimes - including domestic violence and sexual assault - is drug 
and alcohol abuse.’”). 
176 Indian country exists in Alaska “if the land in question meets the requirements of 
a ‘dependent Indian communit[y]’ under our interpretation of § 1151(b), or if it 
constitutes allotments under § 1151(c).”  Alaska v. Native Village of Venetie Tribal 
Gov’t, 522 U.S. 520, 527 n.2 (1998) (alteration in original). Alaska Native allotments 
exist throughout Alaska, including in and around Togiak.  See Alaska Native 
Allotment Act Entitlements, Bureau of Land Management, https://www.blm 
.gov/programs/lands-and-realty/regional-information/alaska/land_transfer/ak-
native-allotment-act (last visited July 24, 2020).  All of these allotments are Indian 
country.  Dep’t of Interior, Op. Sol. M-36,975 at 101, 124, 129 (Jan. 11, 1993) 
(“With respect to Alaska Native allotments, we conclude that they do fall within the 
statutory definition of Indian country. . . .”); Case & Voluck, Alaska Natives and 
American Laws 153 (2012) (“[T]he plain meaning of ‘Indian country’ incorporates 
Native allotments and Native townsites.” (citing, inter alia, Cohen’s Handbook of 
Federal Indian Law 363 (2005))); 43 U.S.C. § 1601(a) (“No provision [of the Alaska 
Native Claims Settlement Act] . . . shall be construed to validate or invalidate or in 
any way affect— . . . any assertion that Indian country (as defined by 18 U.S.C. 1151 
or any other authority) exists or does not exist within the boundaries of the State of 
Alaska.”).  There are approximately 16,000 Alaska Native Allotments authorized by 
the Alaska Native Allotment Act of 1906, 43 U.S.C. § 1634, and several dozen 
Alaska Native Townsites created per the Alaska Native Townsite Act of 1926, 44 
Stat. 629 (1926).  See Alaska SNR Native Allotment, 
https://catalog.data.gov/dataset/alaska-dnr-native-allotment84391 (last visited July 
27, 2020).  Togiak is an Alaska Native Village and has numerous Native allotments 
in and around the Village.  U.S. Fish & Wildlife Serv., Land Status within the 
National Wildlife Refuges of Alaska, https://fws.maps.arcgis.com/apps/ 
webappviewer/index.html?id=3eed8d6b30ea443dafe4380d70d0fa5e (last visited 
July 27, 2020).  
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First, the Tribal Court had subject matter and personal jurisdiction over 

Oertwich as a matter of Tribal law.  The Tribe’s Constitution provides that the 

Tribe’s jurisdiction extends “over all persons and entities who entered into 

consensual relations with the Tribe or tribal members and whose activities affect the 

political integrity, economic security, or health and welfare of the Tribe or tribal 

members . . . .”177  Oertwich had consensual relations with tribal members by 

bootlegging, and his actions clearly impacted the health and welfare of the Tribe, 

thus giving the Tribal Court personal jurisdiction.  The Tribal Code specifically 

gives the Tribal Court subject matter jurisdiction to order banishment: 

6-2-G. Banishment: An Order of permanent or temporary 
banishment shall only be used to protect the Tribe and/or Tribal 
members from harm. Before banishments may be ordered, the 
person shall be given a Citation and a Notice to Appear in Tribal 
Court. A hearing shall be held that provides the person an 
opportunity to speak either in person or telephonically. The 
Togiak Tribal Court shall notify the surrounding villages when 
banishment orders are issued by the Court.178 

Second, although for taxation purposes Togiak may not be “Indian country” 

as defined in 18 U.S.C. § 1151,179 Alaska Native Villages are Indian country for 

 
177 ER 33 (Eningowuk Ex. 4 (Togiak Const., art. 2)).   
178 Traditional Council of Togiak Tribal Code, tit. I, ch. 6 § 2-G (reproduced in 
Statutory Addendum). 
179 Venetie, 522 U.S. at 532-34. 
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purposes of alcohol regulation.180  In 1872, the Federal District Court for Oregon 

held that “Indian country” as defined at 18 U.S.C. §§ 1154 and 1156 did not include 

Alaska.181  Congress disagreed and expressly extended the Indian liquor laws to 

Alaska.182  By statute, Alaska Native Villages, including the Tribe, may “exercise 

the same sort of federally-delegated authority to regulate alcohol in their immediate 

vicinities that their counterparts in the lower 48 have within their reservations, 

allotments, and dependent Indian communities.”183  Congress has never repealed the 

authority of Alaska Native Villages to regulate alcohol.184  Those laws remain in 

effect and provide the Tribal Court with jurisdiction over Oertwich in this matter.  

 
180 18 U.S.C. § 3113 (“[A]ny Indian may take and destroy any ardent spirits or wine 
found in the Indian country, except such as are kept or used for scientific, 
sacramental, medicinal, or mechanical purposes or such as may be introduced 
therein by the Department of the Army.”); 18 U.S.C. § 1161 (delegating authority 
over the application of the federal Indian liquor laws to Tribes); United States v. 
Mazurie, 419 U.S. 544, 557 (1975) (“[I]ndependent tribal authority is quite sufficient 
to protect Congress’ decision to vest in tribal councils this portion of its own 
authority to regulate” liquor in Indian country. (quotation marks omitted)); 18 U.S.C. 
§ 1151 (“Except as otherwise provided in sections 1154 and 1156 of this title 
[concerning the federal Indian liquor laws], the term ‘Indian country’, as used in this 
chapter, means . . .” (emphasis added)).  
181 United States v. Seveloff, 1 Alaska Fed. 64, 71 (D. Or. 1872). 
182 Act of Mar. 3, 1873, ch. 227, 17 Stat. 510, 530.  
183 Andy Harrington, Whatever Happened to the Seveloff Fix?, 32 Alaska L. Rev. 
31, 90 (2015). 
184 Id. at 90-91. 
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As the Supreme Court recently reminded, “[i]f  Congress wishes to break” a promise 

to a tribe, “no matter how many other promises to a tribe the federal government has 

already broken,” Congress “must say so.”185  It has not done so here. 

Third, Oertwich is correct that Togiak is not on a reservation, but incorrect 

that this deprives the Tribe of Montana jurisdiction over alcohol-related offenses, 

including bootlegging.186  The interests driving the Supreme Court’s determination 

that tribal authority extends over non-Indians who engage in consensual relations 

with the Tribe or its members, or whose conduct endangers the health and welfare 

of the Tribe and its members,187 apply with substantial force here, where the Tribal 

Court is the only authority with the practical ability to protect the community from 

depredations of bootleggers.188  Jurisdiction “presumptively lies in the tribal courts 

unless affirmatively limited by a specific treaty provision or federal statute.”189  

 
185 McGirt v. Oklahoma, 140 S. Ct. 2452, 2462 (2020). 
186 Montana v. United States, 450 U.S. 544, 565-66 (1981). 
187 Id. 
188 Cf. FMC Corp. v. Shoshone-Bannock Tribes, 942 F.3d 916, 935 (9th Cir. 2019) 
(noting that tribal jurisdiction may exist even where other government(s) share 
concurrent authority); see also id. at 932 (Montana jurisdiction exists if “under th[e] 
circumstances the non-Indian defendant should have reasonably anticipated that [its] 
interactions might ‘trigger’ tribal authority” (alterations in original)). 
189 Iowa Mut., 480 U.S. at 18. 
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There are no treaty provisions at issue, and no federal statute deprives the Tribal 

Court of jurisdiction over bootleggers. 

Finally, Oliphant v. Suquamish Indian Tribe190 has nothing to do with this 

case.  Oliphant held that tribal courts do not have jurisdiction to adjudicate crimes 

committed by non-Indians.191  But here the Tribal Court referred jurisdiction over 

Oertwich’s criminal actions to the Alaska State Troopers for prosecution and did not 

adjudicate those offenses.  The Tribal Court Orders were civil orders, not criminal 

indictments.192   

In sum, even if the Court considers the claims against the Tribal Court Judges 

as individuals, they acted well within the scope of their authority under the Tribal 

 
190 435 U.S. 191 (1978). 
191 Id. at 212.  
192 Banishment and exclusion are common tribal civil or quasi-criminal remedies 
and are aptly analogized to civil protective orders in domestic violence matters, 
protecting the tribal community as a whole—not just one individual—from harm. 
See, e.g., Native Village of Perryville v. Tague, No. 3AN-00-12245 CI, 2003 WL 
25446105 (Alaska Super. Nov. 19, 2003) (comparing a tribal banishment from the 
Native Village of Perryville to a civil “no contact order”); Hardin v. White Mountain 
Apache Tribe, 779 F.2d 476, 479 (9th Cir. 1985) (holding that a permanent exclusion 
of a non-member by the White Mountain Apache Tribes was an exercise of civil, not 
criminal, jurisdiction); see generally Patrice H. Kunesh, Banishment As Cultural 
Justice in Contemporary Tribal Legal Systems, 37 N.M. L. Rev. 85, 113-115 (2007); 
Petersen, supra note 21, at 270-71(describing banishment as “civil or ‘quasi-
criminal’” remedy but noting that the “Alaska Attorney General . . . has stated that 
banishment is a traditional form of tribal justice that is processed as a private civil 
action over which the state has no authority”). 
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Constitution, the Tribal Code, and federal law; at a minimum had “colorable” 

personal jurisdiction over Oertwich193; and are entitled to absolute judicial 

immunity. 

B. Qualified Immunity  

All individual Tribal defendants are entitled to qualified immunity, which 

“protects government officers ‘from liability for civil damages insofar as their 

conduct does not violate clearly established statutory or constitutional rights of 

which a reasonable person would have known.’”194  Qualified immunity shields the 

individual Tribal defendants from Oertwich’s damages claims that do not allege 

clearly established violations of statutory or constitutional rights.  Counts IV, V, and 

VI allege common law tort claims—not statutory or constitutional claims—and thus 

are plainly covered by this defense.195   

The remaining claims against the individual Tribal defendants, Counts II and 

III,196 are also barred by qualified immunity because Oertwich failed to allege facts 

 
193 Wilson v. Horton’s Towing, 906 F.3d 773, 779 (9th Cir. 2018), cert. denied, 139 
S. Ct. 1603 (2019). 
194 Maxwell v. Cty. of San Diego, 708 F.3d 1075, 1082 (9th Cir. 2013) (quoting 
Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)). 
195 Tohono O’odham Nation, 818 F.3d at 563 n.8. 
196 Violation of Indian Civil Rights Act and Violation of Civil Rights Act, 
respectively.  These claims are also barred on the independent basis that ICRA does 
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demonstrating that the defendants violated clearly-established constitutional or 

statutory rights.  Even where a statutory or constitutional violation is alleged, 

“individual tribal officials . . . are immune insofar as their conduct did not violate 

clearly established statutory or constitutional rights of which a reasonable person 

would have known.”197  For a right to be clearly established, “existing precedent 

must have placed the statutory or constitutional question beyond debate,” such that 

every “reasonable official would have understood that what he is doing violates that 

right.”198   

That is simply not the case here.  First, as noted above, the Tribal Court’s 

jurisdiction over bootleggers is, at a minimum, “colorable” under federal law.  Tribes 

are regularly forced to handle such situations, and indeed the State VPSO was the 

person who initially notified the Tribe of Oertwich’s suspicious tote and asked Tribal 

authorities to handle it.199  Second, Oertwich’s allegations describe no more than the 

steps needed to detain him for violating the First Tribal Court Order until the weather 

 
not provide a private right of action and Oertwich did not allege that any of the Tribal 
defendants were acting under color of state law for purposes of the Civil Rights Act.  
197 Kennerly v. United States, 721 F.2d 1252, 1259 (9th Cir. 1983). 
198 Al-Kidd, 563 U.S. at 741 (alteration and quotation marks omitted) (quoting 
Anderson v. Creighton, 483 U.S. 635, 640 (1987)). 
199 SER 42 (Tribal Ct. Record, State of Alaska Dep’t of Public Safety VPSO 
Supplementary Report). 
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cleared enough for flights out of Togiak.  Given Oertwich’s immediate return to 

Togiak in violation of the Tribal Court’s order, this conduct was objectively 

reasonable and within the Tribal defendants’ authority.   

Oertwich did not allege any violations of clearly established constitutional or 

statutory rights “beyond debate.”200  The District Court correctly noted that 

Oertwich’s briefing was “devoid of any argument that any of the conduct alleged in 

the Complaint clearly violated a statutory or constitutional right.”201  Oertwich does 

not argue otherwise,  instead challenging the Tribal Court’s authority vel non and 

Tribal law itself, not raising specific allegations against the individual officials who 

asserted that authority.  

The Supreme Court has recognized limitations on the authority of Tribes and 

Tribal courts to assert jurisdiction over non-Indians,202 but these limitations do not 

give rise to constitutional claims.  The Constitution does not, on its own, apply to 

Indian tribal governments,203 whose existence and authority predates the 

Constitution.204  So there is no constitutional violation for Oertwich to allege.  As 

 
200 Al-Kidd, 563 U.S. at 741. 
201 ER 19 (Opinion). 
202 E.g., Oliphant, 435 U.S. at 212; Montana, 450 U.S. at 566. 
203 Talton v. Mayes, 163 U.S. 376, 384 (1896).  
204 Bodi, 832 F.3d at 1021.  
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explained in United States v. Lara, “[t]o the contrary, Oliphant and Duro make clear 

that the Constitution does not dictate the metes and bounds of tribal autonomy.”205  

To be sure, Congress has sometimes adjusted the bounds of tribes’ ability to exercise 

their inherent sovereign authority.206  But it has not done so here: Oertwich cannot 

point to any federal statute restricting the Tribal defendants’ actions.  Oertwich’s 

claims against the individual Tribal defendants are therefore barred by qualified 

immunity. 

Finally, Oertwich contends that the two Tribal volunteers who allegedly 

assisted in detaining Oertwich, Paul Markoff and Bobby Cookchiak, are not entitled 

to official immunity.  This is incorrect.  First, Oertwich waived this argument by 

failing to raise it in response to the Tribal defendants’ assertion of qualified 

immunity in the District Court.207  Oertwich cannot now seek reversal of the District 

Court’s decision on grounds the District Court did not address and Oertwich did not 

 
205 541 U.S. 193, 205 (2004). 
206 Santa Clara Pueblo, 436 U.S. at 70 (Congress waived tribes’ sovereign immunity 
for habeas corpus relief under ICRA, 25 U.S.C. § 1302); Lara, 541 U.S. at 210 
(Congress may authorize tribes, “as an exercise of their inherent tribal authority, to 
prosecute nonmember Indians.”).  
207 See ER 19 (Opinion); see also Ali v. Synaptics, Inc., 796 F. App’x 464 (9th Cir. 
2020) (where plaintiff “failed to oppose defendant’s argument in its motion to 
dismiss,” plaintiff “has waived his challenge” on that issue).  
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raise.208  Second, even if the Court considers this argument, the Tribal volunteers’ 

actions were done at the specific direction of the State VPSO and Tribal law 

enforcement officers.  Under Alaska law, a civilian is required to assist a peace 

officer in carrying out his or her official duties if requested to do so, and the civilian 

cannot be held liable for acts or omissions in carrying out that assistance.209  

Although private parties may not always be covered by qualified immunity when 

acting on their own initiative,210 the Tribal volunteers were legally bound to follow 

directions of the law enforcement officers.  This statute extends qualified immunity 

to them.  

CONCLUSION 

Banishment is often the only means Alaska Native Villages have to protect 

the health and welfare of their isolated communities against the depredations of 

bootleggers like Oertwich.  Oertwich’s claims against the Tribe and other tribal 

defendants fail for the multiple reasons described above, and the District Court’s 

decision should be affirmed.  

 
208 Alaska Airlines, Inc. v. United Airlines, Inc., 948 F.2d 536, 546 n.15 (9th Cir. 
1991) (“It is well established that an appellate court will not reverse a district court 
on the basis of a theory that was not raised below.”). 
209 Alaska Stat. § 11.56.720(a), (b). 
210 Cf. Wyatt v. Cole, 504 U.S. 158, 168 (1992). 
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Federal Statutes 

18 U.S.C. § 1151 

§ 1151. Indian country defined 

Except as otherwise provided in sections 1154 and 1156 of this title, the term “Indian 
country”, as used in this chapter, means (a) all land within the limits of any Indian 
reservation under the jurisdiction of the United States Government, notwithstanding 
the issuance of any patent, and, including rights-of-way running through the 
reservation, (b) all dependent Indian communities within the borders of the United 
States whether within the original or subsequently acquired territory thereof, and 
whether within or without the limits of a state, and (c) all Indian allotments, the 
Indian titles to which have not been extinguished, including rights-of-way running 
through the same. 

18 U.S.C. § 1161 

§ 1161. Application of Indian liquor laws 

The provisions of sections 1154, 1156, 3113, 3488, and 3669, of this title, shall not 
apply within any area that is not Indian country, nor to any act or transaction within 
any area of Indian country provided such act or transaction is in conformity both 
with the laws of the State in which such act or transaction occurs and with an 
ordinance duly adopted by the tribe having jurisdiction over such area of Indian 
country, certified by the Secretary of the Interior, and published in the Federal 
Register. 

18 U.S.C. § 2265(e) 

§ 2256. Full faith and credit given to protection orders 

. . . 

(e) Tribal Court Jurisdiction.—For purposes of this section, a court of an Indian tribe 
shall have full civil jurisdiction to issue and enforce protection orders involving any 
person, including the authority to enforce any orders through civil contempt 
proceedings, to exclude violators from Indian land, and to use other appropriate 
mechanisms, in matters arising anywhere in the Indian country of the Indian tribe 
(as defined in section 1151) or otherwise within the authority of the Indian tribe. 
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18 U.S.C. § 3113 

§ 3113. Liquor violations in Indian country 

If any superintendent of Indian affairs, or commanding officer of a military post, or 
special agent of the Office of Indian Affairs for the suppression of liquor traffic 
among Indians and in the Indian country and any authorized deputies under his 
supervision has probable cause to believe that any person is about to introduce or 
has introduced any spirituous liquor, beer, wine or other intoxicating liquors named 
in sections 1154 and 1156 of this title into the Indian country in violation of law, he 
may cause the places, conveyances, and packages of such person to be searched. If 
any such intoxicating liquor is found therein, the same, together with such 
conveyances and packages of such person, shall be seized and delivered to the proper 
officer, and shall be proceeded against by libel in the proper court, and forfeited, 
one-half to the informer and one-half to the use of the United States. If such person 
be a trader, his license shall be revoked and his bond put in suit. 

Any person in the service of the United States authorized by this section to make 
searches and seizures, or any Indian may take and destroy any ardent spirits or wine 
found in the Indian country, except such as are kept or used for scientific, 
sacramental, medicinal, or mechanical purposes or such as may be introduced 
therein by the Department of the Army. 

25 U.S.C. § 1303 

§ 1303. Habeas corpus 

The privilege of the writ of habeas corpus shall be available to any person, in a court 
of the United States, to test the legality of his detention by order of an Indian tribe. 

25 U.S.C. § 1911(d) 

§ 1911. Indian tribe jurisdiction over Indian child custody proceedings 

. . . 

(d) Full faith and credit to public acts, records, and judicial proceedings of Indian 
tribes.—The United States, every State, every territory or possession of the United 
States, and every Indian tribe shall give full faith and credit to the public acts, 
records, and judicial proceedings of any Indian tribe applicable to Indian child 
custody proceedings to the same extent that such entities give full faith and credit to 
the public acts, records, and judicial proceedings of any other entity. 
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25 U.S.C. § 1302 

§ 1302. Constitutional rights 

(a) In general. No Indian tribe in exercising powers of self-government shall— 

(1) make or enforce any law prohibiting the free exercise of religion, or 
abridging the freedom of speech, or of the press, or the right of the people 
peaceably to assemble and to petition for a redress of grievances; 

(2) violate the right of the people to be secure in their persons, houses, papers, 
and effects against unreasonable search and seizures, nor issue warrants, but 
upon probable cause, supported by oath or affirmation, and particularly 
describing the place to be searched and the person or thing to be seized; 

(3) subject any person for the same offense to be twice put in jeopardy; 

(4) compel any person in any criminal case to be a witness against himself; 

(5) take any private property for a public use without just compensation;(6) 
deny to any person in a criminal proceeding the right to a speedy and public 
trial, to be informed of the nature and cause of the accusation, to be confronted 
with the witnesses against him, to have compulsory process for obtaining 
witnesses in his favor, and at his own expense to have the assistance of counsel 
for his defense (except as provided in subsection (b)); 

(7) 

(A) require excessive bail, impose excessive fines, or inflict cruel and 
unusual punishments; 

(B) except as provided in subparagraph (C), impose for conviction of 
any 1 offense any penalty or punishment greater than imprisonment for 
a term of 1 year or a fine of $5,000, or both; 

(C) subject to subsection (b), impose for conviction of any 1 offense 
any penalty or punishment greater than imprisonment for a term of 3 
years or a fine of $15,000, or both; or 

(D) impose on a person in a criminal proceeding a total penalty or 
punishment greater than imprisonment for a term of 9 years; 

(8) deny to any person within its jurisdiction the equal protection of its laws 
or deprive any person of liberty or property without due process of law; 

(9) pass any bill of attainder or ex post facto law; or 

(10) deny to any person accused of an offense punishable by imprisonment 
the right, upon request, to a trial by jury of not less than six persons. 



 

A4 

(b) Offenses subject to greater than 1-year imprisonment or a fine greater than 
$5,000. A tribal court may subject a defendant to a term of imprisonment greater 
than 1 year but not to exceed 3 years for any 1 offense, or a fine greater than $5,000 
but not to exceed $15,000, or both, if the defendant is a person accused of a criminal 
offense who— 

(1) has been previously convicted of the same or a comparable offense by any 
jurisdiction in the United States; or 

(2) is being prosecuted for an offense comparable to an offense that would be 
punishable by more than 1 year of imprisonment if prosecuted by the United 
States or any of the States. 

(c) Rights of defendants. In a criminal proceeding in which an Indian tribe, in 
exercising powers of self-government, imposes a total term of imprisonment of more 
than 1 year on a defendant, the Indian tribe shall— 

(1) provide to the defendant the right to effective assistance of counsel at least 
equal to that guaranteed by the United States Constitution; and 

(2) at the expense of the tribal government, provide an indigent defendant the 
assistance of a defense attorney licensed to practice law by any jurisdiction in 
the United States that applies appropriate professional licensing standards and 
effectively ensures the competence and professional responsibility of its 
licensed attorneys; 

(3) require that the judge presiding over the criminal proceeding— 

(A) has sufficient legal training to preside over criminal proceedings; 
and 

(B) is licensed to practice law by any jurisdiction in the United States; 

(4) prior to charging the defendant, make publicly available the criminal laws 
(including regulations and interpretative documents), rules of evidence, and 
rules of criminal procedure (including rules governing the recusal of judges 
in appropriate circumstances) of the tribal government; and 

(5) maintain a record of the criminal proceeding, including an audio or other 
recording of the trial proceeding. 

(d) Sentences. In the case of a defendant sentenced in accordance with 
subsections (b) and (c), a tribal court may require the defendant— 

(1) to serve the sentence— 
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(A) in a tribal correctional center that has been approved by the Bureau 
of Indian Affairs for long-term incarceration, in accordance with 
guidelines to be developed by the Bureau of Indian Affairs (in 
consultation with Indian tribes) not later than 180 days after July 29, 
2010; 

(B) in the nearest appropriate Federal facility, at the expense of the 
United States pursuant to the Bureau of Prisons tribal prisoner pilot 
program described in section 304(c) [1] of the Tribal Law and Order 
Act of 2010; 

(C) in a State or local government-approved detention or correctional 
center pursuant to an agreement between the Indian tribe and the State 
or local government; or 

(D) in an alternative rehabilitation center of an Indian tribe; or 

(2) to serve another alternative form of punishment, as determined by the 
tribal court judge pursuant to tribal law. 

(e) Definition of offense. In this section, the term “offense” means a violation of a 
criminal law. 

(f) Effect of section. Nothing in this section affects the obligation of the United 
States, or any State government that has been delegated authority by the United 
States, to investigate and prosecute any criminal violation in Indian country. 

25 U.S.C. § 5321 note 

Claims Resulting From Performance of Contract, Grant Agreement, or Cooperative 
Agreement; Civil Action Against Tribe, Tribal Organization, Etc., Deemed Action 
Against United States; Reimbursement of Treasury for Payment of Claims. 

Pub. L. 101–512, title III, §314, Nov. 5, 1990, 104 Stat. 1959, as amended by Pub. 
L. 103–138, title III, §308, Nov. 11, 1993, 107 Stat. 1416, provided that: “With 
respect to claims resulting from the performance of functions . . . under a contract, 
grant agreement, or any other agreement or compact authorized by the Indian Self-
Determination and Education Assistance Act of 1975, as amended (88 Stat. 2203; 
. . . [now 25 U.S.C. 5301 et seq.]) [Pub. L. 93–638, . . .] . . . , an Indian tribe, tribal 
organization or Indian contractor is deemed hereafter to be part of the Bureau of 
Indian Affairs in the Department of the Interior or the Indian Health Service in the 
Department of Health and Human Services while carrying out any such contract or 
agreement and its employees are deemed employees of the Bureau or Service while 
acting within the scope of their employment in carrying out the contract or 
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agreement: Provided, That after September 30, 1990, any civil action or proceeding 
involving such claims brought hereafter against any tribe, tribal organization, Indian 
contractor or tribal employee covered by this provision shall be deemed to be an 
action against the United States and will be defended by the Attorney General and 
be afforded the full protection and coverage of the Federal Tort Claims Act . . . : 
Provided further, That beginning with the fiscal year ending September 30, 1991, 
and thereafter, the appropriate Secretary shall request through annual appropriations 
funds sufficient to reimburse the Treasury for any claims paid in the prior fiscal year 
pursuant to the foregoing provisions: Provided further, That nothing in this section 
shall in any way affect the provisions of section 102(d) of the Indian Self-
Determination and Education Assistance Act of 1975, as amended (88 Stat. 2203; . 
. . [now 25 U.S.C. 5301 et seq.]) [25 U.S.C. 5321(d)].” 

28 U.S.C. § 2401(b) 

§ 2401. Time for commencing action against United States 

. . . 

(b) A tort claim against the United States shall be forever barred unless it is presented 
in writing to the appropriate Federal agency within two years after such claim 
accrues or unless action is begun within six months after the date of mailing, by 
certified or registered mail, of notice of final denial of the claim by the agency to 
which it was presented. 

28 U.S.C. § 2675(a) 

§ 2675. Disposition by federal agency as prerequisite; evidence 

(a) An action shall not be instituted upon a claim against the United States for money 
damages for injury or loss of property or personal injury or death caused by the 
negligent or wrongful act or omission of any employee of the Government while 
acting within the scope of his office or employment, unless the claimant shall have 
first presented the claim to the appropriate Federal agency and his claim shall have 
been finally denied by the agency in writing and sent by certified or registered mail. 
The failure of an agency to make final disposition of a claim within six months after 
it is filed shall, at the option of the claimant any time thereafter, be deemed a final 
denial of the claim for purposes of this section. The provisions of this subsection 
shall not apply to such claims as may be asserted under the Federal Rules of Civil 
Procedure by third party complaint, cross-claim, or counterclaim. . . . 
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28 U.S.C. § 2680(h) 

§ 2680. Exceptions 

The provisions of this chapter and section 1346(b) of this title shall not apply to— 

. . . 

(h) Any claim arising out of assault, battery, false imprisonment, false arrest, 
malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or 
interference with contract rights: Provided, That, with regard to acts or omissions of 
investigative or law enforcement officers of the United States Government, the 
provisions of this chapter and section 1346(b) of this title shall apply to any claim 
arising, on or after the date of the enactment of this proviso, out of assault, battery, 
false imprisonment, false arrest, abuse of process, or malicious prosecution. For the 
purpose of this subsection, “investigative or law enforcement officer” means any 
officer of the United States who is empowered by law to execute searches, to seize 
evidence, or to make arrests for violations of Federal law. 

42 U.S.C. § 1983 

§ 1983. Civil action for deprivation of rights 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the District of Columbia, subjects, or causes to be 
subjected, any citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress, except that in any action brought 
against a judicial officer for an act or omission taken in such officer’s judicial 
capacity, injunctive relief shall not be granted unless a declaratory decree was 
violated or declaratory relief was unavailable. For the purposes of this section, any 
Act of Congress applicable exclusively to the District of Columbia shall be 
considered to be a statute of the District of Columbia. 

Pub. L. No. 101-121, § 315 (1989) (uncodified) 

. . . 

Provided further, That upon the effective date of this legislation, any civil action or 
proceeding involving such claims brought hereafter against any tribe, tribal 
organization, Indian contractor or tribal employee covered by this provision shall be 
deemed to be an action against the United States and will be defended by the 
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Attorney General and be afforded the full protection and coverage of the Federal 
Tort Claims Act: Provided further, That beginning with the fiscal year ending 
September 30, 1991, and thereafter, the appropriate Secretary shall request through 
annual appropriations funds sufficient to reimburse the Treasury for any claims paid 
in the prior fiscal year pursuant to the foregoing provisions: Provided further, That 
nothing in this section shall in any way affect the provisions of section 102(d) of the 
Indian Self–Determination and Education Assistance Act of 1975, as amended (88 
Stat. 2203; 25 U.S.C. [5301] et seq.). 

Act of Mar. 3, 1873, ch. 227, 17 Stat. 510, 530 

. . . 

That section one of an act entitled “An act to extend the laws of the United States 
relating to customs, commerce, and navigation over the territory ceded to the United 
States by Russia, to establish a collection-district therein, and for other purposes,” 
approved July twenty-seventh, eighteen hundred and sixty-eight, be so amended as 
to read as follows: “That the laws of the United States relating to customs, 
commerce, and navigation, and sections twenty and twenty-one of “An act to 
regulate trade and intercourse with Indian tribes and to preserve peace on the 
frontiers,” approved June thirtieth, eighteen hundred and thirty-four, be, and the 
same are hereby, extended to and over all the mainland, islands, and waters of the 
territory ceded to the United States by the Emperor of Russia, by treaty concluded 
at Washington on the thirtieth day of March, anno Domini eighteen hundred and 
sixty-seven, so far as the same may be applicable thereto. 
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Alaska Statutes 

Alaska Stat. § 04.11.491(b)(4) 

§ 04.11.491. Local options 

. . . 

(b) If a majority of the persons voting on the question vote to approve the option, an 
established village shall exercise a local option to prohibit-- 

(4) the sale, importation, and possession of alcoholic beverages. 

. . . 

Alaska Stat. § 04.16.200(b) 

§ 04.16.200. Penalties for violations of AS 04.11.010 and 04.11.499 

. . .  

(b) A person who violates AS 04.11.010 in an area that has adopted a local option 
under AS 04.11.491 is, upon conviction, guilty of a class C felony. 

. . . 

Alaska Stat. § 04.11.499(a) 

§ 04.11.499. Prohibition of importation or purchase after election 

(a) If a majority of the voters vote to prohibit the importation of alcoholic beverages 
under AS 04.11.491(a)(4) or (5) or (b)(3) or (4), a person, beginning on the first day 
of the month following certification of the results of the election, may not knowingly 
send, transport, or bring an alcoholic beverage into the municipality or established 
village, unless the alcoholic beverage is sacramental wine to be used for bona fide 
religious purposes based on tenets or teachings of a church or religious body, is 
limited in quantity to the amount necessary for religious purposes, and is dispensed 
only for religious purposes by a person authorized by the church or religious body 
to dispense the sacramental wine. 

. . . 
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Alaska Stat. § 09.10.070 

§ 09.10.070. Actions for torts, for injury to personal property, for certain statutory 
liabilities, and against peace officers and coroners to be brought in two years 

(a) Except as otherwise provided by law, a person may not bring an action (1) for 
libel, slander, assault, battery, seduction, or false imprisonment,(2) for personal 
injury or death, or injury to the rights of another not arising on contract and not 
specifically provided otherwise; (3) for taking, detaining, or injuring personal 
property, including an action for its specific recovery; (4) upon a statute for a 
forfeiture or penalty to the state; or (5) upon a liability created by statute, other than 
a penalty or forfeiture; unless the action is commenced within two years of the 
accrual of the cause of action. 

(b) A person may not bring an action against a peace officer or coroner upon a 
liability incurred by the doing of an act in an official capacity or by the omission of 
an official duty, including the nonpayment of money collected upon an execution, 
unless brought within two years. This subsection does not apply to an action for an 
escape. 

Alaska Stat. § 11.46.130(a) 

§ 11.46.130. Theft in the second degree 

(a) A person commits the crime of theft in the second degree if the person commits 
theft as defined in AS 11.46.100 and 

(1) the value of the property or services is $750 or more but less than $25,000; 

(2) the property is a firearm or explosive; 

(3) the property is taken from the person of another; 

(4) the property is taken from a vessel and is vessel safety or survival 
equipment; 

(5) the property is taken from an aircraft and the property is aircraft safety or 
survival equipment; 

(6) the value of the property is $250 or more but less than $750 and, within 
the preceding five years, the person has been convicted and sentenced on two 
or more separate occasions in this or another jurisdiction of 

(A) an offense under AS 11.46.120, or an offense under another law or 
ordinance with similar elements; 
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(B) a crime set out in this subsection or an offense under another law or 
ordinance with similar elements; 

(C) an offense under AS 11.46.140(a)(1), or an offense under another 
law or ordinance with similar elements; or 

(D) an offense under AS 11.46.220(c)(1) or (c)(2)(A), or an offense 
under another law or ordinance with similar elements; or 

(7) the property is an access device or identification document. 

. . . 

Alaska Stat. § 11.46.190(a) 

§ 11.46.190. Theft by receiving 

(a) A person commits theft by receiving if the person buys, receives, retains, 
conceals, or disposes of stolen property with reckless disregard that the property was 
stolen. 

. . . 

Alaska Stat. § 11.46.320(a)(1) 

§ 11.46.320. Criminal trespass in the first degree 

(a) A person commits the crime of criminal trespass in the first degree if the person 
enters or remains unlawfully 

(1) on land with intent to commit a crime on the land . . . 

. . .  

Alaska Stat. § 11.56.720 

§ 11.56.720. Refusing to assist a peace officer or judicial officer 

(a) A person commits the offense of refusing to assist a peace officer or judicial 
officer if, upon a request, command, or order by someone the person knows to be a 
peace officer or judicial officer, that person unreasonably fails to make a good faith 
effort to physically assist the officer in the exercise of official duties. 

(b) A person who, without expecting compensation, assists a person in accordance 
with this section is not liable for civil damages as a result of an act or omission in 
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rendering that assistance. This subsection does not preclude liability for civil 
damages as a result of reckless, wilful, wanton, or intentional misconduct. 

(c) Refusing to assist a peace officer or judicial officer is a violation. 

Alaska Stat. § 11.61.200(a)(3) 

§ 11.61.200. Misconduct involving weapons in the third degree 

(a) A person commits the crime of misconduct involving weapons in the third degree 
if the person 

. . . 

(3) manufactures, possesses, transports, sells, or transfers a prohibited 
weapon; 

. . . 
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5-6-B. Sitting Judges. The remaining judge(s) shall serve as sitting judge(s) for each specific case. 

Section 7. Conflict of Interest 

5-7-A. A conflict of interest generally means that a judge is too close to a situation to be objective and 
fair in making a decision. 
5-7-B. Judges of the Togiak Tribal Court shall remove themselves from hearing a case involving his or 
her spouse or significant other, persons living in the same home, children, siblings, parents, in-laws, 
grandparents, grandchildren, any cases in which they have a strong personal relationship, significant, 
direct, personal financial or other interest that would prevent them from being fair. 
5-7-C. The legal term for judges withdrawing from a case because of conflict of interest or prejudice is 
recusal. If a judge has a conflict of interest in a case, he or she should recuse him/herself from hearing 
that case. 
5-7-D. If a judge has a conflict of interest but refuses to withdraw from the case, the other judges 
should require him or her to withdraw. If a judge insists on hearing cases where he or she has 
conflicts, the Tribal Council should find a way to remove the judge. 

Section 8. Judicial Decisions and Advisors 

The judges of the Togiak Tribal Court shall reach decisions through consensus. The judging panel may 
confer with the other judges or other appropriate consultants to reach their decision. 

Section 9. Tribal Court Clerk 

The Traditional Council of Togiak, through the Tribal Administrator, shall appoint and fund the position 
of the Tribal Court Clerk. 

CHAPTER 6 Tribal Court Procedures 

Section 1. Purpose 
Section 2. Sentences & Options for Orders 
Section 3. Bringing Cases to Tribal Court 
Section 4. Hearing Procedures 
Section 5. Testimony & Evidence 
Section 6. Orders, Request to Change Orders, & Proof of Compliance 
Section 7. Failure to Comply – Contempt of Court 
Section 8. Tribal Court Finances 

Section 1. Purpose 

The purpose of this Tribal Court Procedures Ordinance is to provide a fair and equitable process for the 
operation of the Togiak Tribal Court. 

Section 2. Sentences and Options for Orders 

The Court may issue individualized Orders concerning child custody arrangements and other Domestic 
Relations issues. Unless the Togiak Tribal Court sets a specific penalty for a particular offense, the 
Togiak Tribal Court Judges, either by themselves or through a sentencing circle format, shall 
determine the specific Orders for a particular case from the following options: 

6-2-A. Fines: The fines that the Court may order for violation of a Tribal ordinance shall not exceed 
$5,000 or equivalent work sentence. The Court shall order equal fines for equal violations. Fines shall 
increase for successive violations of the same ordinance by the same person. The Court may garnish 
wages, permanent fund or dividend checks, general assistance, or confiscate property in the case of 
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unpaid fines. 

6-2-B. Community Work: The work sentences shall benefit the elders, Tribal members- individually or 
as a whole, the victim of an offense, or the youth. Tribal Court Judges shall not order work sentences 
that only benefit themselves personally or other Tribal government officials. Work sentences shall not 
displace persons employed in the community or employment opportunities. Work sentences shall be 
completed within 30 days unless otherwise directed by the Court. 

Persons have the option of work sentences instead of paying a fine only if the Court specifically 
permits it. Community work shall contribute $10.00 per hour towards fines ordered by the Togiak 
Tribal Court. 

6-2-C. Traditional Activities: The Togiak Tribal Court may order a person found in violation of an 
ordinance to participate in seasonally appropriate traditional activities such as fish camps, trapping, 
hunting, spirit camps, and other tribally sponsored or approved traditional activities. 

6-2-D. Drug and Alcohol Treatment and Other Counseling: The Tribal Court has the authority to order 
an assessment for drug and alcohol treatment and a requirement that the recommendations of the 
assessment be met, and other personal counseling as a sentence or as part of a sentence. The Tribal 
Court shall consider the cost to the person and possible waiting periods for getting in to treatment in 
ordering such treatment. 

6-2-E. Restitution: The Tribal Court has the authority to order the defendant to pay restitution to his or 
her victims. Such payment shall go through the Togiak Tribal Court Clerk. 

6-2-F. Confiscating Personal Property: The Tribal Court may seize a person’s personal property if that 
person is found in contempt of court by the Togiak Tribal Court, for not doing what the Togiak Court 
has ordered. The property shall remain confiscated and under the care of the satisfaction of the Togiak 
Tribal Court. If the person does not comply with the Court Order within a reasonable length of time, 
the Togiak Tribal Court may sell the confiscated property after providing notice of the proposed sale to 
the person. 

6-2-G. Banishment: An Order of permanent or temporary banishment shall only be used to protect the 
Tribe and/or Tribal members from harm. Before banishments may be ordered, the person shall be 
given a Citation and a Notice to Appear in Tribal Court. A hearing shall be held that provides the 
person an opportunity to speak either in person or telephonically. The Togiak Tribal Court shall notify 
the surrounding villages when banishment orders are issued by the Court. 

Section 3. Bringing Cases to Tribal Court 

All cases brought before the Togiak Tribal Court shall begin in one of two ways: by filing a Complaint 
or a Petition to Use the Tribal Court. 

6-3-A. Complaints – Violations of Ordinances: A case involving a violation of Togiak Tribal Ordinances 
is started by filing a written Complaint with the Tribal Court Clerk. Upon acceptance of the Complaint, 
a copy of the Complaint shall be given or mailed by the Court Clerk to the person who is being charged 
with the violation. If the Complaint is personally delivered, a proof of service shall be filed with the 
Tribal Court. If the Complaint is mailed, it shall be done by certified, return receipt mail and a proof of 
service filed in the case record. The person who is being held responsible for the violation of the 
ordinance shall be called the Defendant. The complainant shall be referred to as the Plaintiff. 

6-3-B. Petition to Use the Tribal Court – Other Matters: All cases other than those involving a violation 
of tribal ordinances shall be started by filing a Petition to use the Tribal Court by persons who wish to 
use the Tribal Court for some specific reason. The person filing the Petition shall be called the 
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Petitioner. The Petitioner shall briefly state the reason why he or she wants to use the Tribal Court. 
The Tribal Court may charge fees to use the Tribal Court in these cases. Fees shall be charged equally 
for similar types of cases. If the Petitioner wants the Tribal Court to resolve a dispute or problem 
involving some other entity or person, that entity or person shall be called the Respondent. A copy of 
the Petition shall be given to each Respondent by the Tribal Court Clerk or by some other person 
designated by the Tribal Court. A proof of service shall be filed with the Court. 

6-3-C. Proof of Service: Written proof that a Defendant or Respondent was given a Complaint or 
Petition, and a Notice to Appear in Tribal Court is called Proof of Service. Proof that a Defendant or 
Respondent was given a Complaint or Petition, and a Notice to Appear in Tribal Court shall be made by 
filing a Statement of Mailing with a return receipt attached, or by Statement of Personal Service. Costs 
involved in serving these papers shall be paid by a Petitioner in cases beginning with a Petition to use 
Tribal Court, and by the Complainant in cases beginning with a complaint. 

Section 4. Hearing Procedures 

6-4-A. Notice of Hearings: The Court Clerk, or other person designated by the Tribal Court, shall 
personally serve or mail Notice to all parties before each hearing. A Proof of Service shall be filed with 
the Court Clerk. The Notice shall be delivered at least 10 days or mailed at least 14 days before a 
hearing except as otherwise provided for in this Code. Each party shall be responsible for serving their 
own witnesses with a Notice of hearing(s). 

6-4-B. Code of Honor: All persons testifying in the Togiak Tribal Court are expected to tell the truth. If 
the Tribal Court has proof that a person violated this trust, the Court may hold the person in Contempt 
of Court. 

6-4-C. Hearings when a case involves a Complaint: In cases where a Complaint has been filed against 
a Defendant charging that he or she violated a tribal ordinance, a hearing shall be held within 60 days 
after Notice has been given to the Defendant, unless the Court determines there is good cause to hold 
the hearing at a later date. At this hearing, the Presiding Judge shall open the hearing and shall read 
the allegations to the Defendant in Court on the record, and shall make sure the Defendant 
understands the pleas. If an interpreter is needed to understand the proceedings, it shall be the 
responsibility of the Complainant to pay for any associated interpreter fees. The Defendant shall state 
his/her plea for the record. If the Defendant pleads guilty or no contest, the Tribal Court may either 
sentence the person or set a date for sentencing. If the Defendant pleads not guilty, the hearing shall 
be held at this time unless the Tribal Court finds good cause to delay the proceedings. At the hearing, 
the Plaintiff shall make a statement to the Court, and shall present any other evidence or witnesses to 
the Court. The Defendant may make a statement to the Tribal Court and may present other witnesses 
and evidence to the Court. Each party shall be entitled to question the other party’s witnesses. 

6-4-D. Hearings in cases involving a Petition to Use the Tribal Court: A hearing shall be set by the 
Tribal Court when a Petitioner requests the Tribal Court to settle a dispute or to perform an undisputed 
activity such as a marriage or uncontested adoption, through filing a Petition to Use the Tribal Court. 
The hearing shall be held no more than 60 days after the Respondent was served with the petition, 
unless the Tribal Court determines there is good cause to hold the hearing at a later date. At the 
hearing, the Petitioner shall make a statement to the Court saying what he/she wants the Court to do. 
The Petitioner may present witnesses on his/her behalf and may present other evidence to the Court. 
The Respondent may make a statement to the Court saying what he/she wants the Court to do. The 
Respondent may present witnesses on his/her behalf and may present other evidence to the Court. 
Each party shall be permitted to question the other party’s witnesses and shall be responsible for the 
expenses of their own witnesses. Tribal Judges may question all witnesses throughout the proceedings. 

6-4-E. Hearings involving emergency matters: Emergencies involve matters where harm or damage to 
a person or property could occur if the Tribal Court had to wait. In cases of emergencies, the Court 
may hold a hearing as soon as proof of imminent harm is provided to the Court. Orders issued during 
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emergency hearings shall be written and of limited duration and stand only until a regular hearing is 
held. 

6-4-F. Changing the time of a hearing: If the Tribal Court changes the time of a hearing for any 
reason, the involved parties shall be given reasonable notice of the change. 

6-4-G. Failure to appear for a hearing: If a Defendant or Respondent has been served with a 
Complaint or Petition and has been notified about the hearing, but fails to show up at the hearing 
without a compelling reason, the Togiak Tribal Court may proceed to hold the hearing and make a 
decision in the absence of the person, or the Court may set another hearing date.  If a Petitioner fails 
to show up at the hearing without a compelling reason, the Togiak Tribal Court may dismiss the case, 
proceed with the hearing, or set another hearing date.   

6-4-H. Recesses: The Tribal Court may recess and reconvene during the hearing at the Judge’s 
discretion. 

6-4-I. Records of hearings: The Tribal Court shall keep a record of all cases consisting of a tape 
recording of all hearings, a copy of all documents filed with the Court, and all Orders entered by the 
Court. 

6-4-J. Decision-Making: After both sides have presented their cases, the Judges may ask everyone to 
leave while the Court considers the case and reviews any evidence presented. If the Defendant pleads 
guilty, no contest, or is found guilty of a violation, the Court may either sentence the person 
immediately or set another hearing for a later date to sentence the person. The decision shall be by 
consensus. The Court shall issue a written Order of its decision. 

6-4-K. Sentencing circles: Instead of the Judges issuing a sentence, the Tribal Court may choose to 
design a Sentencing Circle, and send a case to the Circle. The Presiding Officer shall be the 
peacekeeper of the Circle. If the Circle fails to come up with a consensus plan for a case that has been 
referred to it, the case shall be sent back to the Tribal Court to render a decision. 

6-4-L. Confidentiality: All cases and hearings shall be confidential. Hearings involving adults may be 
open to the Tribal membership if the parties consent and the Court agrees. Unless a case is appealed 
to the Togiak Tribal Appellate Court, only the Tribal Court Judges, parties to the case and the Court 
Clerk shall have access to the Court records without further Order of the Court. The Togiak Tribal 
Appellate Court shall have access to all records involving cases that are appealed and which they are 
considering. 

Section 5. Testimony and Evidence 

6-5-A. Testimony: Witnesses may testify in person, or, with the Court’s permission, by telephone. The 
Togiak Tribal Court will summon witnesses at the request of a participating party to testify at hearings 
by issuing a Summons to Testify. Any travel or telephone costs associated with the testimony of said 
witnesses shall be paid by the requesting party. 

6-5-B. Evidence by Subpoena: The Togiak Tribal Court may Order evidence to be brought before the 
Court by issuing a Subpoena. 

6-5-C. Affidavits: The Togiak Tribal Court may accept sworn, notarized Affidavits as evidence in cases 
if the witness(es) are not available to testify. 

Section 6. Orders, Request to Change Orders, & Proof of Compliance 

6-6-A. Written Orders: All official judgments and determinations made by the Togiak Tribal Court 
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concerning cases shall be written on Order forms unless otherwise specified by ordinance. All Orders 
shall be filed in the case records. The Court Clerk or other designated person shall personally give or 
mail a copy of the Order to all parties in a case and file a proof of service. 

6-6-B. Time frame for complying with Orders: For cases involving a Complaint, all sentences shall be 
accomplished within 60 days after the Defendant has been notified of the Order unless the Court 
provides for otherwise. For cases involving a Petition to use the Tribal Court, the Order shall specify 
the time frame in which actions shall occur. 

6-6-C. Default orders: If a party fails to appear at a hearing after being properly notified of the 
hearing, the Tribal Court may decide the case and issue an Order in his/her absence, after reviewing 
the Complaint or Petition and hearing from witnesses and/or examining other evidence in the case. 

6-6-D. Request to Change an Order: After an Order has been given; the person(s) receiving the Order 
may request a change in the Order by filing a Request to Change an Order form with the Court. The 
request shall state the reason the person believes a change should be made. The requesting person 
shall present new evidence to the Court to support the request. The Court may deny the request, or 
set a hearing date.   

6-6-E. Proof of Compliance with the Order: Records of proof of compliance with Orders of the Tribal 
Court shall be kept by the Tribal Court Clerk, or the Court’s designee, in the Court files. If a party is 
ordered to do something, proof that the action has been taken shall be supplied to the Court Clerk and 
certified by the Clerk within 14 days of completion of the act unless otherwise specified by the Court 
Order. Payment of a fine to the Tribal Court Clerk and a recording of the payment shall be proof in 
itself of payment. Restitution ordered to another party shall be made through the Clerk of the Tribal 
Court and proof that the restitution has been completed shall be certified by the Clerk within 14 days 
of completion of restitution. The Court Clerk shall report any failures to comply with a Tribal Court 
Order to the Court. Failure to comply with an Order of the Court shall be considered contempt of court 
as described in Section 7 of this Chapter. 

Section 7. Failure to Comply with an Order – Contempt of Court 

Persons who fail to fully comply with an Order of the Togiak Tribal Court, or who fail to pay a fine or 
otherwise carry out or comply with a sentence imposed on them by the Tribal Court shall be guilty of 
contempt of court. Penalty for contempt of court shall be left up to the discretion of the Tribal Judges 
serving on the panel. 

Section 8. Tribal Court Finances 

6-8-A. Bank Account: The Traditional Council of Togiak shall establish a separate bank account for the 
Togiak Tribal Court. 

 

6-8-B. Court Costs: The Togiak Tribal Court may charge fees to use the Tribal Court. Such fees shall 
be equal for equal types of cases, and shall be made known to the Petitioner before disputes and other 
matters are heard. 

6-8-C. Payment of Fines or Fees: Fines or fees shall be paid in cash, or by check or money order. 
Checks or money orders shall be made out to the Togiak Tribal Court. Payments of fines and/or fees 
shall be deposited into the Togiak Tribal Court bank account and used solely for the Court’s operations. 

CHAPTER 7  Togiak Tribal Court of Appeals 
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Section 1. Purpose 
Section 2. Structure 
Section 3. Clerk of the Togiak Tribal Court of Appeals 
Section 4. Beginning an Appeal 
Section 5. Appeal 
Section 6. Appellate Court Procedure 

Section 1. Purpose 

The Togiak Tribal Court of Appeals is hereby established to assure a fair judicial process within the 
Togiak Tribal Government system. The purpose of the Togiak Tribal Court of Appeals is to not re-hear 
cases, but to review cases that are appealed for possible inconsistent application of tribal law and/or 
violations of fundamental fairness. The Togiak Tribal Court of Appeals shall only take a case after 
reviewing records on the case from the Togiak Tribal Court, reviewing the “Appeal”, and making a 
preliminary determination that there is sufficient evidence that there may have been an inconsistent 
application of tribal law or a violation of fundamental fairness. 

Section 2. Structure 

7-2-A. All seven members of the Traditional Council of Togiak shall serve as the Togiak Tribal Court of 
Appeals. If a Tribal Council member is a Party, or has a conflict of interest as described in Title I, 
Chapter 5, Section 7, they shall disclose the conflict of interest prior to reviewing the matter. Upon 
determination of a conflict of interest, the Council member(s) must remove themselves from 
discussing the matter entirely. The remaining Council members shall serve as the Togiak Tribal Court 
of Appeals. 
 

7-2-B. The Council President shall serve as the Presiding Officer of the Togiak Tribal Court of Appeals. 
The Vice President shall serve as the alternate Presiding Officer. In the event that both Council 
President and Vice President have a conflict of interest, the remaining Council members shall decide 
among themselves who shall serve as the Presiding Officer. 
 

7-2-C. The role of the Presiding Officer in the Court of Appeals shall be to ensure an orderly process 
throughout the duration of the Appeals case. 

Section 3. Clerk of Togiak Tribal Court of Appeals 

The Clerk of the Togiak Tribal Court of Appeals shall be the same person as the Togiak Tribal Court 
Clerk, or the Tribal Council’s appointed designee. 

 

Section 4. Beginning an Appeal 

Filing an Appeal: Persons who wish to appeal a case may file an Appeal with the Clerk of the Togiak 
Tribal Court within 30 days after receiving an official Order from the Tribal Court. Appeals filed after 30 
days from the receipt of an Order shall not be considered under any circumstances. A person who is 
appealing a case shall be called the Appellant. The opposing party shall be notified and given the right 
to respond to the request for appeal within 15 days of receipt of the Appeal. 

Section 5. Appeal 

The Appeal shall state the name and address of the person who is appealing the case, the name of the 

A20



case, and the Tribal Court case number. A copy of the written Order the Appellant is appealing shall be 
attached to the Appeal. The Appeal shall contain a statement of why the Appellant believes that the 
case deserves a hearing of the Togiak Tribal Court of Appeals. 

Section 6. Appellant Court Procedures 

7-6-A. Beginning a Case: The Court Clerk shall notify the Traditional Council of Togiak that an Appeal 
has been filed. The Court Clerk shall make copies of the Tribal Court records of the case and the 
Appeal for the Court of Appeals. The Court of Appeals shall review these materials during the next 
regularly scheduled monthly meeting to determine if there is sufficient evidence that tribal law may 
have been inconsistently applied and/or there may have been a violation of fundamental fairness. If 
the Court of Appeals decides that there is not sufficient evidence, the decision of the Togiak Tribal 
Court will be upheld, and no Appeals hearing will be scheduled. 
 

7-6-B. Setting a Hearing Date: Once the Court of Appeals has completed a review of the case records 
and decided that it will hear a case, the Appeals Court shall set a hearing date and shall give all parties 
to the case a Notice of Hearing. The Notice shall be personally delivered at least 10 days or mailed at 
least 14 days prior to a hearing, and proof of service filed in the case records. At the hearing, all 
parties may discuss the issues written in the Appeal concerning whether or not the Tribal Court made a 
mistake in applying tribal law, or a mistake concerning fundamental fairness. The parties may not 
present new evidence during the Appeal, but must outline why the case deserves to be overturned. 
 

7-6-C. Decisions of the Appellate Court: After the Court of Appeals hears a case, the Presiding Officer 
or Court Clerk shall fill out the “Decision of Appeal” that shall be filed with the Appeals Court and with 
the Tribal Court. The Court Clerk shall see that all parties in a case receive a copy of the “Decision of 
Appeal”, and file a proof service in the case records. 
 

7-6-D. Actions of the Appellate Court: Upon concluding a hearing or hearings of a case, the Appellate 
Court shall take only one of the following actions; 
 

1. Uphold the procedures and decision of the Togiak Tribal Court. 
2. Order the Tribal Court to re-hear the case in a way that is consistent with specific instructions                       

written in the “Decision of Appeal”. 
3. Dismiss the case in the most serious of circumstances. 

 

 

 

CHAPTER 8  Cooperative Agreements 

Section 1. Intertribal, State, Federal & Private Party Agreements 

Upon approval from the Traditional Council of Togiak, the Togiak Tribal Court shall have the power, not 
inconsistent with the Togiak Tribal Constitution or existing ordinances, to enter into cooperative 
agreements for the benefit of Togiak Tribal members with other Tribes, the State of Alaska or other 
states, the U.S. Federal Government, non-profit agencies, or with private parties or individuals. 
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