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OPINION FOLLOWING ORAL ARGUMENT 
 

INTRODUCTION 

 

 There was a time when family and belonging with Anishinaabe 
communities was rooted in “deep familial bonds created by the doodem 
tradition. . . .” Heidi Bohaker, Doodem and Council Fire: Anishinaabe 
Governance through Alliance 57 (2020). Modern American Indian tribes, 
almost always under the coercive influence of colonizing nations, 
discarded those deep relationships in favor of bright-line rules rooted in 
ancestry and blood quantum. “In contrast, Western Europeans define 
immediate kin through the metaphor of shared blood – the more blood on 
is presumed the share, the closer the relationship.” Id. 

Grand Traverse Band is sadly no exception. Years ago, in In re 
Menefee, No. 97-12-092-CV, 2004 WL 5714978, at *5, 6 (Grand Traverse 
Band Tribal Court 2004), the tribal court described the federal 
government’s coercive influence on Grand Traverse Band’s constitutional 
text and membership criteria. As a result of that coercive influence, tribal 
membership determinations under the laws of the Grand Traverse Band 
of Ottawa and Chippewa Indians and under federal Indian law are a 
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deeply fraught endeavor. See, e.g., Waapshka Ma’iingan (Aaron Mills), 
Aki, Anishinaabek, kaye tahsh Crown, 9 INDIGENOUS L.J. 107, 137 n. 101 
(2010) (discussing Menefee: “The court reached this conclusion entirely 
on blood quantum and not on totemic identity. . . .”).  

Today, we are once again called to interpret tribal laws that require 
the government to engage in divvying up Anishinaabe people based on 
ancestry and blood quantum, a legal and political act that requires us to 
tread very carefully. This time, however, the issue involves the adoption, 
a traditional and ceremonial act. See generally Damien Lee, Adoption is 
(not) a Dirty Word: Towards an Adoptioncentric Theory of Anishinaabeg 
Citizenship, 10 FIRST PEOPLES FAMILY AND CHILD REV. 86 (2015). The 
Framers of the Grand Traverse Band Constitution acknowledged, 
respected, and addressed the legal import of adoption on membership 
rights. Today, we address the legal import of the adoption by a tribal 
member of an Indian child who does not possess the blood quantum 
required for tribal membership. 

 We hold that Angel Ance Berry is eligible for “membership rights” 
under the Constitution of the Grand Traverse Band. See Art. II, § 1(b)(4). 
Angel is not, however, eligible for tribal membership because she 
biologically does not possess the requisite blood quantum. See Art. II, § 
1(b)(2)(a). 

 

FACTS 

 

 Angel Ance Berry was born in 1998 to a Grand Traverse Band 
member with a 1/4 degree of Indian blood and a non-Indian. Angel is 
Anishinaabe. Angel’s biological degree of Indian blood is therefore 1/8, 
making her ineligible for Grand Traverse Band membership. See GTB 
Const. art. II, § 2(a) (“Descendants of members are eligible for enrollment 
as members if they are of at least one-fourth (1/4) Indian blood, of which 
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at least one-eighth (1/8) must be Michigan Ottawa and/or Chippewa 
blood.”). 

 In 2005, Angel was adopted by a tribal member with 1/4 degree of 
Indian blood who had married Angel’s mother. In 2008, when Angel was 
about 10 years old, her mother submitted an application for enrollment 
on Angel’s behalf. In 2009, the Membership Office rejected the 
application, stating in part, “There was an ordinance passed . . . that 
children who have been adopted by a Tribal Member do not lose or gain 
Indian blood.” There was no appeal. 

 In 2012, the tribal court issued an opinion in Ance v. Grand 
Traverse Band of Ottawa and Chippewa Indians, No. 2011-1914-CV-CV 
(Grand Traverse Band Tribal Court, Feb. 13, 2012). There, the court 
interpreted Section 1(b)(4), concluding that the tribe must count the 
blood quantum of the adopting tribal member when determining the 
blood quantum of the adopted Indian child. Id. at 4-5. The court also 
addressed the tribal council’s interpretation of Section 1(b)(4), which was 
included as a “whereas” clause in Resolution 04-22.1380: “[A]dopted 
children seeking to enroll with the Grand Traverse Band do not gain or 
lose blood quantum as an effect of their legal adoption.” The court 
concluded that this interpretation conflicted with the plain meaning of 
the constitution. Id. at 6-7. 

 In 2016, after the tribal court’s decision in Ance, Angel filed a 
second application on her own behalf. The Membership Office again 
denied the application, stating in part, “You only get half of your mother’s 
blood quantum, which you are 1/8 [sic], which less than the 1/4 [sic] to 
become a member.” The tribal court affirmed the decision in an order 
dated September 13, 2019. See Order and Opinion re Defendant’s Motion 
for Summary Disposition (hereafter “Tribal Court Order and Opinion”). 
This appeal followed. 
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DISCUSSION 

 

I. 

Angel Ance Berry is Entitled to “Membership Rights” 

 We hold that Angel Ance Berry possesses nearly all membership 
rights that every Grand Traverse Band member possesses, but she is not 
a tribal member. Article II, Section 1(b)(4) of the Grand Traverse Band 
Constitution provides, “Any child of Indian descent who is legally adopted 
by a member of the Tribe shall have membership rights as though he/she 
were the natural child of the adopting parents” (emphasis added). Article 
II, Section 1(b)(2)(a) provides, “Descendants of members are eligible for 
enrollment as members if they are of at least one-fourth (1/4) Indian 
blood, of which at least one-eighth (1/8) must be Michigan Ottawa and/or 
Chippewa blood” (emphasis added).  

As an initial matter, we largely agree with the tribal court in Ance 
that the plain meaning of Section 1(b)(4) is that an Indian child adopted 
by a tribal member may acquire the membership rights that follow from 
that adoption as if the Indian child were the biological child of the 
adoptive parent. The Ance decision went further than we do in concluding 
that Indian children adopted by tribal members may become tribal 
members through the governmental modification of the biological blood 
quantum of the adopted Indian children: 

Section 1(b)(4) creates two classes of adoptees, those 
adopted by tribal members and those adopted by non-Indian 
families. The consequences for the adoptee based on who the 
adopting parents are is very different according to the plain 
language of the Section. Adoptees of tribal members are 
treated as if they are the natural child of the member; 
whereas, adoptees of non-Indian families are treated as if 
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their adoption has no effect on their eligibility for tribal 
membership. The result can be stark. A child who is one-
eighth (1/8) degree Indian blood quantum adopted by a Grand 
Traverse Band member who is one-half (1/2) degree Indian 
blood quantum would be eligible for tribal membership where 
the same child adopted by a non-Indian family would not. 

Ance, supra, at 4-5. That court also concluded that Section 1(b)(4) was 
unambiguous: 

This Court must presume that the framers of the Grand 
Traverse Band Constitution said what they meant and meant 
what they said in Section 1(b)(4). In other words, the drafters 
meant that a child . . . of Indian descent adopted by a member 
of the Tribe, in this case Richard P. Ance, Sr., would have 
membership rights as though a natural child of the adopting 
parents, Richard P. Ance, Sr. and his wife. 

This Court finds no ambiguity in the language of Section 
1(b)(4); however, by adopting the interpretation enshrined in 
Resolution 04-22.1380, this Court in effect would be revising 
Section 1(b)(4). . . . 

* * * 

The original language of Section 1(b)(4) would be 
rendered superfluous if this Court were to implement the 
interpretation implicit in Resolution 04-22.1380. The clear 
and unambiguous language of Section 1(b)(4) ends any 
speculation as to the intent of this Section. A child of Indian 
descent adopted by a member is to be treated for purposes of 
membership as the natural child of the member. In this case, 
[the adopted Indian child] is to be treated as the natural child 
of Richard P. Ance, Sr., in his application for membership in 
the Grand Traverse Band. 
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Ance, supra, at 6-7.  

 We read Section 1(b)(4) to allow Indian children adopted by tribal 
members to be eligible for “membership rights,” not tribal membership.1 
We conclude that in order for Angel to possess membership rights, she 
(1) must be a “child of Indian descent,” (2) “who is legally adopted by a 
member of the Tribe,” and (3) after calculating her blood quantum as 
though she were the “natural child” of the parents, meets the 1/4 Indian 
blood quantum requirement of Section 1(b)(2)(a).  

 We first hold that Angel is a “child of Indian descent” as that phrase 
is used in Section 1(b)(4). Angel is the natural child of her mother, who is 
a Grand Traverse Band member and is 1/4 Indian blood. Biologically, 
Angel is 1/8 Indian blood. Therefore, she is a “child of Indian descent” 
under Section 1(b)(4).  

We next hold that Angel has been “legally adopted” by another 
Grand Traverse Band member. The tribal court below made that finding 
of fact. See Tribal Court Order and Opinion, supra, at 5 (noting Angel’s 
birth certificate names her adoptive father as her biological father). We 
see no reason to disturb that finding of fact. 

We hold thirdly that treating Angel as the “natural child” of her 
biological mother and her adoptive father – as the Constitution requires 
– means that Angel has the requisite blood quantum for tribal 
membership. Angel’s biological mother, as the Membership Office 
correctly noted, provides to Angel 1/8 Indian blood. If Angel’s adoptive 
father were her “natural” father, his biology would provide to Angel an 
additional 1/8 Indian blood quantum. Under that calculation, Angel is 1/4 

 
1 We also reject as categorically incorrect the tribe’s repeated claims that Section 1(b)(4) benefits only 
Indian adoptees who are still children under the age of 18. Persons remain the “children” of the 
biological and adoptive parents even after they are no longer children. However, while we do not rule 
on this question, it seems apparent that Section 1(b)(4)’s reference to “a child of Indian descent” who 
is “legally adopted” forecloses adults from being adopted and acquiring membership rights. As Angel 
was a child when she was adopted, the tribe’s concerns are misplaced. 
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Indian blood and therefore eligible for membership rights under Section 
1(b)(2)(a).  

 Angel is eligible for “membership rights” as if she were the “natural 
child” of her biological mother and her adoptive father. Technically, it is 
true, she is not eligible for tribal membership because biologically she 
does not possess 1/4 Indian blood. She may not pass on to her biological 
children any more than 1/16 Indian blood quantum for purposes of 
determining membership under Section 1(b)(2)(a) because biologically 
she possesses only 1/8 Indian blood. She may not adopt Indian children 
and pass on membership rights under Section 1(b)(4) because she is not 
a tribal member. However, she does possess the other “membership 
rights” that every other tribal member possesses, for example, eligibility 
for governmental services. What those “membership rights” entail, we 
leave for another day, hopefully allowing the tribe and Angel to reach an 
understanding of those rights. 

 

II. 

The Tribe’s Defenses are Unavailing 

 The tribe’s arguments to the contrary are unavailing. The tribe’s 
three primary arguments are (1) Angel’s current claim is barred by the 
doctrine of res judicata and related administrative law defenses; (2) 
Angel’s claim on the merits is defeated by the tribal council’s adoption of 
federal law which forbids modifying a person’s Indian blood quantum 
through adoption; and (3) Angel’s possession of membership rights will 
potentially lead to “millions” of persons becoming eligible for Grand 
Traverse Band membership rights through a hypothetical process the 
tribe calls “parent shopping.” 

A. Res Judicata and Other Administrative Law Defenses 

 We first reject the res judicata and administrative law defenses. 
The tribe’s primary claim here is that Angel’s mother applied for tribal 
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membership in 2008 when Angel was still a minor, and then did not 
appeal after the tribe denied the application. The tribal enrollment code 
provides, “All appeals shall be filed with the Tribal Court. An applicant 
shall have sixty (60) calendar days from the date of the adverse decision 
to file an appeal with the Tribal Court.” 7 GTB Code § 9.04. The tribe 
argues that since Angel’s mother did not appeal the 2009 denial, Angel is 
forever forbidden from applying again. 

 We disagree. First, Angel was a minor during the 2008-2009 
application process. Until 2016, Angel herself had never applied for 
membership. It is conceivable that the parent or guardian of a minor 
child applying for membership botches the application, which would 
make it patently unfair to bind the minor child forever to that decision. 
That appears to have happened here, at least arguably, as the tribal court 
noted that Angel’s mother might not have submitted Angel’s birth 
certificate to the tribe during the 2008-2009 application process. See 
Tribal Court Order and Opinion, supra, at 5. Angel’s failure to submit 
the proper paperwork would likely have forced the tribe to deny the 
application even if the tribe otherwise might have accepted the 
application. 

 Second, we reject the tribe’s administrative law-style defenses. 
Here, the tribe argues that Angel’s second application and resulting 
appeal should be denied based on principles of administrative law and 
practice. In its brief on appeal, the tribe argues that we should adopt a 
rule of the tribe’s invention that would allow second applications only if 
the denied applicant appealed the first denial within 60 days. The tribe 
argues that this rule, which conveniently forbids Angel’s second 
application, would protect denied applicants who discover new 
information justifying a second application. The tribe claims that if this 
court does not strictly enforce its proposed rule that other applicants will 
file multiple applications in order to circumvent the 60 day appeal 
deadline.  

mailto:tribalcourtICW@gtbindians.com


GRAND TRAVERSE BAND OF OTTAWA AND CHIPPEWA INDIANS  
  TRIBAL APPELLATE COURT 
 

2605 N. West Bay Shore Drive, Peshawbestown, MI  49682 
(231)-534-7050, Main  **  (231)-534-7051, Fax  **  tribalcourtICW@gtbindians.com 

 

9 
 

This does not follow. We can find nothing in the enrollment code 
that would prohibit a rejected membership applicant from applying 
again. The tribe certainly does not point us to a provision, instead 
pointing only to the 60 day appeal period. A denied applicant might 
accept the denial letter that is required by 7 GTB Code § 6.05 and 
continue to investigate their history based on what the denial letter 
stated. A denied applicant who fails to appeal might be doing the tribe a 
favor by not wasting the tribe’s resources, and the court’s, by pursuing a 
doomed appeal. Further, the tribe does not explain why membership 
applicants would want to pursue repetitious applications, or what 
perceived advantage they would get from circumventing the 60 day 
appeal period. We presume the membership office is capable of quickly 
rejecting repetitious and frivolous membership applications. Without 
evidence, the tribe’s fears seem overstated. 

This is the first, but not the last time, that the tribe’s arguments 
ask the court to presume bad faith on the part of membership applicants.  

Finally, we note that the tribal court’s decision in the Ance case, 
dated 2012, is at least potentially an intervening change in the law. The 
Ance case, after all, ordered the tribe to extend tribal membership to a 
similarly situated person. That the tribe apparently has refused to apply 
the Ance decision since 2012 – or at least in Angel’s case – is significant. 
Angel’s second application, brought fairly soon after she reached the age 
of majority, should be allowed to proceed. 

 

B. The Tribal Council’s Adoption of Federal Law 

 We reject the tribe’s claim that federal law as incorporated into 
tribal law prohibits Angel from possessing membership rights, though we 
leave for another day whether Angel is forever barred from possessing 
actual tribal membership. The tribe invokes a federal regulation 
governing how the Bureau of Indian Affairs calculates blood quantum: 
“An adoptive parent is not a lineal ancestor and blood degree cannot be 
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derived from an adoptive parent.” 25 C.F.R. § 70.12(b). In the Enrollment 
Code, the tribe had instructed the Membership Office to follow this 
substantive and procedural regulation. See 7 GTB Code §§ 3.01, 4.06. 

 First, as noted above, we do not order to the tribe to extend actual 
tribal membership to Angel, but merely order the tribe to recognize the 
“membership rights” Angel possesses in accordance with Section 1(b)(4). 
As a result, the federal regulation is inapplicable to this question. 

 Second, even if the federal regulation purported to bar the tribe 
from recognizing Angel’s “membership rights,” that effort would fail. The 
tribal council, in adopting a code, cannot rewrite the Constitution. Article 
XV is the sole method by which the Constitution can be amended. The 
tribal council’s adoption of 25 C.F.R. § 70.12(b) cannot be read to modify 
Section 1(b)(4) because the tribal council has no power to modify Section 
1(b)(4).  

Additionally, the federal regulation was designed to govern federal 
actions in tribal membership determinations for other Indian tribes that 
are dependent on the Bureau of Indian Affairs to administer their 
membership decisions, not this one. Grand Traverse Band administers 
its own membership office under its own law. All of this is to say that the 
federal regulation is not a mandatory requirement imposed upon all 
Indian tribes. Indian tribes, after all, have authority to make their own 
membership decisions. E.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 
55-56 (1978). The Grand Traverse Band chose to extend “membership 
rights” to persons in Angel’s circumstances under Section 1(b)(4). Federal 
law has no say on that question. 

 

C. The Risk of “Parent Shopping” 

 We reject the tribe’s argument that extending Angel membership 
rights under Section 1(b)(4) would create a “loophole.” In the tribe’s brief 
on appeal, it argues that a decision in Angel’s favor would encourage 
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persons with low Indian blood quantum to “parent shop” for tribal 
members to adopt them. These persons could then “compute a fictitious 
degree of Indian blood” that make them eligible for membership rights. 
The tribe concludes that “[t]his loophole could be exploited to expand 
GTB’s membership into the millions.” 

 The tribe offers no evidence to back up these claims. As we noted 
earlier, the tribe’s arguments apparently are rooted in a belief that many 
applicants for tribal membership – and current tribal members who 
might potentially enable them – do so in bad faith. There absolutely no 
justification for this court to presume bad faith in such a large number of 
tribal members or their adopted children. Even if the tribe is right that 
“millions” of people will soon swamp the tribal membership office with 
membership applications cobbled together to exploit a “loophole,” the 
tribe still can amend the tribal constitution under Article XV to close this 
“loophole.” 

 We further hope and expect that when Angel and the tribe come 
together to determine which “membership rights” Section 1(b)(4) 
encompasses, the tribal government will do so in good faith and in 
accordance with Mino-Bimaadiziwin. 

 

CONCLUSION 

  

 Many Anishinaabe people know the many aadizookaanaag (sacred 
stories) of creation. Some of those stories go way back, before humans 
populated Anishinaabewaki (the land of the Anishinaabeg). In one of 
those stories, the animal nations invited the humans to 
Anishinaabewaki, and they came. But the first humans were weak and 
unprepared for life here. The animal nations adopted them and helped 
them: 
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In the first year, the animal beings nourished and 
nurtured the infants and the spirit woman. For all their needs 
the spirit woman and her children depended upon the care 
and goodwill of the animals. . . . 

The first winter in the life of the Anishnabeg was an 
ordeal. Food was scarce; the winds were harsh. The infants 
grew sick and lost strength daily. It seemed that they would 
not survive. . . . With bear’s sweet flesh, the infants survived. 
The death of the bear encompassed life for the new beings. 
Thereafter, the other animals sacrificed their lives for the 
good of [humans]. . . . In gratitude and fondness they 
dedicated a prayer to the other animals, “I had need.” Men 
and women survive and live because of the death of their elder 
brothers. 

Basil Johnston, Ojibway Heritage 15-16 (2008), quoted in Lee, Adoption 
is (not) a Dirty Word, supra, at 92. In important ways, this aadizookaan 
tells us the origin story of the doodem system. 

 These aadizookaanaag remind modern Anishinaabeg about 
traditional kinship and governance before colonization. We moved on 
from those traditions for various reasons, either good or bad, but we are 
still Anishinaabe. Adoption as meant by the text of the tribal constitution 
could be considered a kind of proxy for traditional kinship, but whether 
that is so or not is irrelevant to our decision. We interpret the text of the 
Constitution to mean what it says. As a result, Angel Ance Berry is 
entitled to membership rights.  

___________                    
Date                       Honorable JoAnne Cook 
 

___________           
Date                        Honorable Matthew Fletcher 
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