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UNITED STATES DISTRICT COURT   

EASTERN DISTRICT OF LOUISIANA   

UNITED HOUMA NATION, INC.       *   CIVIL ACTION   

Plaintiff                   *     

                     *     

                     *   NO. 2:21-cv-00439   

v.                     *     

                     *     

TERREBONNE PARISH SCHOOL BOARD,   *   JUDGE BARRY W. ASHE   

PHILIP MARTIN, GREGORY HARDING,    *      

& WALTER GUIDRY            *   MAGISTRATE JUDGE   

Defendants                  *     

                     

   

*     

MEMORANDUM IN SUPPORT OF PLAINTIFF’S OPPOSITION   

TO DEFENDANTS’ MOTION TO DISMISS   

   

NOW INTO COURT, comes plaintiff United Houma Nation, Inc., who presents this  

memorandum in support of its opposition to the defendants’ motion to dismiss.   

INTRODUCTION   

      

The United Houma Nation, Inc. brought this action seeking relief for the deprivation of its  

property interests in an historic school listed on the National Register of Historic Places in the areas 

of architecture and  ethnic heritage and for its association to the education of Native youth.  (Doc. 

1).  The deprivation resulted from the actions and inactions of School Board employees acting 

under color of law who transacted an illegal, pre-arranged sale of the school without notice to the 

tribe in violation of the due process clause of the Fourteenth Amendment.  (Doc. 1, ¶ 2).   

The School Board defendants do not argue and present no evidence that they ever provided 

any notice to the United Houma Nation of their sale of the Daigleville School.  Their primary 
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contention in their Motion to Dismiss, indeed their primary defense on the merits of  the claim, is  

the School Board was not required to give notice because the tribe does not have a recognized 

property interest in the Daigleville School under the purview of the Fourteenth Amendment.   

Because resolution of whether the plaintiff had a property interest in the Daigleville School 

when it was illegally sold by the School  Board is dispositive of the School Board’s primary 

defense, we look first at the United Houma Nation’s asserted property interests.   

Property Interest   

  The United Houma Nation has alleged three property interests under the purview of the 

Fourteenth  

Amendment: one derived from a contract, another derived from an understanding between the 

School Board and the tribe about repair equipment/movable property, and another derived from an 

understanding in the context of historic preservation and diminishing Native American culture as 

described in the National Historic Preservation Act. (Doc. 4-1, Page 4).   

A property interest is more than “an abstract need,” a “desire,” or a “unilateral expectation” 

to continued benefits. Board of Regents v. Roth, 408 U.S. 564, 577, 92 S.Ct. 2701, 33 L.Ed.2d 548 

(1972). A claimant must show a “legitimate claim of entitlement” to a procedure which is intended 

to protect an interest “acquired in specific benefits,” in this case, a job. See Id. at 576–77, 92 S.Ct. 

2701.    

A property interest is not derived from the Constitution but from an independent source 

such as state law, a contract, or other “understandings.” Evans v. City of Dallas, 861 F.2d 846, 848 

(5th Cir.1988). Therefore, a property interest “cannot be defined by the procedures provided for its 

deprivation.” Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985). Though state law is the 
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source of the right, the question of whether a property interest is created is answered by federal 

constitutional law. Town of Castle Rock v. Gonzales, 545 U.S. 748 (2005).   

“The requirements of due process apply only to the deprivation of interests encompassed 

by the Fourteenth Amendment’s protection of liberty and property.”  Board of  Regents of State 

Colleges v. Roth, 408 U.S/ 569 (1972).; see also, Thomson v. Bass, 616 F.2d 1259 (5th Cir. 1980), 

cert. denied, Thompson v. Turner, 449 U.S. 983 (1980).   

1. The Contract   

A property interest can be created by contract.  Evans v. City of Dallas, 861 F.2d 846, 848   

(5th Cir.1988).   

The United States Court of Appeal for the Fifth Circuit considered whether a party who had 

been granted benefits pursuant to a contract with the government had a property interest in the 

benefit such that the benefit could not be ceased without due process in Russell v. Harrison.  736 

F.2d 283 (5th Cir. 1984).   

Finding that a property interest had been created by the contract, the 5th Circuit established:   

“By contractually consenting to one year terms of employment, the universities created 

constitutionally protected property interests in plaintiffs.  Once created, these interests could not 

be destroyed by the universities without providing the procedural and substantive protections 

guaranteed by the Fourteenth Amendment.”  Id.                   

           The Cooperative Endeavor Agreement between the School Board and the United Houma   

Nation specifically grants unto the United Houma Nation the use and occupancy of the Daigleville   

School for five-year renewable terms. (Doc. 4-9, Pages 1, 3).  Following the Fifth  Circuit’s analysis 

in Russell:  By contractually  consenting to five year terms of use and occupancy of the Daigleville 

School, the School Board created constitutionally protected property interests in the plaintiff.  Once 
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created, the interests could not be destroyed by the School Board without providing the procedural 

and substantive protections guaranteed by the Fourteenth Amendment.   

Accordingly, the United Houma Nation has established a constitutionally protected, 

contracted property interest in the Daigleville School under the purview of the Fourteenth   

Amendment.   

2.  Ownership Interest in Movable Property   

Under Louisiana law, conversion occurs when possession of chattel is withheld from the     

owner, possession of chattel is transferred without authority, or the  chattel  is  removed from one 

place to another, amongst other reasons.  First American Bankcard, Inc. v. Smart Business 

Technology, Inc. et al, 178 F. Supp.3d 390 (USDC EDLA 04/12/16).   

Under Louisiana law, “the right of ownership, possession, and enjoyment of movables are   

protected by actions for the recovery of the movables themselves, actions for restitution of their 

value, and actions for damages. La. Civ. Code arts. 511, 515, 521, 524, 526, and 2315.  

Consequently, the dispossessed owner is accorded legal actions to enforce his rights of ownership.” 

Dual Drilling Co. v. Mills, 720 So. 2d 853 (La. 1998).   

Pursuant to the Cooperative Endeavor Agreement:  “UNITED HOUMA NATION will at 

UNITED HOUMA NATION’s sole expense, repair and maintain in good repair the Daigleville 

School Property. . .”  (Doc. 4-9, Page 2).   

It was understood, however, (and is currently understood) by both parties that the repair  

equipment brought onto the property at the “sole expense” of the United Houma Nation would not 

at any point become the property of the School Board, but would always remain the property of the  

United Houma Nation.   

The United Houma Nation has declared its ownership of the movable property and   
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provided the court and the defendants the fair market value of the chattel. (Doc. 4-15).   

The United Houma Nation has requested the return of its movable property from the School 

Board, but as of the date of this filing, the School Board has failed to return any of the chattel owned 

by the United Houma Nation and remain in possession of the chattel owned by the plaintiff.   

Nonsensically, the School Board is claiming in its motion to dismiss that the United Houma 

Nation does not have a property interest divested by the illegal sale of the Daigleville School and 

that the plaintiff did not repair the school, while exercising control over $3500 in repair equipment 

owned by the Nation.   

The United Houma Nation has alleged an ownership interest in the chattel currently under   

the control of the  School Board of which it was divested with the illegal sale of the Daigleville   

School.    

3.  Vested Rights Consistent with the National Historic Preservation Act   

The National Historic Preservation Act created the Louisiana State Historic Preservation   

Offices and officers.  54 USC 302303. One of the “particular responsibilities’ of the Louisiana 

State Historic Preservation officer is to “prepare and implement a comprehensive  statewide 

historic preservation plan.”  Id.   

The federally mandated historic preservation comprehensive plan for the state of Louisiana  

specifically states:   

“The United Houma Nation has a “vested interest in the state’s handling of sensitive  

archaeological sites and traditional cultural properties, especially ones that potentially contain 

human or cultural remains.”  Louisiana State Historic Preservation Office Comprehensive Master  

Plan.  (Doc. 4-12).   

This understanding is consistent with the public policy of the National Historic   
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Preservation Act and the Louisiana State Historic Preservation Office.   

 

In Louisiana, a right is a vested right when the right to enjoyment, present or   

prospective, has become the property of some particular person as a present interest, and the right 

must be absolute, complete, and unconditional, independent of a contingency, and not a mere 

expectancy of future benefit or contingent interest in property.  Tennant v. Russell, 39 So. 2d 726 

(La. 1949).   

The United Houma Nation has thus established that it has three property interests in the 

Daigleville School under the purview of the Fourteenth Amendment.  The United Houma Nation 

again requests the return of its movable property over which the School Board currently exercises 

control.   

   Having established that the United Houma Nation has at least three property interests 

divested by the illegal sale of the Daigleville School, we can now address the grounds of 

defendants’ Motion to Dismiss.   

    

  I.    Rule 12(b)(1) Lack of Subject Matter Jurisdiction   

The district courts shall have original jurisdiction of all civil actions arising under the 

Constitution, laws or treaties of the United States. 28 USC 1331.   

The School Board defendants move this court to dismiss the United Houma Nation’s  

Complaint contending that this court lacks subject matter jurisdiction because the United Houma 

Nation has not alleged a recognized property interest under the purview of the 14th Amendment.    
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The School Board defendants’ defense goes to the very heart of the plaintiff’s case, which 

alleges that the defendants deprived the plaintiff of its property interests without notice by 

conducting an illegal sale in violation of the 14th Amendment.    

When a challenge to jurisdiction is also a challenge to the existence of a federal cause of 

action,” a district court assumes jurisdiction exists and “deals with the objection as a direct attack on 

the merits of the plaintiff’s case.”  Bell v.  Hood, 327 U.S. 678, 682 (1946)); Stem v. Ruben  Gomez; 

City of Hearne, Texas, No. 15-50264 (5th Cir. Feb. 2016), quoting Williamson v. Tucker, 645 F.2d 

404, 415 (5th Cir. May 1981); Clark v. Tarrant County, Texas, 798 F.2d 736 (1986).   

   So long as a complaint is drafted “to seek recovery directly under the Constitution or laws 

of the United States” a “failure to state a proper cause of action calls for a judgment on the merits 

-and not for a dismissal for want of jurisdiction.”  Bell, 327 U.S. at 681-682.  More recently, the   

Supreme Court explained that “the nonexistence of a cause of action is not a proper basis for a 

jurisdictional dismissal.”  Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 96 (1998).    

The only exceptions are where the claim was clearly made “for the purpose of obtaining  

jurisdiction” or is “frivolous.”  Bell, 327 U,S. at 682-83.   

   The United Houma Nation’s complaint is drafted to seek recovery directly under the United 

States Constitution ‘s Fourteenth Amendment and 42 U.S.C. 1983.  The United Houma Nation has 

stated a claim for relief under a federal statute.  The claim is not frivolous, and the Bell exceptions 

are inapplicable.  Therefore, this court should deny the School Board Defendants’ Motion to 

Dismiss for Lack of Subject Matter jurisdiction.     

   The plaintiff notes that one of the two illegal sales conducted by the defendants has already 

been voluntarily rescinded by the defendants (Doc. 28-2), but only after the United Houma Nation 
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had alleged in its pleadings that the sale was invalid and did not comply with La. R.S. 41:892(F)(2).  

(Doc. 11, Page 10).  In other words, only after the defendants got caught did they reverse their 

unlawful sale with which they had gratuitously transferred $110,000 in publicly owned equity to 

defendant Walter Guidry.  The voluntary rescission of the second sale – that of the Little Caillou  

Elementary School -- is inevitable because it was also unlawful on the same grounds that the first 

rescission was based.  Considering the effectiveness of plaintiff’s complaint in bringing to light 

and reversing illegal state action, the complaint could not be considered frivolous.   

   This court has subject matter jurisdiction over the plaintiff’s claims.   

  II.   Rule 12(b)(6) Failure to State a Claim   

The school board  defendants have moved to dismiss  the Complaint of the United Houma 

Nation contending that the Nation has failed to state a claim upon which relief can be granted 

because the United Houma Nation has not alleged  a recognized property interest  under the 

purview of the 4th Amendment.  (Doc. 28-1).   

However, the United Houma Nation has stated its claim clearly and concisely, and not with 

mere legal conclusions, but with detailed factual allegations supported by public records, affidavits, 

expert opinions, and exhibits including the Cooperative Endeavor Agreement that created its 

property interests, the disregarded appraisals and the illegal Acts of Sale referenced in its pleadings.   

   The Federal Rules of Civil Procedure require a complaint to contain “a short and plain 

statement of the claim showing that the pleader is entitled to relief.”  Fed. R. Civ. P. 8(a)(2).  Rule 

8 does not require “detailed factual allegations,” but it demands more than an unadorned, 

thedefendant-unlawfully-harmed-me accusation,” Iqbal, 555 U.S. at 678 (quoting Twombly, 550 

Case 2:21-cv-00439-BWA-MBN   Document 30   Filed 06/03/21   Page 8 of 24



9   

   

U.S. at 555).  The statement of the claim must “give the defendant fair notice of what the … claim 

is and the grounds upon which it rests.”  Twombly,  550 U,S.at 555 (quoting Conley v. Gibson, 355  

U.S. 41, 47 (1957)).  A pleading does not comply with Rule 8 if it offers “labels and conclusions,”   

“a formulaic recitation of the elements of a cause of action” or “naked assertions devoid of further 

factual enhancement.”  Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555-57).   

“To survive a motion to  dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to ‘state a claim to relief that is plausible on its face.”  Iqbal, 556 U.S at 678   

(quoting Twombly, 550 U.S. at 570).  A claim is plausible on the face of the complaint “when the 

plaintiff pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.”  Id. (quoting Twombly, 550 U.S. at 556).   

Plausibility does not equate to probability, but rather “it asks for more than a sheer possibility that 

a defendant has acted unlawfully.”  Id. (citing Twombly, 550 U.S. at 556).     

Motions to dismiss are disfavored and rarely granted.  Turner v. Pleasant, 663 F.3d  770,  

775 (5th Cir. 2011)(citing Harrington v. State Farm & Cas. Co., 563 F. 3d 141, 147 (5th Cir. 2009)).   

A court’s review of a Rule 12(b)(6) motion to dismiss “is limited to the complaint, any 

documents attached to the complaint, and any documents attached to the motion to dismiss that are 

central to the claim and referenced by the complaint.”  Lone  Star Fund V(U.S.), L.P. v. Barclays  

Bank PLC, 594 F. 3d 383, 387 (5th Cir. 200)(citing Collins v. Morgan Stanley Dean Witter, 224 F. 

3d 496, 498-99 (5th Cir. 2000)).  A court may also take judicial notice of certain matters, including  

public records and government websites.  Dorsey v. Portfolio Equities, Inc. 540 F. 3d 333, 338 (5th 

Cir. 2007); see also Hawk Aircargo, Inc. v. Chao, 418 F. 3d 453, 457 (5th Cir. 2005).     
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Thus, in weighing a Rule 12(b)(6) motion, district courts primarily look to the allegations 

found in the complaint, but courts may also consider “documents incorporated into the complaint 

by reference or integral to the claims, items subject to judicial notice, matters of public record, 

orders, items appearing in the record of the case, and exhibits attached to the complaint whose 

authenticity is unquestioned.”  Meyers v. Textron, Inc., 540 F. App’x 408, 409 (5th Cir. 2013)(citing   

Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007)).   

1. The United Houma Nation has stated a claim for violation of the Due Process Clause under 
42 U.S.C. 1983.   

To state a cause of action for violation of the Due Process Clause under 42 U.S.C. Section 

1983, a plaintiff must show that they have asserted a recognized liberty or property interest within 

the purview of the Fourteenth Amendment, and that they were deprived of that interest, even 

temporarily, by a person acting  under color of state law.  Daniels v. Williams, 474 U.S. 327 (1986); 

Davidson v. Cannon, 474 U.S. 344(1986); Brantley v. Surles, 718 F.2d 1354 (5th Cir. 1983).     

A “person” includes a local governing body if the action claimed to be unconstitutional 

implemented a “decision officially adopted and promulgated by that body's officers.” Monell v. 

Dep't of Soc. Serv., 436 U.S. 658, 690, 98 S.Ct. 2018,(1978). When a government official is sued, 

the plaintiff states a 1983 claim by alleging facts that the official “was either personally involved 

in the deprivation or that his wrongful actions were causally connected” to it. James v. Tex. Collin 

Cnty., 535 F.3d 365, 373 (5th Cir.2008).   

The United Houma Nation has asserted a contracted property interest in the Daigleville 

School, and in movable property under the control of the School Board.  (Doc. 4-1).  The  Nation 

has also asserted that it was deprived of its property interests  by Philip Martin and Gregory Harding 

acting in their official capacities as officials of the Terrebonne Parish School Board when they 
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illegally sold the Daigleville School to Walter   Guidry. (Doc. 1, Page 1).   As such, the plaintiff 

has stated a plausible claim upon which relief may be granted under 42 U.S.C. 1983.   

In considering a Rule 12(b)(6) motion to dismiss for failure to state a claim, a court employs 

the two-pronged approach utilized in Twombly.  The court “can choose to begin by identifying 

pleadings that, because they are no more than conclusions [unsupported by factual allegations], are 

not  entitled to the assumption of truth.”  Id.  However, “when there are well-pleaded factual 

allegations, a court should assume their veracity and then determine whether they plausibly give 

rise to an entitlement to relief.”  Id.  This standard ‘simply calls for enough facts to raise a 

reasonable expectation that discovery will reveal evidence of necessary claims or elements.”    

Morgan v. Hubert, 335 F. App’x 466, 469 (5th Cir. 2009).   

1.  Twomby: First Prong   

The first Prong of the Twomby approach establishes which of the plaintiff’s contentions are 

supported by factual allegations such that they may be regarded as true (regardless of how  

doubtful).     

To determine whether due process requirements apply in the first place, court must look 

not to the “weight” but to the nature of the interest at stake and must look to see if the interest is 

within the Fourteen Amendment’s protection of liberty and property.  USCA Const. Amend. 14.   

To streamline review of the many facts established in the plaintiff’s pleadings, the plaintiff 

has created a Statement of Uncontested Facts detailing dozens of alleged facts (attached at the end 

of this main document), which, together with the entire record of this case, provide the overall 

nature of the plaintiff’s claims – a due process violation based upon deprivation of property rights 
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by state actors.   Additionally, the specific actions and inactions attributable to the School Board 

defendants that resulted in the deprivation of the plaintiff’s property rights are listed below.   

Actions and Inactions Specific to the Defendants Alleged by the  Plaintiff and 

Supported with Documentation   

   

1. On October 6, 2020, Philip Martin and Gregory Harding knew but did not inform the 
School Board that the United Houma Nation had given the School Board written notice of 
its intention to continue its Agreement with the School Board on June 10, 2020. (Doc. 1 ¶ 
40)(Doc. 4-4).   

2. On October 6, 2020, Philip Martin and Gregory Hardin knew but did not inform the School  

Board that the Daigleville School was being considered for listing on the National Register  

of Historic Places in the areas of architecture and ethnic heritage and for its association to 
the education of Native youth.  (Doc. 4-25).   

3. On January 11, the Terrebonne Parish  School Board entered into three agreements with a 
real estate agent to sell the Daigleville School and two adjacent properties for a total 
minimum price of $225,000 (the appraised value). (Doc. 4-18)(Doc. 4-19)(Doc. 4-20).   

4. Subsequently, Philip Martin and Walter Guidry agreed to a sales price of $115,000, or 51% 
of the minimum price allowed by statute. La. R.S. 41:892(F)(2).   

5. On February 1, 2021, Gregory Harding signed the act of sale transferring ownership of the 

Daigleville  School – a National Historic Landmark - into the private ownership of Walter 

Guidry for half its appraised value. (Doc. 4-13).   

6. On  February 25, 2021, Philip Martin and Gregory Harding sold the Little Caillou School 
to Walter Guidry for $90,000, or 38% of its appraised value of $241,000. (Doc. 4-21)(422).   

7. Through the two real estate sales, Philip Martin and Gregory Harding transferred $261,000 

in publicly owned equity to Walter Guidry.   

8. On April 30, 2021, the School Board and  Walter Guidry rescinded the sale of the 
Daigleville School after the United Houma Nation sued the School  Board defendants and 
Walter Guidry claiming that the sale was illegal in violation of La. R.S. 41:892(F)(2).   

9. The sale was rescinded specifically because it violated La. R.S. 41:892(F)(2) as complained 
by the plaintiff.   

Assuming the veracity of the above 12 facts and viewed in a light most favorable to the 

plaintiff, the following inference, as alleged, must also be accepted as true, regardless of how 

doubtful:   

10. The Terrebonne Parish School Board, Philip Martin, and Gregory Harding knowingly 
divested the United Houma Nation, Inc. of its property rights by selling the Daigleville 
School to Walter Guidry without  notice to the tribe, in pre-arranged, illegal  sale for half 
the appraised value, circumventing the due process clause of the Fourteenth Amendment.  
(Doc. 1, Page 1).   
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2. Twomby -  Second Prong   

Before taking an official act that might divest a person of a property right, local officials are 

required to provide notice to those whose rights will be divested.  Martin v. Memorial Hosp. at 

Gulfport, 130 F.3d 1143 (5th Cir. 1997).  An elementary and fundamental requirement of due 

process in any proceeding which is to be accorded finality is notice noticeably calculated, under all 

the circumstances, to apprise interested parties of the pendency of the action and afford them an 

opportunity to present their objections.  Milliken v. Meyer, 311 U.S. 457 (1940); Grannis v.   

Ordean, 234 U.S. 385 (1914); Priest v. Board of Trustees of Town of Las Vegas, 232 U.S. 604 

(1914);  Roller v. Holly, 176  U.S. 398 (1909).   

The constitutional violation of procedural due process actionable under Section 1983 is 

complete when the state fails to provide due  process. Bowlby v. City of Aberdeen, Miss., 681 F.3d 

215 (2012).  To determine whether a constitutional violation has occurred, it is necessary to ask 

what process the State provided and whether it was constitutionally adequate under the 

circumstances.  Coggin v. Longview Independent School Dist., 337 F.3d 459 (5th Cir. 2003).   

The School Board provided no process to the United Houma Nation, Inc. regarding its sale 

of the Daigleville School.     

Accepting the Plaintiff’s factual allegations as true, and reviewing the facts in a light most 

favorable to the Plaintiff,  a reasonable juror could certainly find that under the circumstances the   

United Houma Nation was due notice such that Twomby’s second prong of establishing a plausible  

entitlement to relief is satisfied.   
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Furthermore, it is reasonable to believe that discovery will lead to evidence to support the 

plaintiff’s claims or elements of the plaintiff’s claims.   

  III.    QUALIFIED IMMUNITY   

The doctrine of qualified immunity “balances two important interests—the need to hold 

public officials accountable when they exercise power irresponsibly and the need to shield officials 

from harassment, distraction and liability when they perform their duties reasonably.” Pearson v. 

Callahan, 555 U.S. 223, 231 (2009). In striking this balance, qualified immunity shields  

“government officials performing discretionary functions” from civil liability “insofar as their 

conduct does not violate clearly established statutory or constitutional rights of which a reasonable 

person would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982); see also Ashcroft v. 

al-Kidd, 563 U.S. 731, 743 (2011) (“Qualified immunity gives government officials breathing 

room to make reasonable but mistaken judgments about open legal questions.”).   

Where a public official invokes qualified immunity as a defense to a civil action against 

him, the plaintiff then has the burden “to demonstrate the inapplicability of the defense.” Club 

Retro, L.L.C. v. Hilton, 568 F.3d 181, 194 (5th Cir. 2009) (citing McClendon v. City of Columbia,  

305 F.3d 314, 323 (5th Cir. 2002) (en banc)). To meet this burden, a plaintiff must show “(1) that 

the official violated a statutory or constitutional right, and (2) that the right was ‘clearly established’ 

at the time of the challenged conduct.” Morgan v. Swanson, 659 F.3d 359, 371 (5th Cir. 2011) (en 

banc).   

“For a right to be clearly established, ‘[t]he contours of the right must be sufficiently clear 

that a reasonable official would understand that what he is doing violates that right.’ ” Turner v. 

Lieutenant Driver, 848 F.3d 678, 685 (5th Cir. 2017) (quoting Anderson v. Creighton, 483 U.S.  
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635, 640 (1987)) (alteration in original). Once a plaintiff alleges that an official’s conduct violated 

a clearly established right, the court must then determine “whether the official’s conduct was 

objectively reasonable under the law at the time of the incident.” Michalik v. Hermann, 422 F.3d 

252, 258 (5th Cir. 2005); see also Thompson v. Upshur Cnty., Tex., 245 F.3d 447, 457 (5th Cir.   

2001).   

An official’s conduct is not objectively unreasonable “unless all reasonable officials in the 

[official’s] circumstances would have then known that the [official’s] conduct violated the 

plaintiff’s rights.” Carroll v. Ellington, 800 F.3d 154, 169 (5th Cir. 2015). When denying qualified 

immunity, a court must point to “controlling authority—or a robust consensus of persuasive 

authority—that defines the contours of the right in question with a high degree of particularity.” 

Wyatt v. Fletcher, 718 F.3d 496, 503 (5th Cir. 2013). Precedent existing at the time of the 

challenged conduct “must have placed the statutory or constitutional question beyond debate.” 

alKidd, 563 U.S. at 741.   

When the defense of qualified immunity is raised in a motion filed pursuant to Rule  

12(b)(6), “it is the defendant’s conduct as alleged in the complaint that is scrutinized for ‘objective 

legal reasonableness.’ ” McClendon, 305 F.3d at 323 (emphasis in original) (quoting Behrens v.  

Pelletier, 516 U.S. 299, 309 (1996)). A court must determine that a plaintiff’s pleadings “assert 

facts which, if true, would overcome the defense of qualified immunity.” Zapata v. Melson, 750 

F.3d 481, 485 (5th Cir. 2014). The allegations must be pleaded with “sufficient precision and 

factual specificity to raise a genuine issue as to the illegality of defendant’s conduct at the time of 

the alleged acts.” Clayton v. Columbia Cas. Co., No. 11-845, 2012 WL 2952531, at *2-*3 (M.D. 

La. July 19, 2012) (Africk, J.) (internal quotation marks omitted).   

Case 2:21-cv-00439-BWA-MBN   Document 30   Filed 06/03/21   Page 15 of 24



16   

   

The School Board defendants are not protected by Qualified Immunity because their sale 

of the Daigleville School was illegal, in violation of La. R.S. 41:892(F)(2) and this is beyond 

debate.  The School Board signed a Cooperative Endeavor Agreement with the United Houma   

Nation which contractually granted unto the Nation the use and occupancy of the Daigleville 

School.  (Doc. 4-9).  Once granted, the benefits contracted to the  Nation could not be terminated 

by the School Board without due process of law.   The School Board received verbal notice that 

the United Houma Nation intended to continue in the benefits of the Cooperative Endeavor  

Agreement on May 29, 2020.  (Doc. 4-4).  The School Board received written notice that the United  

Houma Nation intend to continue in the benefits of the Cooperative Endeavor Agreement on June 

10, 2020.  (Doc. 4-4).  Philip Martin and Gregory Hardin knew that the Daigleville School was 

listed on the National Register of Historic Places prior to the sale of the school. (Doc. 4-25).   The 

School Board is aware of how important the Daigleville school is to the history and culture of  the 

tribe.   

Under the circumstances known to the School Board defendants at the time of the sale, it is 

inconceivable that any prudent School Board official would sell the Daigleville School for half its 

appraised value without notice (or opportunity to purchase) to the United Houma Nation.   

The sale of the Daigleville School was  illegal in violation of La. R.S. 41:892(F)(2).   The 

School Board defendants are not individually immune from suit because their actions were illegal, 

and violated the due process clause of the United States Constitution.  There is no prudent official 

anywhere who would engage in the actions taken by the defendants.  Even the defendants have 

agreed not to engage in their illegal actions in the future, at least as regards the sale of the 

Daigleville School.   

According to the rescission agreement contracted between the School Board and Walter   
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Guidry on April 30, 2021, the School Board is required to “properly market (the Daigleville 

School) for sale to all prospective purchasers”. (Doc. 28-2). This luxury of notice “to all 

prospective purchasers” was not afforded the United Houma Nation when the School Board sold 

the Daigleville School to Walter Guidry for half its appraised value.   

MONELL   

 The Terrebonne Parish School Board is liable under Monell because the United Houma 

Nation’s deprivation of property rights resulted from the implementation of a School Board policy 

of granting complete authority to the School Board President, including the authority to sell public 

property for beneath fair market value in violation of La. R.S. 41:892(F)(2) without notice to the 

public or any prospective buyers.      

   The illegal sale of the Daigleville School was part of a pattern f unconstitutionally selling 

public property for beneath fair market value.  (Doc. 1 ¶ 60).  The School Board’s adopted policy 

and procedure employed to sell the Daigleville School violates La. Const. art. VII § 14, and is 

therefore unconstitutional.  (Doc. 4-1, Page 10).   

  “Municipal liability under section 1983 is established upon a showing of  three elements:  

(1) a policy maker; (2) an official policy; and (3) violation of constitutional  rights whose moving 

force is the policy or custom.”  Piotrowski v. City of Houston, 237 F.3d 567, 578 (5th Cir. 2001).   

 The concept of “policy” in this standard is broader than laws or actions that have been given formal 

approval through an entity’s policymaking channels. Woodard v. Andrus, 419 F.3d 348, 352 (5th 

Cir. 2005).  When the person who committed the challenged act is in charge of policymaking in 

that part of the government, “policy” can sometimes be found to have established by the very act 

itself.  Id.  The act must be by a final decisionmaker who also is the policymaker unconstrained by 

policies imposed from a higher authority.  Jett v. Dallas Ind. Sch. Dist., 7 F.3d  1241, 1247 (5th Cir. 
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1983).  In addition, even absent a policymaker’s act or formal policy, enforcement of a sufficiently 

established custom or practice may be the basis for liability.  Pineda  v. City of Houston, 291 F.3d 

325 (5th Cir. 2002).   

  The School Board’s policy of granting unto Philip Martin vast authority to make all 

decisions regarding the sale of surplus property unconstrained, including selling property for 

beneath fair market value, is unconstitutional.     

  IV.   MOOTNESS   

 

  Once their illegal transaction had become the subject of a federal lawsuit, the defendants 

rescinded their unlawful sale of the Daigleville School, but only because the defendants ran into 

the stewardship of the United Houma Nation.  Had they not done so, the defendants may very well 

have gotten away with their illegal transactions.  The defendants have not yet rescinded the sale of 

the Little Caillou Elementary School, but the rescission of that sale is imminent since it is illegal 

based upon the same grounds that the defendants rescinded the sale of the Daigleville School.   

   The defendants now argue that because they have rescinded the sale of the Daigleville   

School, the case should be dismissed as moot.  However, not even one of the plaintiff’s claims are 

mooted by the defendants’ apparent recognition of the illegality of their actions represented by 

their rescission, and their agreement to “properly market (the school) to all prospective purchasers” 

in the future.  (Doc. 28-2).     

   An action is not rendered moot merely because a defendant government agency has  

corrected its actions.  Friends of the Earth, Inc. v. Laidlaw Environmental Services, 528 US  167 

(2000).   

   After contractually granting unto the United Houma Nation the benefits of use and 

occupancy of the Daigleville School, the School Board could not terminate those benefits without 
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due process.  The defendants illegal sale of the Daigleville School was transacted without due 

process afforded the United Houma Nation.      

 Because the due process injury is complete at the time process is denied, no later  hearing 

and no damage award can undo the fact that the arbitrary taking that was subject to the right of 

procedural due process has already occurred.  USCA Const. Amend. 14; Bowlby v. City of 

Aberdeen, Miss., 681  F.3d 215 (2012).  The denial of procedural due process is actionable for 

nominal damages without proof of actual injury.  U.S.C.A. Const. Amend. 14.  Id.   

 Even due process violations with de minimis damages are constitutionally-cognizabe 

claims; right to procedural due process is absolute in the sense that it does not depend upon the 

merits of a claimant’s substantive assertions, and because of the importance to organized society 

that procedural due process be observed.  USCA Const. Amend. 14.  Id.   

   The rescission of the defendants’ illegal sale of the Daigleville School does not absolve the 

School Board of its obligation to compensate the Plaintiff for its losses.  The plaintiff has prayed 

for the return of its occupancy rights (Doc. 1, Page 13),  a judgment declaring the sale  of the 

Daigleville School unconstitutional (Doc. 1 Page 13), all special damages proven at trial; all 

general damages proven at trial; reasonable attorney’s fees; costs of suit; all equitable relief and   

such other and further relief as the court shall deem proper. (Doc. 13).   

Motion for Leave of Court to Amend Plaintiff’s Complaint   

 If this Court should finds that the plaintiff has failed to state a claim under the United States 

Constitution, then the United Houma Nation requests leave of Court to amend its Complaint.  The 

plaintiff is prepared to plead a federal RICO claim against the defendants now that a third illegal 

transaction involving the same defendants has been discovered.    

CONCLUSION   
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 For the reasons stated herein, the United Houma Nation respectfully submit that this Court 

has subject matter jurisdiction and the United Houma Nation has articulated a cognizable claim 

under the Fourteenth Amendment of the U.S. Constitution.  The United Houma Nation had a 

contracted property interest in the Daigleville School and was therefore owed notice prior to the   

School Board’s termination of those interests.   

   Additionally, the School Board defendants have rescinded one of their two illegal sales, but 

their illegal act of depriving the United Houma Nation of its property rights was complete when 

they did not provide notice prior to the illegal sale.  The School Board defendants’ recognition of 

the illegality of their actions does not provide relief to the plaintiff as demanded.   

      

RESPECTFULLY SUBMITTED:   

s/Michael J. Billiot   

LAW OFFICES OF MICHAEL J. BILLIOT, LLC   

810 Roussell Street   

Houma, Louisiana  70360   

985-873-8307 Phone   

985-346-6052 Fax   

   

   

CERTIFICATION   

   

   I, Michael J. Billiot, do hereby certify that I have on this 3rd day of June, 2021, filed the 

foregoing pleading with the Clerk of Court by using the CM/ECF system, which will send notice of 

electronic filing to all counsel of  record.   

                           s/Michael J. Billiot   
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Statement of Uncontested Facts 

1. The Daigleville School is located at 8542 East Main Street in Houma, Louisiana, in Terrebonne 

Parish. 

2. After decades of trying to gain access to the Terrebonne Parish school system, Native American 

students graduated from high school for the first time in Terrebonne Parish in 1962 at the 

Daigleville School, one hundred and forty (140) years after the School Board was first formed 

in 1822.    

3. Three academic scholars have signed affidavits in this case opining that the Daigleville School 

is of extreme importance to the history and culture of the United Houma Nation, and is an 

irreplaceable icon for the tribe. 

4. The Terrebonne Parish School Board and United Houma Nation, Inc. entered into a Cooperative 

Endeavor Agreement on May 6, 2015. 

5. Pursuant to the Agreement, the United Houma Nation was granted the use and occupancy of the 

Daigleville School. 

6. In exchange, the United Houma Nation would provide: 

• Insurance on the property covering the School Board; 

• Maintenance and repair of the property and all improvements; 

• Payment of expenses for all construction improvements on the property the United 

Houma Nation chose to perform; 

• Housing and cultural events, educational programs, and community outreach programs 

for the residents of Terrebonne Parish. 

7. The Agreement had a term of five years, “from May 6, 2015 to May 6, 2020)”, but also stated 

that the Agreement, “shall be  renewed every five (5) years thereafter so along as UNITED 

HOUMA NATION utilizes the Daigleville School for the purposes set forth herein and 

UNITED HOUMA NATION repairs and maintains the building and grounds of the Daigleville 

School.” 

8. The Agreement further states “UNITED HOUMA NATION may, with a 30-day notice, cancel 

the agreement by written notification to the SCHOOL BOARD for any reason.” 

9. The Agreement is silent as to notice requirements of the School Board for cancellation of the 

Agreement. 

10. After May 5, 2015, a ceremony for the transfer of the keys to the Daigleville School from the 

School Board to the United Houma Nation was covered by the local press, and the tribe’s social 

media, featuring photos of School Board Superintendent Philip Martin, United Houma Nation, 

Inc. Chief Thomas Dardar and former students of the Daigleville School. 

11. After May 5, 2015, plaintiff immediately began insuring the property, naming the School Board 

as an additional insured, and kept the property insured throughout its stewardship, until 

February of 2021, when it learned the building had been sold. 
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12. Plaintiff also immediately began maintaining the grounds of the building and maintained the 

grounds throughout its stewardship, until February of 2021, when it learned the building had 

been sold. 

13. Plaintiff also began making repairs to the building in 2015. 

14. Plaintiff partnered with the Procter and Gamble Native American Network to perform further 

repairs on the building in 2016.   

15. The corporate giant’s Native American Network team is scheduled to return to perform further 

repairs at the Daigleville School in 2022. 

16. In 2019, the plaintiff partnered with historic preservationist Jacob Foreman to apply for listing 

on the  National Register of Historic Places, administered through the National Park Service and 

the Louisiana State Historic Preservation Office pursuant to the National Historic Preservation 

Act. 

17. The National Historic Preservation Act created the State Historic Preservation Offices to adopt 

an Historic Preservation Master Plan in each state consistent with federal law, to advise the 

federal government which properties within he state should receive the distinction of National 

Historic Landmark, and to administer the federal historic preservation tax credit program in the 

states for the refurbishment of properties listed on the Register. 

18. On May 6, 2020, the United Houma Nation had not previously sent notice to the School Board 

that it intended to cancel the Agreement. 

19. On May 6, 2020, the United Houma Nation had never received notice from the School Board 

that the Cooperative  Endeavor Agreement was not being renewed. 

20. After May 6, 2020, the tribe continued to pay the insurance on the building, including the 

School Board as an additional insured. 

21. The tribe also continued to pay for maintaining the grounds of the property. 

22. The tribe also continued planning with Procter & Gamble Native American Network, 

anticipating further repairs at the Daigleville School in 2022. 

23. The tribe also continued to have over $3500 in repair equipment inside the School for future 

repair work. 

24. The tribe also continued to pursue the federal designation of National Historic Landmark 

pursuant to the National Historic Preservation Act. 

25. The State of Louisiana Office of the Lieutenant Governor Department of Culture, Recreation & 

Tourism notified the Terrebonne Parish School Board that the Daigleville School had been 

nominated for listing on the National Register of Historic Places on May 20, 2020. 

26. On May 28, 2020, the United Houma Nation received a call from Curtis Constrantriche on 

behalf of the School Board regarding the Daigleville School agreement. 

27. United Houma Nation Tribal Administrator Lanor Curole returned Mr. Constrantriche’s call on 

May 29, 2020. 

28. After speaking to Mr. Constrantriche, Ms. Curole sent written notification to the School Board 

of the tribe’s intentions to continue its stewardship of the Daigleville School on June 10, 2020.   

29. Members of the United Houma Nation participated in the presentation of historic preservationist 

Jacob Foreman to the State Historic Preservation Office’s Review Committee to support the 

application for placement of the Daigleville School on the National Register of Historic Places 

on June 11, 2020. 
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30. Mr. Philip Martin was invited to attend the presentation by the Louisiana Lieutenant Governor’s 

Office, but Mr. Martin did not attend. 

31. Based upon the application completed in cooperation with the United Houma Nation, Inc,. and 

the presentation of historic preservationist Jacob Foreman, the State of Louisiana Historic 

Preservation Office recommended the Daigleville School to the federal National Park Service 

for inclusion on the National Register. 

32. The federal government approved the recommendation, and the Daigleville School was 

officially listed on the National Register of Historic Places on October 21, 2020, (0fficial 

reference #100005721) in the categories of architecture and ethnic heritage and for its 

association with the education of Native youth. 

33. The Terrebonne Parish School Board voted to sell the Daigleville School on October 6, 2020. 

34. On October 6, 2020, at a public school board meeting, Phillip Martin knew but did not disclose 

to the School Board that the Daigleville School was being considered for placement on the 

National Register of Historic Places for its significance to the education of Native youth. 

35. On October 6, 2020, at a public school board meeting, Philip Martin and Gregory Harding knew 

but did not disclose to the School Board that the United Houma Nation had submitted written 

notice of its intention to continue its stewardship of the Daigleville School. 

36. On that date, the School Board voted to authorize Philip Martin to sign all documents conducive 

to the sale of the Daigleville School. 

37. On November, 20, 2020, the Daigleville School located at 8542 East Main Street was appraised 

for $194,000; the property located at 114 Myrtle Street was appraised for $15,000 and the 

property located at 1701 Furman Street was appraised for $15,000, for a total appraised value of 

$225,000. 

38. On January 11, 2021 the Terrebonne Parish School Board entered into an agreement to sell the 

Daigleville School through real estate broker LaRussa Real Estate, which is  authorized by La. 

R.S. 41:892(F)(2). 

39. The minimum prices for which the  School Board contracted its real estate broker to sell the 

three properties were the same as the appraised values:  $195,000 for 8542 East Main Street, 

and $15,000 each for 114 Myrtle Street and 1701 Furman Street, for a total minimum price of 

$225,000. 

40. The Terrebonne Parish School Board and Walter Guidry agreed to a price of $115,000, for all 

three properties, which is 51% of the appraised value and the minimum amount for which the 

properties could be sold as per the real estate broker’s agreement. 

41. By the time 8542 East Main Street (sold with 114 Myrtle Street and 1701 Furman) appeared on 

the MLS, it was listed as “PRESOLD”. 

42. Philip Martin signed the Act of Sale after approved the beneath fair market value purchase 

price. 

43. Philip Martin had been given authority to make the final decision as to the purchase price  by 

the School Board at their October 6, 2020 meeting. 

44. As a result of the sale, Defendant Walter Guidry walked away with $110,000 in equity. 

45. Twenty-four days after the defendants sold the Daigleville School for 51% of the appraised 

value, the same officials sold Little Caillou Elementary, located at 5756 Highway 56, Chauvin, 

Louisiana 70344 to defendant Walter Guidry for 37% of the appraised value.   
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46. Little Caillou Elementary School appraised for $241,000 and was sold to Walter Guidry for 

$90,000, on February 25, 2021, according to documents filed with the Terrebonne Parish Clerk 

of Court. 

47. The total 30-day net profit in equity for defendant Walter Guidry from the two sales of public 

property is $261,000 – the difference between the appraised values of the properties and the 

amount the defendant paid for them. 

48. The United Houma Nation filed a verified complaint against the School Board defendants and 

Walter Guidry on March 2, 2021, claiming that the sale was invalid and unconstitutional, and 

accomplished through the deprivation of the Nation’s constitutional rights. 

49. On April 30, 2021, the defendants rescinded the sale, agreeing to “properly advertise the sale to 

all prospective purchasers.” 
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