
UNITED STATES DISTRICT COURT 
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UNITED HOUMA NATION, INC.   * CIVIL ACTION 

Plaintiff      * 

       * 
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       * 

TERREBONNE PARISH SCHOOL BOARD, * JUDGE BARRY W. ASHE (M) 

PHILIP MARTIN, GREGORY HARDING, *  

& WALTER GUIDRY     * MAGISTRATE JUDGE 

Defendants      * MICHAEL NORTH (5) 

 

 

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS PURSUANT  

TO FEDERAL RULES OF CIVIL PROCEDURE 12(b)(1) and 12(b)(6) 

 

 

NOW INTO COURT, through undersigned counsel, come defendants Terrebonne 

Parish School Board (“TPSB”); Philip Martin, individually and in his official capacity as 

Superintendent of Terrebonne Parish School Board (“Martin”); and Gregory Harding, 

individually and in his official capacity as President of Terrebonne Parish School Board 

(“Harding”) (sometimes collectively referred to as “School Board defendants”), who respectfully 

submit this memorandum in support of their motion to dismiss pursuant to Rule 12(b)(1) and 

Rule 12(b)(6) of the Federal Rules of Civil Procedure. 

I. INTRODUCTION 

 As the Court is aware, plaintiff, United Houma Nation, Inc. (“Houma Nation”), filed its 

complaint on March 2, 2021.  With regard to the School Board defendants, plaintiff makes 

various claims all regarding the sale of the Daigleville School located at 8542 East Main Street in 

Houma, Louisiana, to defendant Walter Guidry (“Guidry”).  The alleged causes of action brought 

forward by Houma Nation are listed in its complaint as (1) claims under 42 USC 1983; 

Case 2:21-cv-00439-BWA-MBN   Document 28-1   Filed 05/14/21   Page 1 of 20



2 

 

(2) violation of the spirit and public policy of the National Historic Preservation Act; 

(3) possessory action; (4) breach of contract; and (5) wrongful eviction/conversion (Doc. 1). 

On March 9, 2021, Houma Nation filed a “First Motion for Preliminary Injunction and 

Expedited Hearing” (Doc. 4), in which Houma Nation asked for a temporary restraining order 

and a preliminary and permanent injunction, although plaintiff’s motion does not state what 

actions by the School Board defendants it is seeking to enjoin. As the Court is aware, a hearing 

was held on Houma Nation’s motion for temporary restraining order on March 11, 2021.  The 

Court, in denying Houma Nation’s motion for temporary restraining order, stated: 

“In this particular case, we are dealing with claims related to a property that has 

been sold by the school board to Mr. Guidry and concerns regarding the damage 

that may be done to what is a historic landmark or a property designated as a 

historic landmark and the loss of maybe certain movable items of historic interest 

or of property value to the Houma Nation.” 

 

 “The greater concern that I have is with respect to the substantial likelihood of 

the claims. I don’t believe that the United Houma Nation has cleared their burden 

of proving, even on a prima facie basis, that they have a substantial likelihood -- 

that’s a pretty high burden, a substantial likelihood of prevailing on the merits of 

the claim, and here’s my reasons why. In terms of the claims against the school 

board, as I have discussed them with you, I really don’t see the irreparable harm 

associated with those claim even if I assume for today’s purposes that there might 

be an ability to establish a due process claim or a breach of contract. I’m not 

ruling on that. I’m not even indicating where I might be going with that. Even 

assuming today that those claims might have some merit, I don’t see the 

irreparable harm as to the school board.” 

 

On March 18, 2021, Houma Nation filed a Supplemental Memorandum in Support of its 

Preliminary Injunction (Doc. 11). That memorandum in support seems to be a further recitation 

of the facts as seen through the eyes of Houma Nation.  

On March 24, 2021, Houma Nation filed a First Amended Complaint (Doc. 13) in which 

it adds a sixth alleged cause of action, “fraud resulting from silence” and it also supplements its 

Count One, 42 USC 1983. 
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As will be shown below, this Court lacks subject matter jurisdiction and Houma Nation 

has not articulated a cognizable claim under the Fourteenth Amendment of the U.S. Constitution. 

In its demand, Houma Nation seeks a judgment declaring the sale of certain property to Guidry 

invalid and unconstitutional and to restore its alleged property rights (Doc. 1, ¶ 58-59). Houma 

Nation does not have a genuine property interest in the Daigleville School, and it cannot show 

that it was due any notice prior to the sale of the Daigleville School. Consequently, this Court 

lacks subject matter to entertain plaintiff’s claims. Furthermore, the sale of the Daigleville 

School was rescinded on April 30, 2021, and thus, the acts complained of by plaintiff are moot.  

II. LAW AND ARGUMENT 

A. Plaintiff’s Claims Should Be Dismissed Pursuant to Federal Rule of Civil 

Procedure 12(b)(1) for a Lack of Subject Matter Jurisdiction.  

 

“A case is properly dismissed for lack of subject matter jurisdiction when the court lacks 

the statutory or constitutional power to adjudicate the case.”1 Where subject matter jurisdiction 

does not exist, “the court cannot proceed at all in any cause.”2  

A court may base its disposition of a motion to dismiss under Rule 12(b)(1) on the 

following: (1) the complaint alone; (2) the complaint supplemented by undisputed facts; or 

(3) the complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.3  

As the party asserting jurisdiction, plaintiff bears the burden of proving subject matter 

jurisdiction.4  

 
1 Home Builders Ass’n of Miss., Inc. v. City of Madison, 143 F.3d 1006, 1010 (5th Cir. 1998) (internal quotation 

omitted). 
2 Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94-95 (1998) (internal citations and quotation marks omitted).  
3 Ambraco, Inc. v. Bossclip B.V., 570 F.3d 233, 238 (5th Cir. 2009). 
4 See Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 377 (1994). 
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a. The statutes identified by Houma Nation do not provide subject matter 

jurisdiction over the present facts of this case.  

 

As stated above, plaintiff alleges six causes of action: (1) claims under 42 USC 1983; 

(2) violation of the spirit and public policy of the National Historic Preservation Act; 

(3) possessory action; (4) breach of contract; (5) wrongful eviction/conversion; and (6) fraud 

resulting from silence (Doc. 1 and Doc. 13). 

Houma Nation claims this Court has jurisdiction under 28 U.S.C. Sections 1331, 1343, 

2201, 2202; 42 U.S.C. Sections 1983, 1985, 1988; the Fourth, Fifth, and Fourteenth 

Amendments; and 54 U.S.C. 300101, et seq., the National Historic Preservation Act (Doc. 1, 

¶ 5). Under the facts of this case, none of these statutes provide a basis for subject matter 

jurisdiction. In addition, a court’s “general equity powers” do not confer jurisdiction where none 

previously existed.  

i. The facts do not give rise to a claim pursuant to the Fourteenth 

Amendment and/or 42 USC 1983. 

 

Houma Nation alleges the School Board defendants, acting under color of law, violated 

its right to receive procedural and substantive due process guaranteed by the fourteenth 

amendment to the United States Constitution (Doc. 1, ¶ 63) and the School Board defendants 

conspired to deprive plaintiff of due process (Doc. 13, ¶ 105). Importantly, Houma Nation fails 

to provide any support or any law that it did have a recognizable property interest in the 

Daigleville School property or that it was required any notice. 

The Due Process Clause of the Fourteenth Amendment provides that no state shall 

“deprive a person of life, liberty or property without due process of law.” U.S. Const. amend. 

XIV, § 1. The substantive component of the Due Process Clause “protects individual liberty 

against ‘certain government actions regardless of the fairness of the procedures used to 
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implement them.’”5 Accordingly, substantive due process looks to whether the government has 

sufficient justification for taking away a person’s life, liberty, or property.6 If there is no denial 

of life, liberty, or property, then the government is not required to provide due process.7  

As the Fifth Circuit has explained, “[t]he central theme of procedural due process under 

the federal constitution is that parties whose liberty or property rights are affected by 

governmental action are entitled to notice and an opportunity to be heard in a meaningful 

manner.”8 A plaintiff must first establish a denial of a constitutionally protected property right in 

order to establish a procedural due process violation.9 Property rights are not created by the 

United States Constitution; instead, a plaintiff must show that he was denied a property right that 

“stem[s] from an independent source such as state law.”10 In this matter, plaintiff cannot show 

that he was “denied a property right that ‘stems from an independent source such as state law.’” 

To state a cause of action under § 1983 for violation of the Due Process Clause, plaintiff 

“must show that they have asserted a recognized ‘liberty or property’ interest within the purview 

of the Fourteenth Amendment, and that they were intentionally or recklessly deprived of that 

interest, even temporarily, under color of state law.”11 If there is no denial of life, liberty, or 

property, then the government is not required to provide due process. 

 It is clear that plaintiff did not own the Daigleville School property, nor did it lease the 

Daigleville School property from TPSB. The only link between the plaintiff and the Daigleville 

School property was the Cooperative Endeavor Agreement. It is the School Board defendants’ 

 
5 Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 450 (5th Cir.1994) (quoting Collins v. City of Harker Heights, 503 

U.S. 115, 125, 112 S.Ct. 1061, 117 L.Ed.2d 261 (1992)). 
6 Monumental Task Comm., Inc. v. Foxx, 157 F. Supp. 3d 573, 594 (E.D. La. 2016), aff'd sub nom. Monumental 

Task Comm., Inc. v. Chao, 678 F. App’x 250 (5th Cir. 2017). 
7 Id. 
8 Perry v. City of Bogalusa, No. CIV.A. 11-1786, 2012 WL 4344598 (E.D. La. Sept. 21, 2012).   
9 Id.   
10 Id.   
11 Id. (quoting Griffith v. Johnston, 899 F.2d 1427, 1435 (5th Cir.1990)). 
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position that that Cooperative Endeavor Agreement expired due to the failure of plaintiff to use it 

in accordance with the terms of that Agreement and the failure of plaintiff to maintain and repair 

the school property. Regardless of whether or not the Cooperative Endeavor Agreement was in 

effect or not, this Cooperative Endeavor Agreement was not recorded.12 All that happened in this 

case is that TPSB sold property it owned to Mr. Guidry. Plaintiff cannot point to a law or a 

contract that states it was entitled to notice of the sale.  

 Furthermore, plaintiff never used the building. Plaintiff’s reliance on Louisiana Code of 

Civil Procedure article 4702 is misplaced. That article provides, “When an owner of immovable 

property wishes to evict the occupant therefrom, after the purpose of the occupancy has ceased, 

the owner or his agent, shall first cause a written notice to vacate the property to be delivered to 

the occupant.” However, this article applies when someone is allowing another person to live or 

occupy its property and does not have a lease with that person.  Louisiana Code of Civil 

Procedure article 4704 defines “occupant” as follows:   

“‘Occupant’ includes a sharecropper; half hand; day laborer; former owner; and 

any person occupying immovable property by permission or accommodation of 

the owner, former owner, or another occupant, except a mineral lessee, owner of a 

mineral servitude, or a lessee of the owner.” 

 

 Since plaintiff was not living in the building and since plaintiff never used the building, 

plaintiff fails to meet the definition of “occupant.” 

 Additionally, the Cooperative Endeavor Agreement contains no provision that requires 

the School Board to give notice to United Houma Nation for anything, much less if TPSB were 

going to sell the Daigleville School property.  

 The Daigleville school was not the property of Houma Nation; and therefore, Houma 

Nation can have no substantive due process claim. Therefore, the School Board defendants 

 
12 See LA. CODE CIV. PROC. ART. 2712 (“A third person who acquires an immovable that is subject to an unrecorded 

lease is not bound by the lease.”). 
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respectfully submit that plaintiff cannot establish a Fourteenth Amendment due process claim.  

Consequently, because plaintiff cannot establish a Fourteenth Amendment due process claim, it 

is likewise unable to establish claim pursuant to § 1983. 

ii. The facts do not give rise to a claim pursuant to the National Historic 

Preservation Act. 

 

Plaintiff did not own the Daigleville School. Additionally, there is nothing regarding the 

National Historic Preservation Act that would prohibit TPSB from selling its property. Plaintiff 

claims that the TPSB, Martin, and Gregory violated the National Historic Preservation Act 

(“NHPA”). TPSB approved the sale of this surplus property prior to the property allegedly 

becoming a historic property under the National Historic Preservation Act (“NHPA”) and 

regardless TPSB actions are not subject to review by the NHPA.  

Congress enacted the NHPA to encourage historic preservation in the United States in 

federal and federally-assisted projects.13 The NHPA “requires each federal agency to take 

responsibility for the impact that its activities may have upon historic resources.”14 Section 106 

of the NHPA, now codified at 54 U.S.C. § 306108, prohibits federal agencies from approving 

the expenditure of federal funds on an undertaking without taking into account “the effect of the 

undertaking on any historic property.”15 

Section 106 upholds the NHPA’s objectives “neither by forbidding the destruction of 

historic sites nor by commanding their preservation, but instead by ordering the government to 

take into account the effect any federal undertaking might have on them.”16 The NHPA is 

procedural in nature. Id. “It does not itself require a particular outcome, but rather ensures that 

 
13 Friends of St. Frances Xavier Cabrini Church v. FEMA, 658 F.3d 460, 462 (5th Cir.2011). 
14 Coliseum Square Ass’n, Inc. v. Jackson, 465 F.3d 215, 224 (5th Cir.2006) (emphasis added). 
15 54 U.S.C. § 306108 (emphasis added). 
16 Coliseum Square Ass’n, 465 F.3d at 225. 
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the relevant federal agency will, before approving funds or granting a license to the undertaking 

at issue, consider the potential impact of that undertaking on surrounding historic places.”17  

As stated above, TPSB actions are not subject to review by the NHPA and Houma Nation 

has not and cannot demonstrate any nexus between a federally-funded project and the subject 

property in this case. Consequently, under the facts of this case, the Court does not have subject 

matter jurisdiction as to any alleged NHPA claim. 

iii.  Houma Nation’s remaining state law claims  

Houma Nation has not articulated a cognizable claim under the Fourteenth Amendment 

of the U.S. Constitution because it did not have a genuine property interest in the Daigleville 

School, and it cannot show that it was due any notice prior to the sale of the Daigleville School. 

Consequently, this Court lacks subject matter to entertain the remaining state law claim of 

possessory action, breach of contract, wrongful eviction/conversion, and fraud resulting from 

silence (Doc. 1). Thus, these causes of action should likewise be dismissed for lack of subject 

matter jurisdiction because the court lacks the statutory or constitutional power to adjudicate 

these state law claims.18  

B. Plaintiff’s Claims Should Be Dismissed Pursuant to Federal Rule of Civil 

Procedure 12(b)(6) for Failure to State a Cognizable Claim.  

 

Motions to dismiss for failure to state a claim are appropriate when a defendant attacks 

the complaint because it fails to state a legally cognizable clam.19  When deciding a 

 
17 Id. (quoting Bus. & Residents All. of E. Harlem v. Jackson, 430 F.3d 584, 591 (2d Cir.2005)). 
18 See Home Builders Ass’n of Miss., Inc. v. City of Madison, 143 F.3d 1006, 1010 (5th Cir. 1998) (internal 

quotation omitted); Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94-95 (1998) (internal citations and 

quotation marks omitted).  
19 Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001). 
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Rule 12(b)(6) motion to dismiss, “[t]he court accepts all well-pleaded facts as true, viewing them 

in the light most favorable to the plaintiff.”20   

“While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed 

factual allegations, a plaintiff’s obligation to provide the grounds of his entitlement to relief 

requires more than labels and conclusions, and a formulaic recitation of the elements of a cause 

of action will not do. . . .”21 The tenet that a court must accept as true all of the allegations 

contained in a complaint is inapplicable to legal conclusions.22 Threadbare recitals of the 

elements of a cause of action, supported by mere conclusory statements, do not suffice.23  

In considering a Rule 12(b)(6) motion to dismiss for failure to state a claim, a district 

court generally “must limit itself to the contents of the pleadings, including attachments 

thereto.”24  However, “the court may permissibly refer to matters of public record.”25 

“The test of pleadings under Rule 12(b)(6) is devised to balance a party’s right to redress 

against the interests of all parties and the court in minimizing expenditure of time, money, and 

resources devoted to meritless claims.”26 

Houma Nation fails to provide any support or any law that it did have a recognizable 

property interest in the Daigleville School property or that it was required any notice prior to the 

sale of TPSB property by TPSB. Based on the blatant lack of any facts alleging a legally 

cognizable clam, United Houma Nation’s claims against TPSB, Martin, and Harding are subject 

 
20 In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2007) (internal quotation marks omitted).  
21 Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 1964-65, 167 L.Ed.2d 929 (2007) (citations, 

quotation marks, and brackets omitted). 
22 Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009) (citing Twombly, 550 U.S. at 

555, 127 S.Ct. 1955). 
23 Id.  
24 Collins v. Morgan Stanley Dean Witter, 224 F.3d 496, 498 (5th Cir. 2000). 
25 Yazdi v. Lafayette Par. Sch. Bd., No. 6:18-CV-00510, 2020 WL 5876703, at *2 (W.D. La. Sept. 30, 2020), 

citing Cinel v. Connick, 15 F.3d 1338, 1343 n.6 (5th Cir. 1994); see also Test Masters Educational Services, Inc. v. 

Singh, 428 F.3d 559, 570 n.2 (5th Cir. 2005). 
26 Gonzales v. Nueces County, Texas, 2017 WL 40338, *1 (S.D. Tex. Jan. 4, 2017), citing Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 558 (2007).   
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to dismissal pursuant Rule 12(b)(6) for failure to state a claim. United Houma Nation’s 

complaint falls significantly short of the aforementioned standard as set forth in Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544, 558 (2007). Clearly, under Twombly, a complainant must make 

allegations that take the complaint “from conclusory to factual and beyond possible to 

plausible.”27 None of the allegations in this complaint nor any of the accompanying exhibits 

create even a possible cause of action, much less a plausible one.    

The court in Cooper v. City of Plano, 2011 WL 2912808 (E.D. Tex. June 21, 2011), 

explained the two-step approach for assessing the sufficiency of a complaint in the context of a 

Rule 12(b)(6) motion found in Ashcroft v. Iqbal, 129 S.Ct. 1937, 1949 (2009), which discussion 

underscores the reason the claim against the School Board defendants should be dismissed.  

In Iqbal, the Supreme Court established a two-step approach for assessing the 

sufficiency of a complaint in the context of a Rule 12(b)(6) motion.  First, the 

Court identifies conclusory allegations and proceeds to disregard them, for they 

are “not entitled to the assumption of truth.”  Iqbal, 129 S.Ct. at 1951.  Second, 

the Court “consider[s] the factual allegations in [the complaint] to determine if 

they plausibly suggest an entitlement to relief.”  Id.  “This standard ‘simply calls 

for enough facts to raise a reasonable expectation that discovery will reveal 

evidence of the necessary claims or elements.’” Morgan v. Hubert, 335 F.App’x 

466, 469 (5th Cir. 2009).  This evaluation will “be a context-specific task that 

requires the reviewing court to draw on its judicial experience and common 

sense.”28   

 

 There is not a single fact alleged concerning any action that the School Board defendants 

undertook to deprive plaintiff of any constitutionally protected right.  Houma Nation has not 

articulated a cognizable claim under the Fourteenth Amendment of the U.S. Constitution because 

it did not have a genuine property interest in the Daigleville School, and it cannot show that it 

was due any notice prior to the sale of the Daigleville School. Furthermore, the School Board 

 
27 Id. at 557.   
28 Cooper v. City of Plano, 2011 WL 2912808 * 2 (E.D. Tex. June 21, 2011), citing Icqbal, 129 S.Ct. at 

1950. 
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defendants did not evict plaintiff from the property. Consequently, this Court lacks subject 

matter jurisdiction because Houma Nation has not articulated a cognizable claim. 

C. Plaintiff’s Claims Should Be Dismissed as to Martin and Harding Individually Because 

of Qualified Immunity.  

 

Under the Fifth Circuit standard, the doctrine of qualified immunity protects government 

officials from civil damages liability when they reasonably could have believed that their 

conduct was not barred by law, and immunity is not denied unless existing precedent places the 

constitutional question beyond debate.29 

“Qualified immunity balances two important interests—the need to hold public officials 

accountable when they exercise power irresponsibly and the need to shield officials from 

harassment, distraction and liability when they perform their duties reasonably.”30 The law 

generally disfavors expansive civil liability for actions taken while state officials are on duty 

because such liability “can entail substantial social costs, including the risk that fear of personal 

monetary liability and harassing litigation will unduly inhibit officials in the discharge of their 

duties.”31 In short, “[q]ualified immunity gives government officials breathing room to make 

reasonable but mistaken judgments about open legal questions.”32 

Evaluating qualified immunity is a two-step process, and the burden is on the plaintiff to 

prove that a government official is not entitled to qualified immunity.33 First, it must be 

determined whether the plaintiff has alleged a violation of a clearly established constitutional or 

statutory right.34 A right is clearly established only if its contours are “sufficiently clear that a 

 
29 Morgan v. Swanson, 659 F.3d 359, 370–71 (5th Cir.2011). 
30 Pearson v. Callahan, 555 U.S. 223, 231, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009). 
31 Anderson v. Creighton, 483 U.S. 635, 638, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987). 
32 Ashcroft v. al–Kidd, 131 S.Ct. 2074, 2085, 179 L.Ed.2d 1149 (2011). 
33 Michalik v. Hermann, 422 F.3d 252, 258 (5th Cir.2005). 
34 See Jones v. City of Jackson, 203 F.3d 875, 879 (5th Cir. 2000). 
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reasonable official would understand that what he is doing violates that right.”35 The applicable 

law that binds the conduct of officeholders must be clearly established at the time the allegedly 

actionable conduct occurs.36  

If the first step is met (i.e., the official’s conduct violates an established right), the second 

step is to determine whether the defendant’s conduct was objectively reasonable.37 Both steps in 

the qualified immunity analysis are questions of law.38 

When deciding whether the right allegedly violated was “clearly established,” the court 

asks whether the law so clearly and unambiguously prohibited the conduct that every reasonable 

official would understand that what he is doing violates the law.39 Answering in the affirmative 

requires the court to be able to point to “controlling authority—or a robust consensus of 

persuasive authority—that defines the contours of the right in question with a high degree of 

particularity.”40  This requirement establishes a high bar. When there is no controlling authority 

specifically prohibiting a defendant’s conduct, the law is not clearly established for the purposes 

of defeating qualified immunity.41   

Acknowledging these clearly drawn bright line principles of qualified immunity, we 

proceed to the merits of the plaintiff’s claims. Houma Nation accuses Terrebonne Parish School 

Board members, Philip Martin and Gregory Harding, of being liable individually and in their 

official capacities. Philip Martin is the Superintendent of the Terrebonne Parish School Board 

and Gregory Harding is the President of the Terrebonne Parish School Board. Both Martin and 

 
35 Wooley v. City of Baton Rouge, 211 F.3d 913, 919 (5th Cir.2000) (quotation marks omitted). 
36 Id. 
37 Jones, 203 F.3d at 879 (quotation marks omitted). 
38 Wooley, 211 F.3d at 919. 
39 Morgan, 659 F.3d at 371 (quotations omitted). 
40 Id. at 371–72 (citations and quotations omitted). 
41 See id. at 372. 

Case 2:21-cv-00439-BWA-MBN   Document 28-1   Filed 05/14/21   Page 12 of 20



13 

 

Harding are entitled to a presumption of qualified immunity unless and until Houma Nation can 

prove they are not entitled to qualified immunity.42  

First, it must be determined whether the Houma Nation has alleged a violation of a 

clearly established constitutional or statutory right.43 Houma Nation has not articulated a 

cognizable claim under the Fourteenth Amendment of the U.S. Constitution because it did not 

have a genuine property interest in the Daigleville School, and it cannot show that it was due any 

notice prior to the sale of the Daigleville School. Consequently, Houma Nation fails this first 

step because it is unable to establish it had a right that was clearly established at the time the 

alleged actions took place.44 

However, assuming Houma Nation can meet the first step (i.e., the official's conduct 

violates an established right), it will be unable to establish the second step which is that Martin 

and Harding’s conduct was not objectively reasonable.45 Both Martin and Harding acted 

objectionably reasonable under the circumstances.  

The only interest Houma Nation had in the subject property was via an unrecorded 

Cooperative Endeavor Agreement with TPSB that was executed in May of 2015. That 

Agreement granted Houma Nation the use and occupancy of the Daigleville School property 

located at 8542 East Main Street, Houma, Louisiana, as long as certain conditions were met. The 

Agreement had a five-year term (May 6, 2015 to May 6, 2020). While the term was to renew 

every five years, it would only renew if Houma Nation utilized the school property “for the 

 
42 See Michalik v. Hermann, 422 F.3d 252, 258 (5th Cir.2005). 
43 See Jones v. City of Jackson, 203 F.3d 875, 879 (5th Cir. 2000). 
44 See Wooley v. City of Baton Rouge, 211 F.3d 913, 919 (5th Cir.2000). 
45 See Jones, 203 F.3d at 879. 
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purposes set forth herein and UNITED HOUMA NATION repairs and maintains the building 

and grounds of the Daigleville School.”46   

Regarding the use of the school property, the Agreement provided, “UNITED HOUMA 

NATION shall use the Daigleville School Property for the purposes of housing and operating its 

cultural events, educational programs, and community outreach programs for the residents of 

Terrebonne Parish.”  Houma Nation did not utilize the property for these reasons at all, nor did it 

repair the property. In fact, when the property was sold, there was no electricity to the building.   

Regarding the maintenance and repair of the building, the Agreement provided, 

“UNITED HOUMA NATION will at UNITED HOUMA NATION’s sole expense, repair and 

maintain in good repair the Daigleville School Property and all improvements located on said 

property, including foundation, parking lot, roof, interior and exterior walls, floors, ceilings, 

ducts, utilities, air-conditioning, heating, lighting, plumbing and mechanical.”47 Again, Houma 

Nation failed to maintain and repair the building.  

Therefore, TPSB considered the Cooperative Endeavor Agreement to have not renewed 

on May 6, 2020 due to the total disrepair of the school and the failure of Houma Nation to utilize 

the property in any manner whatsoever. 

 On October 6, 2020, at a School Board meeting, the Terrebonne Parish School Board 

voted to declare the property located at 8542 East Main Street, Houma, Louisiana 70360 

(Daigleville School) as surplus, authorized the Superintendent to have the building and property 

appraised, authorized the sale of said property in accordance with applicable laws, all 

 
46 The Cooperative Endeavor Agreement is attached as Exhibit 9 to plaintiff’s Motion for Preliminary Injunction 

(Doc. 4). 
47 The Cooperative Endeavor Agreement is attached as Exhibit 9 to plaintiff’s Motion for Preliminary Injunction 

(Doc. 4). 
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transactions subject to Board attorney review and approval; and, further, authorized the Board 

President to sign all necessary documents pertaining thereto.  

 The simple fact of the matter is that the only action taken by the School Board at that 

October 6, 2020 meeting was to declare the Daigleville School property a surplus, which was the 

first step needed to sell the property.  That motion also authorized the School Board President to 

sign any and all documents necessary to sell the Daigleville School.  The Daigleville School was 

not appraised until November 9, 2020, and the listing agreement with LaRussa Real Estate for 

the Daigleville School was signed on January 11, 2021. The purchase agreement for the 

Daigleville School was signed by the purchaser, Walter Guidry, on January 20, 2021.  The sale 

of the Daigleville School was signed by Walter Guidry on January 28, 2021 and signed by 

Gregory Harding, President of the Terrebonne Parish School Board, on February 1, 2021. 

Thus, there is simply no clearly established constitutional right—and United Houma 

Nation cites to none—that would give rise to a cognizable claim under the Fourteenth 

Amendment of the United States Constitution. Houma Nation did not have a genuine property 

interest in the Daigleville School, and it cannot show that it was due any notice prior to the sale 

of the Daigleville School. Further, plaintiff has not pled any facts that would prove the second 

element, i.e., that Mr. Martin and Mr. Harding’s conduct was not objectionably reasonable. All 

Mr. Harding did was sign the Act of Sale of the property. Plaintiff has articulated zero facts as to 

Mr. Martin’s alleged wrongful conduct.  

Consequently, Martin and Harding are entitled to qualified immunity because Houma 

Nation is unable to establish it had a right that was clearly established at the time the alleged 

actions took place.48 Alternatively, assuming Houma Nation established that Martin and 

Harding’s actions violated a clearly established right, it will be unable to establish that Martin 

 
48 See Wooley v. City of Baton Rouge, 211 F.3d 913, 919 (5th Cir.2000). 
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and Harding’s conduct was not objectively reasonable under the circumstances.49 Thus, Houma 

Nation’s claims against them individually should be dismissed.  

D. Plaintiff’s Claims Should Be Dismissed as to TPSB and Defendants in Their Official 

Capacities Because TPSB is Not Vicariously Liable and Plaintiff Cannot Succeed on a 

Monell Claim. 

 

The plaintiff asserts municipal liability claims against TPSB and official-capacity claims 

against Martin and Harding. A claim under 42 U.S.C. § 1983 against a public official in his or 

her official capacity is actually a claim against the governmental entity that the official represents 

– here, TPSB.50 A governmental entity such as the TPSB may not be held liable under section 

1983 for the violation of constitutional rights on a theory of vicarious liability.51   

TPSB may, however, be liable under Monell v. Dep’t of Soc. Servs  when allegedly 

unconstitutional conduct “implements or executes a policy statement, ordinance, regulation, or 

decision officially adopted and promulgated by that body’s officers.”52 

To state a Monell claim, a plaintiff must allege facts that plausibly establish that (1) an 

official policy, (2) that was promulgated by the municipal policymaker, (3) was the moving force 

behind the violation of a constitutional right.53 The requirement of an official policy may be 

satisfied by proof of an “official policy or custom that deprives individuals of their constitutional 

rights” or “a persistent, widespread practice which, although not officially promulgated, is so 

common and well settled as to constitute a custom that fairly represents municipal policy.”54  

Houma United Nation’s official-capacity claims against the individual defendants and 

Monell claims against TPSB are redundant. With respect to the any Monell claims against TPSB, 

 
49 See Jones, 203 F.3d at 879. 
50 See Hafer v. Melo, 502 U.S. 21, 25, 112 S.Ct. 358, 116 L.Ed.2d 301 (1991). 
51 Hicks-Fields v. Harris Cty., Texas, 860 F.3d 803, 808 (5th Cir. 2017) (citations omitted). 
52 Monell v. Dep’t of Soc. Servs., 436 U.S. 658, 690, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). 
53 Blanchard-Daigle v. Geers, No. 18-51022, 802 Fed.Appx. 113, 2020 WL 730586, at *2 (5th Cir. Feb. 12, 2020). 
54 Esteves v. Brock, 106 F.3d 674, 677 (5th Cir. 1997), citing Monell, 436 U.S. at 694, 98 S.Ct. 2018) (citations 

omitted); see also Yazdi v. Lafayette Par. Sch. Bd., No. 6:18-CV-00510, 2020 WL 5876703, at *2 (W.D. La. 

Sept. 30, 2020). 
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Houma United Nation fails to state a claim because it does not allege that official TPSB policy 

was the driving force for any of these actions, nor that these actions were part of a widespread 

practice so common and well-settled as to constitute municipal policy.55  

TPSB cannot be held vicariously liable for actions by the Individual Defendants that 

might violate TPSB policy.56 Nor has United Houma Nation pled facts showing a practice so 

common and well-settled as to represent municipal policy.57  

United Houma Nation does not plead facts identifying an offending official TPSB policy 

that was promulgated by an TPSB policymaker. To state a claim of liability under section 1983, a 

plaintiff must allege facts that plausibly establish that an official policy was promulgated by the 

municipal policymaker.58 That policymaker must have “final policymaking authority.”59  State 

law guides the determination as to the official whose decisions represent the official policy of the 

local government unit.60 “A Louisiana school superintendent is not a policymaker 

for Monell purposes.”61  

Accordingly, defendant, Martin, is not a TPSB policymaker. By extension, the remaining 

individual defendant, Harding, President of TPSB, is not a TPSB policymaker. Accordingly, 

United Houma Nation has not pled an essential element of a Monell claim. 

Additionally, Houma Nation has not pled a violation of a constitutional right. As 

explained, Houma Nation fails to provide any support or any law that it did have a recognizable 

property interest in the Daigleville School property or that it was required any notice. Thus, 

 
55 See Yazdi v. Lafayette Par. Sch. Bd., No. 6:18-CV-00510, 2020 WL 5876703, at *3 (W.D. La. Sept. 30, 2020). 
56 Hicks-Fields v. Harris Cty., Texas, 860 F.3d at 808.  
57 See Yazdi v. Lafayette Par. Sch. Bd., No. 6:18-CV-00510, 2020 WL 5876703, at *3 (W.D. La. Sept. 30, 2020). 
58 Blanchard-Daigle v. Geers, No. 18-51022, 802 Fed.Appx. 113, 2020 WL 730586, at *2 (5th Cir. Feb. 12, 2020) 

(emphasis added). 
59 Davis v. Tarrant Cty., Tex., 565 F.3d 214, 227 (5th Cir. 2009). 
60 Jett v. Dallas Independent School Dist., 491 U.S. 701, 737, 109 S.Ct. 2702, 105 L.Ed.2d 598 (1989). 
61 Randolph v. E. Baton Rouge Par. Sch. Sys., 774 F. App’x 861, 865 n.1 (5th Cir. 2019) (citing La. R.S. 

§ 17:81(A)(1)). 

Case 2:21-cv-00439-BWA-MBN   Document 28-1   Filed 05/14/21   Page 17 of 20



18 

 

Houma Nation has not stated a cognizable claim. Hence, it cannot, by extension, connect any 

TPSB policy to a violation of constitutional rights. 

E. The Sale of the Daigleville School Was Rescinded on April 30, 2021, and Thus, the Acts 

Complained of by Plaintiff Are Moot.  

 

 On April 30, 2021, the Terrebonne Parish School Board and Walter Guidry jointly 

decided to rescind the sale of the Daigleville School.62  At the scheduled hearing on plaintiff’s 

Motion for Preliminary Injunction, which was held on May 3, 2021, counsel for plaintiff 

acknowledged that the rescission of the sale resulted in plaintiff’s Motion for Preliminary 

Injunction being moot.  Thus, the Court issued a minute order denying plaintiff’s Motion for 

Preliminary Injunction and Motion in Limine as moot (see Doc. 26).  However, plaintiff 

contends that even though its Motion for Preliminary Injunction is moot, plaintiff somehow still 

maintains a cause of action against defendants for damages.  However, a review of plaintiff’s 

Complaint and First Amended Complaint illuminates the fact that plaintiff has not even pled that 

it is entitled to damages.  Plaintiff’s complaint contains a listing of alleged facts and contains the 

following statements: 

• “Plaintiff seeks a judgment declaring the Terrebonne Parish School Board’s 

sale of the Daigleville School to Walter Guidry invalid and 

unconstitutional.”63 

 

• “Plaintiff further seeks the restoration of its property rights, and all other 

equitable relief.”64 
 

 In plaintiff’s Count One, plaintiff makes no mention of damages.  Likewise, in plaintiff’s 

Counts Two, Three, Four, Five, and Six (Count Six is contained in the plaintiff’s first amending 

complaint), plaintiff does not even make an allegation that the actions of any of the defendants 

caused it damages. 

 
62 A copy of the executed rescission is attached as Exhibit 1. 
63 See Doc. 1, ¶ 58. 
64 See Doc. 1, ¶ 59. 
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 When reviewing plaintiff’s demand paragraph in its original complaint, plaintiff asks for 

a temporary restraining order, a preliminary and permanent injunction, a final judgment requiring 

defendants to allow the United Houma Nation, Inc. tribal members to retrieve their movable 

property currently located inside the Daigleville School, a final judgment declaring the sale of 

the property located at 8542 East Main Street unconstitutional, to tax the cost of this action 

against defendants, to award plaintiff’s attorneys’ fees pursuant to 42 U.S.C. § 1988, and to grant 

any further relief to which plaintiff may be entitled.  Nowhere in either complaint does plaintiff 

allege that the actions of any of the defendants caused it damages, nor does it allege what those 

damages might be.  As stated above, plaintiff has failed to plead an actionable due process claim 

or claim under 42 U.S.C. § 1983.  Because plaintiff has failed to plead a cognizable 1983 claim, 

plaintiff cannot be awarded any attorneys’ fees.  It is clear from plaintiff’s complaint that the 

crux of plaintiff’s complaint was to have the Court declare the sale of the Daigleville School 

unconstitutional.  While the School Board defendants maintain that the sale was constitutional, 

their decision to rescind the sale clearly makes plaintiff’s complaint moot as well.  Therefore, the 

School Board defendants respectfully submit that plaintiff’s complaint should be dismissed since 

plaintiff has not made any allegations that it is due damages, nor has plaintiff made any 

allegations as to what its damages might be. 

III. CONCLUSION 

 For the reasons stated herein, the School Board defendants respectfully submit that this 

Court lacks subject matter jurisdiction, and Houma Nation has not articulated a cognizable claim 

under the Fourteenth Amendment of the U.S. Constitution. Houma Nation does not have a 

genuine property interest in the Daigleville School and cannot show that it was due any notice 

prior to the sale of the Daigleville School. Additionally, the sale of the Daigleville School was 
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rescinded on April 30, 2021, and thus, the acts complained of by plaintiff are moot. 

Consequently, this Court lacks subject matter to entertain plaintiff’s claims, and this Court 

should grant the School Board defendants’ motion to dismiss pursuant to Rule 12(b)(1) and 

Rule 12(b)(6) of the Federal Rules of Civil Procedure. 
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