
 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

 
UNITED HOUMA NATION, INC.   * CIVIL ACTION 
Plaintiff       * 
       * 
       * NO.  2:21-cv-00439 
VERSUS      *       
       * 
TERREBONNE PARISH SCHOOL BOARD, * JUDGE BARRY W. ASHE (M) 
PHILIP MARTIN, GREGORY HARDING, *  
& WALTER GUIDRY     * MAGISTRATE JUDGE 
Defendants      * MICHAEL NORTH (5) 
 
______________________________________________________________________________ 

 
MEMORANDUM OF LAW IN OPPOSITION TO 

PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION 
______________________________________________________________________________ 
 

NOW INTO COURT, through undersigned counsel, come defendants Terrebonne Parish 

School Board (“TPSB”); Philip Martin, individually and in his official capacity as Superintendent 

of Terrebonne Parish School Board (“Martin”); and Gregory Harding, individually and in his 

official capacity as President of Terrebonne Parish School Board (“Harding”) (sometimes 

collectively referred to as “School Board defendants”), who hereby appear solely for the purposes 

of responding to the motion for preliminary injunction filed by United Houma Nation, Inc., and 

specifically reserve all rights and defenses to it including, but not limited to, the right to object to 

the subject matter jurisdiction of this Court.  

MAY IT PLEASE THE COURT: 

I. INTRODUCTION 

 As the Court is aware, plaintiff, United Houma Nation, Inc. (“Houma Nation”), filed its 

complaint on March 2, 2021.  With regard to the School Board defendants, plaintiff makes various 

claims all regarding the sale of the Daigleville School located at 8542 East Main Street in Houma, 
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Louisiana, to defendant Walter Guidry (“Guidry”).  The alleged causes of action brought forward 

by Houma Nation are listed in its complaint as (1) claims under 42 USC 1983; (2) violation of the 

spirit and public policy of the National Historic Preservation Act; (3) possessory action; (4) breach 

of contract; and (5) wrongful eviction/conversion. 

 On March 9, 2021, Houma Nation filed a “First Motion for Preliminary Injunction and 

Expedited Hearing” (Doc. 4), in which Houma Nation asked for a temporary restraining order and 

a preliminary and permanent injunction, although the motion does not state what actions by the 

School Board defendants Houma Nation is seeking to enjoin.  In its memorandum in support of 

the preliminary injunction, Houma Nation states, “The plaintiff requests a preliminary injunction 

that will protect the building, the cultural remains inside and outside and the movable property of 

the plaintiff converted with the sale during the pendency of this suit.”1  Houma Nation also states, 

“The plaintiff requests a temporary restraining order issue immediately for protection of its 

property interests between the time of filing this motion and the time the court rules on the 

motion.”2  At the end of its memorandum in support, United Nation states, “A preliminary 

injunction is appropriately issued against the Terrebonne Parish School Board, Philip Martin and 

Gregory Harding.  The Daigleville Sale is invalid; thus, the School Board remains in control of the 

public property, and its officials have shown that their interest in the School is to discard it.”3 

 On March 10, 2021, Houma Nation filed an Ex Parte/Consent First Motion for Temporary 

Restraining Order (see Doc. 5).  As the Court is aware, a hearing was held on Houma Nation’s 

motion for temporary restraining order on March 11, 2021.  The Court, in denying Houma Nation’s 

motion for temporary restraining order, stated, “In this particular case, we are dealing with claims 

 
1 See Doc. 4-1, page 3. 
2 See Doc. 4-1, page 3. 
3 See Doc. 4-1, page 13. 

Case 2:21-cv-00439-BWA-MBN   Document 15   Filed 03/28/21   Page 2 of 18



3 
 

related to a property that has been sold by the school board to Mr. Guidry and concerns regarding 

the damage that may be done to what is a historic landmark or a property designated as a historic 

landmark and the loss of maybe certain movable items of historic interest or of property value to 

the Houma Nation.”4  In denying the motion for temporary restraining order, the Court stated, 

“The greater concern that I have is with respect to the substantial likelihood of the claims.  I don’t 

believe that the United Houma Nation has cleared their burden of proving, even on a prima facie 

basis, that they have a substantial likelihood -- that’s a pretty high burden, a substantial likelihood 

of prevailing on the merits of the claim, and here’s my reasons why. 

 In terms of the claims against the school board, as I have discussed them with you, I really 

don’t see the irreparable harm associated with those claims even if I assume for today’s purposes 

that there might be an ability to establish a due process claim or a breach of contract.  I’m not 

ruling on that.  I’m not even indicating where I might be going with that.  Even assuming today 

that those claims might have some merit, I don’t see the irreparable harm as to the school board.” 

 On March 18, 2021, Houma Nation filed a Supplemental Memorandum in Support of its 

Preliminary Injunction (Doc. 11).  That memorandum in support seems to be a further recitation 

of the facts as seen through the eyes of Houma Nation.  However, what is again absent from that 

memorandum is a clear statement by Houma Nation of what action of the School Board defendants 

Houma Nation is seeking to enjoin. 

 On March 24, 2021, Houma Nation filed a First Amended Complaint (Doc. 13) in which 

it adds a sixth alleged cause of action, “fraud resulting from silence” and a supplement to its 

Count I, 42 USC 1983. 

 
4 See Transcript, page 19. 
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 As will be shown below, Houma Nation’s request for a preliminary injunction as to the 

School Board defendants should be denied, as Houma Nation has not even articulated what actions 

of the School Board defendants it is seeking to enjoin.  The Daigleville School has already been 

sold, and thus, absent a ruling that the sale be declared a nullity, which said relief has not been 

requested by United Nation, there is no School Board actions to enjoin.  Furthermore, the School 

Board defendants believe that this Court lacks subject matter jurisdiction because Houma Nation 

has not articulated a cognizable claim under the Fourteenth Amendment of the U.S. Constitution, 

as it does not have a property interest in the Daigleville School, and it cannot show that it was due 

any notice of the Terrebonne Parish School Board’s intention to sell the Daigleville School. 

II. LAW AND ARGUMENT 

A. The Standard for Injunctive Relief. 
 

 In Centurum Info. Tech. Inc. v. Geocent, LLC, No. CV 21-0082, 2021 WL 533707, at *11 

(E.D. La. Feb. 12, 2021), Judge Fallon summarized the standard for injunctive relief as follows: 

 “Any injunctive relief is considered a drastic remedy, not to be granted routinely, but 
only when the movant, by a clear showing, carries the burden of persuasion. White v. 
Carlucci, 862 F.2d 1209, 1211 (5th Cir. 1989). The district court may grant a 
preliminary injunction only if the movant establishes four requirements: (1) a 
likelihood of success on the merits; (2) a likelihood of suffering irreparable harm in the 
absence of the relief sought; (3) the threatened injury to plaintiff outweighs the 
threatened harm to defendant; and (4) the relief will not disserve the public interest. 
Brock Servs., LLC v. Rogillio, 936 F.3d 290, 296 (5th Cir. 2019) (citing Cardoni v. 
Prosperity Bank, 805 F.3d 573, 579 (5th Cir. 2015)); see also “Winter v. Nat. Res. Def. 
Council, Inc., 555 U.S. 7, 20 (2008). The party seeking injunctive relief must satisfy a 
cumulative burden of proving all four requirements.  Id. The grant of injunctive relief 
is an extraordinary remedy which requires the movant to unequivocally show the need 
for its issuance.” Valley v. Rapides Par. Sch. Bd., 118 F.3d 1047, 1050 (5th Cir. 1997) 
(internal citation omitted).” 
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1.  Plaintiff is not like to succeed on the merits regarding its claims against School 
Board defendants.  

 
 

As stated above, plaintiff brings forward six causes of action against defendants.  Plaintiff 

is not likely to succeed on any of its claims, for plaintiff had no property interest in the Daigleville 

School.  The only interest that plaintiff had in the school was an unrecorded Cooperative Endeavor 

Agreement with TPSB that was executed in May of 2015.  That Agreement granted plaintiff the 

use and occupancy of the Daigleville School property located at 8542 East Main Street, Houma, 

LA as long as certain conditions were met.  The Agreement had a five-year term (May 6, 2015 to 

May 6, 2020).  While the term was to renew every five years, it would only renew if plaintiff 

utilized the school property “for the purposes set forth herein and UNITED HOUMA NATION 

repairs and maintains the building and grounds of the Daigleville School.”5   

Regarding the use of the school property, the Agreement provided, “UNITED HOUMA 

NATION shall use the Daigleville School Property for the purposes of housing and operating its 

cultural events, educational programs, and community outreach programs for the residents of 

Terrebonne Parish.”  The evidence will show that plaintiff did not utilize the property at all, nor 

did it repair the property.  In fact, when the property was sold, there was no power to the school 

building.   

Regarding the maintenance and repair of the building, the Agreement provided, “UNITED 

HOUMA NATION will at UNITED HOUMA NATION’s sole expense, repair and maintain in 

good repair the Daigleville School Property and all improvements located on said property, 

including foundation, parking lot, roof, interior and exterior walls, floors, ceilings, ducts, utilities, 

air-conditioning, heating, lighting, plumbing and mechanical.”  Again, the evidence will show that 

 
5 The Cooperative Endeavor Agreement is attached as Exhibit 9 to plaintiff’s Motion for Preliminary Injunction 
(Doc. 4). 
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plaintiff failed to maintain and repair the building.  Therefore, TPSB considered the Cooperative 

Endeavor Agreement to have not renewed on May 6, 2020 due to the total disrepair of the school 

and the failure of plaintiff to utilize it in any manner whatsoever. 

a)  Plaintiff cannot succeed on the merits regarding its claim as to the 14th 
amendment and/or 42 USC 1983. 
 

 To support its claim that the School Board defendants violated the Fourteenth Amendment 

to the U.S. Constitution, plaintiff states, “If the School Board believed the tribe had lost its legal 

right to occupy the property, it was required to give notice to the tribe prior to infringement upon 

the tribe’s property rights pursuant to La. C.C.P. art. 4702.”6  Plaintiff goes on to allege that TPSB 

intentionally and recklessly divested the United Houma Nation, Inc. of its property rights by selling 

the Daigleville School and its contents without notice. . . .7   However, plaintiff fails to provide 

any support or any law that it did have a property interest in the Daigleville School property or that 

it was required any notice.  

The Due Process Clause of the Fourteenth Amendment provides that no state shall “deprive a 

person of life, liberty or property without due process of law.” U.S. Const. amend. XIV, § 1. The 

substantive component of the Due Process Clause “protects individual liberty against ‘certain 

government actions regardless of the fairness of the procedures used to implement them.’ ” Doe v. 

Taylor Indep. Sch. Dist., 15 F.3d 443, 450 (5th Cir.1994) (quoting Collins v. City of Harker 

Heights, 503 U.S. 115, 125, 112 S.Ct. 1061, 117 L.Ed.2d 261 (1992)). Accordingly, substantive 

due process looks to whether the government has sufficient justification for taking away a person’s 

life, liberty, or property.  Monumental Task Comm., Inc. v. Foxx, 157 F. Supp. 3d 573, 594 (E.D. 

La. 2016), aff'd sub nom. Monumental Task Comm., Inc. v. Chao, 678 F. App'x 250 (5th Cir. 

 
6 See Doc. 4-1, page 4. 
7 See Doc. 4-1, page 5. 

Case 2:21-cv-00439-BWA-MBN   Document 15   Filed 03/28/21   Page 6 of 18



7 
 

2017).  If there is no denial of life, liberty, or property, then the government is not required to 

provide due process.  Id. 

As the Fifth Circuit has explained, “[t]he central theme of procedural due process under 

the federal constitution is that parties whose liberty or property rights are affected by governmental 

action are entitled to notice and an opportunity to be heard in a meaningful manner.” Perry v. City 

of Bogalusa, No. CIV.A. 11-1786, 2012 WL 4344598, (E.D. La. Sept. 21, 2012).  A plaintiff must 

first establish a denial of a constitutionally protected property right in order to establish a 

procedural due process violation.  Id.  Property rights are not created by the United States 

Constitution; instead, a plaintiff must show that he was denied a property right that “stem[s] from 

an independent source such as state law.”  Id.  In this matter, plaintiff cannot show that he was 

“denied a property right that ‘stems from an independent source such as state law.’” 

To state a cause of action under § 1983 for violation of the Due Process Clause, plaintiff 

“must show that they have asserted a recognized ‘liberty or property’ interest within the purview 

of the Fourteenth Amendment, and that they were intentionally or recklessly deprived of that 

interest, even temporarily, under color of state law.” Id. (quoting Griffith v. Johnston, 899 F.2d 

1427, 1435 (5th Cir.1990)). If there is no denial of life, liberty, or property, then the government 

is not required to provide due process. 

 It is clear that plaintiff did not own the Daigleville School property nor did it lease the 

Daigleville School property from TPSB.  The only thing linking plaintiff to the Daigleville School 

property was the Cooperative Endeavor Agreement discussed above.  It is the School Board 

defendants’ position that that Cooperative Endeavor Agreement expired due to the failure of 

plaintiff to use it in accordance with the terms of that Agreement and the failure of plaintiff to 

maintain and repair the school property.  Regardless of whether or not the Cooperative Endeavor 
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Agreement was in effect or not, this Cooperative Endeavor Agreement was not recorded.  

Furthermore, plaintiff was not an occupant of it, for plaintiff never used the building.  Plaintiff’s 

reliance on La. C.C.P. art. 4702 is misplaced.  That article provides, “When an owner of 

immovable property wishes to evict the occupant therefrom, after the purpose of the occupancy 

has ceased, the owner or his agent, shall first cause a written notice to vacate the property to be 

delivered to the occupant.”  However, this article applies when someone is allowing another person 

to live or occupy its property and does not have a lease with that person.  La. C.C.P. art. 4704 

defines “occupant” as follows:   

“ ‘Occupant’ includes a sharecropper; half hand; day laborer; former owner; and 
any person occupying immovable property by permission or accommodation of the 
owner, former owner, or another occupant, except a mineral lessee, owner of a 
mineral servitude, or a lessee of the owner.” 
 

 Since plaintiff was not living in the building and since plaintiff never used the building, 

plaintiff fails to meet the definition of “occupant.” 

 Even if plaintiff were to be considered an “occupant,” that fact alone does not prohibit 

TPSB from selling the property.  La. C.C.P. art. 2712 provides, “A third person who acquires an 

immovable that is subject to an unrecorded lease is not bound by the lease.”  The Cooperative 

Endeavor Agreement likewise contains no provision that requires the School Board to give notice 

to United Houma Nation for anything, much less if TPSB were going to sell the Daigleville School 

property.  Therefore, the School Board defendants respectfully submit that plaintiff cannot 

establish a Fourteenth Amendment due process claim.  Furthermore, since plaintiff cannot 

establish a Fourteenth Amendment due process claim, it is unable to establish a 1983 claim. 

 Plaintiff argues that it has a substantive due process claim under the Fourteenth 

Amendment by way of TPSB voting to sell the Daigleville School on October 6, 2020.  Plaintiff 

has stated that the TPSB voted to sell the Daigleville school to Walter Guidry (emphasis added) 
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on October 6, 2020 throughout its pleadings despite being told and shown that this is absolutely 

not true.  On October 6, 2020, at a School Board meeting, the Terrebonne Parish School Board 

voted to declare the property located at 8542 East Main Street, Houma, Louisiana 70360 

(Daigleville School) as surplus, authorized the Superintendent to have the building and property 

appraised, authorized the sale of said property in accordance with applicable laws, all transactions 

subject to Board attorney review and approval; and, further, authorized the Board President to sign 

all necessary documents pertaining thereto. The simple fact of the matter is that the only action 

taken by the School Board at that October 6, 2020 meeting was to declare the Daigleville School 

property a surplus, which was the first step needed to sell the property.  That motion also authorized 

the School Board President to sign any and all documents necessary to sell the Daigleville School.8  

The Daigleville School was not appraised until November 9, 2020, and the listing agreement with 

LaRussa Real Estate for the Daigleville School was signed on January 11, 2021.  The purchase 

agreement for the Daigleville School was signed by the purchaser, Walter Guidry, on January 20, 

2021.  A copy of that purchase agreement is attached as Exhibit 2.  The sale of the Daigleville 

School was signed by Walter Guidry on January 28, 2021 and signed by Gregory Harding, 

President of the Terrebonne Parish School Board, on February 1, 2021.  A copy of the Act of Sale 

is attached as Exhibit 3.  The resolution attached to the sale simply refers to the October 6, 2020 

meeting as the meeting that authorized the President of TPSB, in this case Gregory Harding,9 to 

sign the Act of Sale.  The Daigleville school was not the property of Houma Nation; and therefore, 

Houma Nation can have no substantive due process claim. 

 

 

 
8 See Exhibit 1, minutes of October 6, 2020 School Board meeting. 
9 Gregory Harding did not become President of TPSB until January of 2021.   
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b) Plaintiff cannot succeed on its claim for violation of the spirit and public 
policy of the National Historic Preservation Act. 

 
Again, regarding the Daigleville School, plaintiff did not own the school; and therefore, at 

this time, the School Board defendants are researching the issue of whether or not plaintiff had the 

authority to attempt to list the school on the National Historic Register.  Regardless of whether or 

not plaintiff had the authority to list the school on the National Historic Register, there is nothing 

regarding the National Historic Preservation Act that would prohibit TPSB from selling its 

property.  Plaintiff claims that the TPSB, Martin, and Gregory violated the National Historic 

Preservation Act (“NHPA”). TPSB approved the sale of this surplus property prior to the property 

allegedly becoming a historic property under the National Historic Preservation Act (“NHPA”) 

and regardless TPSB actions are not subject to review by the NHPA.  

Congress enacted the NHPA to encourage historic preservation in the United States in 

federal and federally-assisted projects. Friends of St. Frances Xavier Cabrini Church v. FEMA, 

658 F.3d 460, 462 (5th Cir.2011). The NHPA “requires each federal agency to take responsibility 

for the impact that its activities may have upon historic resources.” Coliseum Square Ass’n, Inc. v. 

Jackson, 465 F.3d 215, 224 (5th Cir.2006) (emphasis added). Section 106 of the NHPA, now 

codified at 54 U.S.C. § 306108, prohibits federal agencies from approving the expenditure of 

federal funds on an undertaking without taking into account “the effect of the undertaking on any 

historic property.” 54 U.S.C. § 306108 (emphasis added).  

Section 106 upholds the NHPA’s objectives “neither by forbidding the destruction of 

historic sites nor by commanding their preservation, but instead by ordering the government to 

take into account the effect any federal undertaking might have on them.” Coliseum Square Ass’n, 

465 F.3d at 225. The NHPA is procedural in nature. Id. “It does not itself require a particular 

outcome, but rather ensures that the relevant federal agency will, before approving funds or 
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granting a license to the undertaking at issue, consider the potential impact of that undertaking on 

surrounding historic places.” Id. (quoting Bus. & Residents All. of E. Harlem v. Jackson, 430 F.3d 

584, 591 (2d Cir.2005)). 

The Plaintiff has not demonstrated any nexus between a federally-funded project and the 

subject property in this case. Therefore, Plaintiff has failed to demonstrate a likelihood of success 

on the merits of their NHPA claim. 

c) Plaintiff cannot succeed on its possessory action claim. 
 

 Louisiana Code of Civil Procedure Article 3658 provides the requisites for a possessory 

action.  That article provides as follows: 

“To maintain the possessory action the possessor must allege and prove that: 
 

(1) He had possession of the immovable property or real right 
therein at the time the disturbance occurred; 

 
(2) He and his ancestors in title had such possession quietly and 

without interruption for more than a year immediately prior to 
the disturbance, unless evicted by force or fraud; 

 
(3) The disturbance was one in fact or in law, as defined in 

Article 3659; and 
 
(4) The possessory action was instituted within a year of the 

disturbance.” 
 
 Louisiana Code of Civil Procedure Article 3660 defines “possession” as follows:   

“A person is in possession of immovable property or of a real right therein, within 
the intendment of the articles of this Chapter, when he has the corporeal possession 
thereof, or civil possession thereof preceded by corporeal possession by him or his 
ancestors in title, and possesses for himself, whether in good or bad faith, or even 
as a usurper. 
 
Subject to the provisions of Articles 3656 and 3664, a person who claims the 
ownership of immovable property or of a real right therein possesses through his 
lessee, through another who occupies the property or enjoys the right under an 
agreement with him or his lessee, or through a person who has the use or usufruct 
thereof to which his right of ownership is subject.” 
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 Louisiana Civil Code Article 3425 defines “corporeal possession” as follows: 
 

“Corporeal possession is the exercise of physical acts of use, detention, or 
enjoyment over a thing.” 
 
Louisiana Civil Code Article 3431 defines “civil possession” as follows: 
 
“Once acquired, possession is retained by the intent to possess as owner even if the 
possessor ceases to possess corporeally.  This is civil possession.” 
 

 Louisiana Civil Code Article 3421 defines “possession” as follows: 
 
“Possession is the detention or enjoyment of a corporeal thing, movable or 
immovable, that one holds or exercises by himself or by another who keeps or 
exercises it in his name. 
  
The exercise of a real right, as a servitude, with the intent to have it as one’s own 
is quasi-possession.  The rules governing possession apply by analogy to the quasi-
possession of incorporeals.” 
 

 Louisiana Civil Code Article 3424 provides as follows: 
 

“To acquire possession, one must intend to possess as owner and must take 
corporeal possession of the thing.” 
 

 Louisiana Code of Civil Procedure Article 3661 provides as follows: 

“In the possessory action, the ownership or the title of the parties to the immovable 
property or real right therein is not at issue. 
 
No evidence of ownership or title to the immovable property or real right therein 
shall be admitted except to prove: 
 

(1) The possession thereof by a party as owner; 
 

(2) The extent of the possession thereof by a party; or 
 

(3) The length of time in which a party and his ancestors in title have 
had possession thereof.” 
 

 Louisiana Code of Civil Procedure Article 3662 provides as follows: 

“A judgment rendered for the plaintiff in a possessory action shall: 
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(1) Recognize his right to the possession of the immovable property 
or real right therein, and restore him to possession thereof if he 
has been evicted, or maintain him in possession thereof if the 
disturbance has not been an eviction; 
 

(2) Order the defendant to assert his adverse claim of ownership of 
the immovable property or real right therein in a petitory action 
to be filed within a delay to be fixed by the court not to exceed 
sixty days after the date the judgment becomes executory, or be 
precluded thereafter from asserting the ownership thereof, if the 
plaintiff has prayed for such relief; and 

 
(3) Award him the damages to which he is entitled and which he has 

prayed for.” 
 

 The evidence will show that Houma Nation was exercising corporeal possession of the 

school property; and therefore, it cannot prove an essential element of a possessory action. 

   i.   Even if Houma Nation could prove it had possession of the  
    school property, it does not have the requisite intent to satisfy  
    its burden of proof in a possessory action. 

 LSA-C.C. art. 3437, 3438, and 3439, provide: 

“Art. 3437. Precarious possession. 

“The exercise of possession over a thing with the permission of or on behalf of the 
owner or possessor is precarious possession.” 

Art. 3438. Presumption of precariousness. 

“A precarious possessor, such as a lessee or a depositary, is presumed to possess 
for another although he may intend to possess for himself.” 

Art. 3439. Termination of precarious possession. 

“A co-owner, or his universal successor, commences to possess for himself when 
he demonstrates this intent by overt and unambiguous acts sufficient to give notice 
to his co-owner. 

Any other precarious possessor, or his universal successor, commences to possess 
for himself when he gives actual notice of this intent to the person on whose behalf 
he is possessing.” 

 
 In Satsuma Pentecostal Church v. Harris, 563 So.2d 1247 (La.App. 1 Cir. 6/26/90), the 

plaintiff church instituted a possessory action claiming that they had acquired the disputed property 

Case 2:21-cv-00439-BWA-MBN   Document 15   Filed 03/28/21   Page 13 of 18

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000012&cite=LACIART3437&originatingDoc=I8e596bfd0f2211d998cacb08b39c0d39&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000012&cite=LACIART3438&originatingDoc=I8e596bfd0f2211d998cacb08b39c0d39&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000012&cite=LACIART3439&originatingDoc=I8e596bfd0f2211d998cacb08b39c0d39&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000012&cite=LACIART3437&originatingDoc=I8e596bfd0f2211d998cacb08b39c0d39&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000012&cite=LACIART3438&originatingDoc=I8e596bfd0f2211d998cacb08b39c0d39&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000012&cite=LACIART3439&originatingDoc=I8e596bfd0f2211d998cacb08b39c0d39&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


14 
 

in 1935 and had possessed the property as owner since.  Plaintiff claimed that defendant disturbed 

its possession.  The trial court held that the church did not possess the property as owner but had 

used the property in dispute with the permission of the record owners.  The First Circuit affirmed 

holding that the Church was a precarious possessor.  The First Circuit reasoned that since the 

Church was a precarious possessor, it did not have the type of possession necessary to support a 

possessory action.  The Church did not possess as owner until the Church notified defendant until 

early 1980 that the Church claimed ownership, and therefore, intended to possess for themselves 

and not on behalf of someone else.  The Church filed the possessory action in April of 1980; and 

therefore, did not possess as owner for a year.  Just like Satsuma Pentecostal Church, Houma 

Nation is a precarious possessor (if it is even a possessor); and therefore, Houma Nation cannot 

satisfy its burden of proof as to a possessory action. 

d) Plaintiff cannot succeed on its breach of contract claim. 
 

 As stated above, it is the School Board’s contention that the Cooperative Endeavor 

Agreement was no longer in existence due to the failure of plaintiff to use it and maintain it.  

Therefore, plaintiff cannot succeed on its breach of contract claim since it itself had breached the 

terms of the Agreement, which therefore, did not automatically renew. 

e) Plaintiff cannot succeed on its wrongful eviction/conversion claim. 
 

 Plaintiff cannot establish a claim for conversion because it did not own the property.  

Again, as stated above, plaintiff was not an occupant of the building; and therefore, plaintiff could 

not be evicted.  Furthermore, all TPSB did was to sell its property.  Even if the Cooperative 

Endeavor Agreement was still in place, it was an unrecorded Agreement that does not prohibit the 

sale of property.  Therefore, plaintiff cannot succeed on its wrongful eviction/conversion claim. 
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f) Plaintiff cannot succeed on its “fraud resulting from silence claim.” 
 
 The School Board defendants were under no duty or obligation to give any type of notice 

to plaintiff, especially since the School Board considered the Cooperative Endeavor Agreement to 

be no longer in place due to the failure of plaintiff to use and maintain it.  However, as stated 

above, even if that Cooperative Endeavor Agreement were still in place, it contains no notice 

provision that would require TPSB to give it notice of its intention to sell the property.  This is not 

fraud.  Properties are sold all the time with unrecorded leases and/or contracts affecting that 

property. 

2.  Plaintiff has not shown that it will suffer irreparable harm. 

 To secure injunctive relief, the movant must demonstrate that it will suffer imminent and 

irreparable harm in the absence of the relief sought. Centurum, supra citing Fed. R. Civ. P. 65. 

The Fifth Circuit has held that “the equitable injunctive power of the federal court will not be 

exercised save in exceptional cases to prevent irreparable injury which is clear and imminent.” 

Centurum, supra citing Heath v. City of New Orleans, 320 F. Supp. 545, 546 (E.D. La.1970), aff’d, 

435 F.2d 1307 (5th Cir.1971). “Speculative injury is not sufficient; there must be more than an 

unfounded fear on the part of the applicant.” Centurum, supra citing Holland Am. Ins. Co. v. 

Succession of Roy, 777 F.2d 992, 997 (5th Cir. 1985). See also Monumental Task Comm., Inc. v. 

Foxx, 157 F.Supp.3d 573, 583 (E.D. La 2016).  Merely alleging irreparable injury is not 

sufficient. Doyle v. BP Exploration & Production Inc., No. 10--1827, 2010 WL 2674632 (E.D. 

La. Jun. 29, 2010). Furthermore, Plaintiff must show that the harm could not be remedied by a 

damage award, and in this instance, Plaintiff states “it would be difficult to place a monetary value 

on the connection of Native Americans to [a] historic and culturally iconic place.” 

See Ramkhalawan v. Ramkhalawan, No. 11-18, 2011 WL 63506 (E.D. La. Jan. 6, 2011). Plaintiff 
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has not presented facts or evidence to establish a threat of irreparable injury by TPSB, Martin, 

and/or Harding. Furthermore, plaintiff has not asserted, much less proven, that any potential harm 

could not be remedied by a damages award. 

B. Alternatively, if the Court were to issue a Preliminary Injunction, Houma Nation 
 should have to post a bond. 
  

Alternatively, if the Court finds that issuance of a Preliminary Injunction is warranted, 

TPSB, Martin, and Harding respectfully request that this Honorable Court order the Plaintiff to 

give security in an “amount that the court considers proper to pay the costs and damages sustained 

by any party found to have been wrongfully enjoined or restrained.” Federal Rules of Civil 

Procedure Rule 65(c). 

The Fifth Circuit has held that failure to require a bond is reversible error. Nichols v. Alcatel 

USA Inc. 532 F.3d 364 (5th Cir. 2008). In Nichols, the court stated: [W]e have previously 

highlighted the importance of the bond requirement. It assures the enjoined party that it may readily 

collect damages ... in the event that it was wrongfully enjoined, without further litigation and 

without regard to the possible insolvency of the applicant, and it provides the plaintiff with notice 

of the maximum extent of its potential liability.... Because of the importance of the bond 

requirement, failure to require the posting of a bond or other security constitutes grounds for 

reversal of an injunction. Id. citing Phillips v. Chas. Schreiner Bank, 894 F.2d 127, 131 (5th Cir. 

1990). 

The amount of security required is based on the court's estimate of the potential loss to the 

party caused by erroneous issuance of the injunction or order. Continuum Co., Inc. v. Incepts, Inc. 

873 F.2d 801 (5th Cir. 1989). If the Court should issue a Preliminary Injunction, the Defendants 

will be prepared to address the required amount for a security bond through testimony, evidence, 

and argument at the upcoming hearing. 
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III.  CONCLUSION 

 The School Board defendants respectfully submit that plaintiff is unlikely to succeed on 

the merits of any of its claim, as the School Board has already sold the Daigleville School property 

to Walter Guidry.  Furthermore, plaintiff has not adequately moved for any injunction regarding 

the School Board defendants because it has not articulated what School Board defendants actions 

should be enjoined.  Since TPSB has already sold the property, it seems that there is nothing to 

enjoin the School Board defendants from doing.  Likewise, there can be no irreparable harm, since 

the Daigleville school has already been sold.  Therefore, the School Board defendants respectfully 

submit that plaintiff’s motion for preliminary injunction be denied, and alternatively, should the 

Court find it necessary to grant a preliminary injunction, Houma Nation should be required to post 

a bond. 

Respectfully submitted, 

      DUVAL, FUNDERBURK, SUNDBERY, 
            RICHARD & WATKINS, APLC 
 
 
 
      /s/ Stanwood R. Duval_____________________ 
      STANWOOD R. DUVAL (27732) 
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      stan@duvallawfirm.com 

berwick@duvallawfirm.com 
      kathryn@duvallawfirm.com 
      101 Wilson Avenue (70364) 
      Post Office Box 3017 
      Houma, Louisiana 70361 
      Telephone: (985) 876-6410 
      Fax: (985) 851-1490 
      Counsel for Defendants, Terrebonne Parish  

School Board, Philip Martin, individually and in his 
official capacity as Superintendent of Terrebonne 
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of Terrebonne Parish School Board 
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