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A Streamlined Model of Tribal Appellate Court Rules for 
Lay Advocates and Pro Se Litigants [excerpts] 

 

By Gregory D. Smith 

* * * 
The most glaring difference 

between the tribal court system and 
the state and federal court systems is 
that tribal courts often have lay 
advocates and/or a higher percentage 
of pro se litigation. Lay advocates did 
the bulk of criminal defense work in 
tribal courts prior to the Tribal Law 
and Order Act (TLOA). TLOA 
mandates licensed attorneys provide 
criminal defense to indigents if 
sentences are enhanced to felony 
status. However, TLOA, a recent 
amendment to the Indian Civil Rights 
Act (ICRA), does not promise 
appointed legal counsel in civil cases 
or petty level criminal matters. It only 

promises the right of a litigant to 
retain legal counsel in those scenarios. 
As the National Judicial College’s 
National Tribal Judicial Center 
recently declared: 

While there are many 
ways tribal courts may differ 
from their state counterparts, 
one truly unique aspect of 
tribal justice systems is the 
use of lay advocates. 

* * * 
II. TRIBAL APPELLATE COURTS 

Tribal appellate courts are 
usually called supreme courts or 
courts of appeal. They are usually 
courts of last resort for their 
respective tribal nations. Tribal 

appellate courts usually have three, 
five, or seven justices. The age of 
tribal supreme courts range from 
nearly two centuries old, like the 
Cherokee Supreme Court, to tribal 
supreme courts that are barely two 
years old, like the Mashpee 
Wampanoag Supreme Court. 
Probably the most complex and 
evolved tribal court system in North 
America belongs to the Navajo tribe, 
which addresses 45,000 cases per year 
on the trial level, has a published 
multi-volume code, and a formal 
published appellate reporter service. 
Some tribes enter into intertribe 
appellate brokerage panel agreements 
that handle appeals from multiple 



tribes such as the Southwest 
Intertribal Court of Appeals or the 
Inter-Tribal Council of Nevada. There 
is little guidance for lay advocates or 
pro se litigants who present tribal 
appeals. The fact that most tribal 
court systems are underfunded and 
access to affordable legal 
representation is often impossible, 
mandates that the appellate process 
be made as simple as possible for pro 
se litigants and lay advocates. * * * 
III. PRO SE AND LAY ADVOCATE 
APPEALS 

A pro se appeal is an appeal 
being presented by the litigant herself, 
without the guidance of a lawyer. A 
lay advocate is a nonlawyer who does 
not have a law license, but is allowed 
in the tribal court system to represent 
clients. Pro se litigation is often 
cumbersome on the court and baffling 
to the pro se litigant. There is very 
little literature available to guide the 
inexperienced pro se presenter 
through the appellate maze. * * * 
* * * More often, the tribal member 
who wishes to appeal a tribal court 

ruling must act alone or through a lay 
advocate. Lay advocates usually have 
limited education, perhaps only a 
high school diploma or an on-line 
paralegal degree. This causes Due 
Process and fundamental fairness 
concerns because pro se and lay 
advocates are held to the same legal 
presentation standards in tribal courts 
as are expected of attorneys. Some pro 
se or lay advocate appeal 
presentations are strong, but a 
majority of presentations by litigants 
are weak, rambling, and guarantee 
failure on appeal because appellate 
rules are not followed.  
* * * As the U.S. Commission on Civil 
Rights explained “lay advocates are 
usually tribal members who represent 
other members in tribal court for a 
small fee.” Some lay advocates are 
very good at their jobs, degree or no 
degree, while other lay advocates 
have not even graduated from high 
school and their representation may 
be well intentioned, but lack quality. 
While “lay advocates play a critical 
role in ensuring that tribal members 

have access to the tribal justice 
system,” the issue at hand is a 
defendant’s Due Process right to a fair 
trial. Concern exists over the fact that 
lay advocates may not be able to meet 
Due Process muster under the Indian 
Civil Rights Act because ineffective 
assistance of counsel does not apply 
to lay advocates. Therefore, even 
though over half of the Native 
American tribal courts allow for the 
appointment of counsel, or a lay 
advocate, to indigents facing criminal 
charges, that offer does not 
necessarily guarantee Due Process 
and fundamental fairness to tribal 
court defendants. For this reason, the 
TLOA requires that appointed 
counsel for indigent defendants must 
be licensed. This same protection is 
not offered in civil cases and the ICRA 
only promises a litigant a right to 
retain counsel, not appointment of 
counsel. * * * 

* * * 
IV. SIMPLE RULES NEEDED 

* * * 
The real problem tribal courts 



face is a lack of resources, which can 
range from limited court operation 
funds, to little guidance/training for 
staff, such as law clerks, to no access 
to physical or electronic legal research 
tools. Part of the problem stemming 
from lack of resources is that 
uncounseled or lay advocate tribal 
court actions, no matter how well 
intentioned, can adversely affect later 
trials. * * * This lack of resources and 
training by tribal trial courts may 
cause confusion for reviewing courts; 
the lack of training can likewise be 
fatal to pleadings due to 
misunderstood statutes and missed 
limitation of actions deadlines. The 
Honorable Jill Greiner, a Justice with 
the Nevada Inter-Tribal Court of 
Appeals, explains how the 
resource/training of lay advocates 
problem hampers tribal appeal cases 
as follows: 

In many respects, the ITCA 
(Inter-Tribal Court of Appeals) is 
similar to the state and federal 
appellate courts, both procedurally 
and substantively. . . . In other 
respects, however, the tribal court 
system is worlds away from the 
formalities of the state and federal 
court systems. For example, the ITCA 
often reviews tribal court decisions 
that do not include specific findings 
of fact, legal standards, or 
jurisdictional rulings . . . one of the 
court’s biggest challenges is 

reviewing trial court cases without a 
complete record. . . . Some tribes do 
not have the resources to transcribe a 
hearing, or the audiotape of the 
proceeding gets misplaced, or the 
transcript is incomplete. Without a 
complete record . . . this court is often 
left with no other option but to 
remand the case back to the trial court 
for a new trial and/or sentencing 
hearing. 

Judge Greiner, while noting that 
the Nevada ITCA is streamlining their 
appellate rules to make them more 
user friendly, said “[i]f the ITCA was 
a stickler for following the procedural 
rules, many of the cases would be 
dismissed before consideration on the 
merits based on the failure to comply 
with even the most basic court 
procedural rules, (i.e. the timely filing 
of briefs . . . .)” * * * 
The remainder of this article is 
available at AMERICAN INDIAN LAW 
JOURNAL: Vol. 4: Issue 1, Article 4, 
available at, 
http://digitalcommons.law.seattleu.e
du/ailj/vol4/iss1/4. 



Guide for Tribal Appeals by Pro Se Litigants and 
Lay Advocates [excerpts] 

 
By Gregory D. Smith 

 
INTRODUCTION 

This Article serves as a 
continuation of Mr. Smith’s article, A 
Streamlined Model of Tribal Appellate 
Court Rules for Lay Advocates and Pro 
Se Litigants. The purpose of these two 
articles is to assist lay advocates and 
pro se litigants in navigating tribal 
courts. * * * 

I. THE CONCEPT BEHIND APPELLATE 
REVIEW 

An appeal is designed to 
determine if the lower court, in this 
case the tribal court which heard the 
case, correctly applied the law and 
whether the trial court and/or jury 
found and applied the facts of the 
case in a reasonable manner. An 
appeal is not a retrial of the case, but 
instead seeks to make sure the trial 
was held fairly. Even if the appellate 
court might have ruled differently 
from the trial court if it was 
conducting the trial, if the facts 
found by the judge or jury can 
reasonably be supported by the 
evidence presented at trial, an 
appeals court will not “second-
guess” the factual findings from the 
trial court. On the other hand, an 
appellate court will review the legal 
findings of the trial court, (how the 
trial court applied the statute or 
ordinance in question), “de novo” 
which means the trial court’s 
interpretation of a statute or 
ordinance is not binding on the 
appellate court. 

There are certain rules which 
normally apply to appeals. The first, 
and most important rule, is the 
presumption that whichever person 
or party won at the trial court level 
should prevail on appeal. It is the 
burden of the person or party who is 
appealing the trial court’s decision, 
called the “Appellant,” to show two 
things: 1) an error was made during 

the trial, and 2) the error that occurred 
at trial, whatever that error may be, 
must have affected the outcome of 
trial. An error at trial that didn’t 
adversely impact the outcome of a 
trial is called “harmless error.” * * * 

A second important appellate 
rule is that the anything discussed on 
appeal must be “on the record.” What 
this means is if a factual point wasn’t 
discussed at the trial court, it cannot 
be discussed on appeal because the 
unmentioned point would be “off the 
record.” Consider this concept to be 
like looking at a photograph. The 
photograph was taken and developed 
at the trial court. On appeal, the 
Supreme Court cannot add or 
subtract anything related to that 

photograph. The Supreme Court 
merely reviews the photograph taken 
by the Trial Court and determines if it 
was correctly developed. 

An appellate court is designed to 
ensure that the structure of the case is 
fundamentally fair. If an appellant 
wishes to prevail on appeal, the 
appellant must show both trial error 
and that the error probably changed 
the outcome of the trial. While the 
Supreme Court can completely 
overturn, dismiss or rewrite the trial 
court’s decision, the most likely 
outcome if an appellant prevails on 
appeal is for the case to be sent back 
to the trial court for a new trial. This is 
called a remand. An appellant should 
always be sure to tell the appellate 



court exactly what outcome the 
appellant is requesting from the 
Supreme Court. 

* * * 
III. GLOSSARY OF TERMS 

Abuse of Discretion: See 
“Standard of Review.” 

Affirm: When an appeals court 
upholds, confirms, or agrees with the 
decision decided by the trial court. 

Amicus: Friend of the Court. A 
third party that is not a party to the 
case, but has a position they believe 
would help the appellate court decide 
the pending appeal. * * * 

Appeal: The request by a litigant 
who lost at the trial court to have 
another, higher, court review the trial 
court’s decision to see if the decision 
made by the trial court was correct or 
should be modified in some manner. * 
* * 

Appellant: The party appealing 
a decision from the trial court. 

Appellee: The party that usually 
won at the trial court. 

Brief: A written argument 
setting out the position of a party. 
The Appellant’s brief is filed first 
and sets out why the trial court was 
in error for its decision. The 
Appellee’s brief argues why the trial 
court’s decision is correct. * * * 

Certificate of Service: A 
statement at the end of all briefs, 
motions or other pleadings that a 
copy of what was filed with the 
Supreme Court was mailed, postage 
pre-paid in the U.S. Mail or e-mailed 
to all other parties involved in the 
case. All pleadings, briefs, motions 
or other papers filed with the 
Supreme Court must be sent to all 
other parties involved with the 
appeal and a certificate of service 
shall be included on all pleadings, 
briefs, motions, or other papers filed 
with Supreme Court. 

Citation: A reference to a case, 
statute, constitution or ordinance 
that applies to a pending appeal. A 
citation tells the court where to look 
to find the law cited to support an 
argument. 

Civil Case: An appeal involving 
issues such as contracts, property, 
divorce, juvenile, child custody, or 

personal injuries where a party is 
usually not facing jail or prison as a 
potential punishment. 

Contempt: Disrespect or 
disregard shown to a court. 

Court of Appeals: See Supreme 
Court. 

Criminal Case: A case involving 
the violation of a criminal law or 
ordinance where the person is facing 
either potential time in jail or prison 
or a fine. A misdemeanor is usually a 
potential of jail or prison for less than 
a year. A felony is a crime where the 
person charged with a crime is facing 
a potential of jail or prison for more 
than a year. 

Decision: The written basis for a 
court’s ruling. 

Defendant: The person sued or 
charged with a crime at the trial court 

level. 
De Novo: See “Standard of 

Review.” 
Docket: The list of cases a court 

hears on a day or the list of 
proceedings that occurs in a case. 

File Stamp: The time/date stamp 
a clerk puts on all filed orders, 
pleadings, briefs, and orders that 
prove a document reached the court 
file. To keep proof a document was 
filed, the litigant filing should request 
a “true copy” of the filed document, 
which is simply an extra stamped 
copy of a pleading for the litigant’s 
personal files. 

Final Judgment: The order of a 
trial court that completely concludes a 
case. Normally, appellate courts only 
consider final judgments. * * * 

Indigent: A person who cannot 



afford to pay court costs up front or 
cannot afford to hire an attorney. An 
attorney may possibly be appointed at 
the tribe’s expense for criminal cases, 
but an attorney is usually not 
appointed for civil cases. Most courts 
do not appoint attorneys for civil 
cases. * * * 

In Forma Pauperis: This is the 
civil court answer to a party being 
indigent in a criminal case. In Forma 
Pauperis means “acting as a pauper.” 
If the Court finds a party is a pauper 
(poor), the Court can waive or delay 
the prepayment of filing fees and 
court costs. * * * 

Interlocutory Appeal: An appeal 
filed prior to a trial court entering a 
final judgment. * * * 

Judgment: See “Final Judgment.” 
Jurisdiction: The Court’s power 

to act in a case. The court must have 
“subject matter jurisdiction” (power 
to hear a type of case) and “personal 
jurisdiction” (power over the parties 
in a case) to proceed. * * * 

Lay Advocate: Lay advocates are 
a concept unique to the tribal court 
system. A lay advocate is a tribal 
member who may, or may not, have 
formal legal training that represents 
litigants in the tribal courts. A lay 
advocate is not an attorney. 

Litigant: A party to a pending 
case. 

Lower Court: See “Trial Court.” 

Notice of Appeal: The pleading 
that is filed to start an appeal. * * * 

Opinion: The formal written 
decision from an appellate court. 

Oral Arguments: The personal 
and spoken argument made to an 
appellate court. Oral arguments are 
not required, but are [usually] 
allowed by [tribal appellate courts.] * 
* * 

Order: An enforceable decision or 
command by a court. An order can be 
either written or oral and it tells a 
party to do, or not do, something. 

Party: See “Litigant.” 
Petitioner: The party who starts a 

lawsuit. A petitioner can be an 
individual, a corporation or a 
government body. 

Plaintiff: Another word for 
petitioner. See “Petitioner.” 

Precedent: A previously decided 
case that is similar to the case at hand 
and may instruct, or influence the 
Supreme Court on how they should 
decide the pending appeal. 

Pro Se: A litigant presenting their 
own appeal without the formal 
representation of an attorney or lay 
advocate. 

Record on Appeal: The orders, 
papers, pleadings, transcript and 
exhibits presented to the trial court at 
the trial of the matter now on appeal. 
Generally, for facts to be reviewed by 
the appellate court, the evidence had 
to be presented at trial to be 

considered on appeal. The evidence 
presented at the trial is considered 
“on the record.” Evidence not 
presented at trial will not generally 
be considered by the appellate court 
because unpresented evidence is “off 
the record.” * * * 

Remand: The appellate court’s 
action of sending a case back to the 
trial court with instructions to 
conduct some further action on the 
case. 

Remedy: The relief requested by 
a party through legal action. 

Reply Brief: The Appellant’s 
written reply to the Appellee’s brief. 
Generally, the reply brief is the final 
brief presented to the appellate court 
before an appeal is decided. * * * 

Respondent: See “Appellee.” 
Reverse: The act of an appellate 

court modifying or changing a trial 
court’s decision. 

Standard of Review: The rule of 
review an appellate court must follow 
when deciding an appeal. There are 
different standards of review for 
different types of cases. Several 
common appellate standards of 
review are as follows: 

A) Abuse of 
Discretion—The trial 
court’s decision does not 
follow the law or greatly 
diverts its opinion from 
factual logic;  

B) Clear and 
Convincing Evidence—
Very strong evidence 
usually associated with civil 
cases such as the tribe or a 
state agency removing a 
child from a parent’s 
custody; 

C) De Novo—Review 
with no presumption that 
the trial court’s ruling was 
correct (usually deciding 
questions of law); 

D) Presumption of 
Correctness—If all things 
are equal, the appellate 
court will defer to the trial 
court’s decisions unless an 
appellant specifically shows 
the trial court’s decision 
was incorrect; and 



E) Proof Beyond a 
Reasonable Doubt—
Extremely strong evidence 
usually associated with 
criminal case sufficiency of 
evidence issues. 
Stay: A court’s order delaying or 

temporarily suspending a legal 
decision or ruling being implemented. 
Filing a notice of appeal does not 
automatically stay a trial court’s 
decision unless a statute or ordinance 
specifically states a stay automatically 
takes place if a notice of appeal is 
filed. Otherwise, a litigant must 
request a stay from the court. 

Supreme Court: The highest 
court in a tribal court appellate 
system. Some tribes call their 
Supreme Court the “Court of 
Appeals.” * * * 

Technical Record: See “Record on 
Appeal.” 

Transcript: A written record of 
every word said at trial or in a trial 
court hearing. Sometimes an appellate 
court will use an audio record of what 
was said at trial or the parties might 
present a written summary of the 
testimony called a “Statement of the 
Evidence.” * * * 

Trial Court: The original (last) 
court to hear a case prior to the appeal 
being filed. The Trial Court is 
sometimes called the “Lower Court” 
or the “Tribal Court.” 

Tribal Court: See “Trial Court.” 
Writ: An extraordinary order of a 

court ordering a person, litigant, 
government body or lower court to 
either do, or refrain from doing, an 
act. 

* * * 
VII. RESEARCHING AND ARGUING AN 

APPEAL 
The more details a litigant/party 

to an appeal can give to the appellate 
court as to why the trial court should 
be reversed (Appellant’s argument) or 
why the appellate court should affirm 
the trial court (Appellee’s argument) 
the better. Simply arguing “the 
decision of the trial court stinks” will 
not usually convince an appellate 
court to reverse a trial court. Tell the 
appellate court where in the transcript 
or record you are getting the quoted 
or referenced claim or statement you 
argue in your brief. Simply telling the 
appellate court to look at a specific 
page number to find your point is 
fine, (e.g., Transcript page 9). As for 
researching the law, most tribe 
websites or the court clerk will have a 
copy of the Tribal Code and possibly 
previous opinions of the Supreme 
Court. Also, some private 
organizations, such as the Tribal 
Court Clearinghouse and law schools 
such as Cornell University School of 
Law, have very good on-line Native 
American law libraries. Many 

commercial internet sites offer free 
legal research and they can be found 
by simply searching “free legal 
research sites” on the internet. 

When arguing a case to the 
appellate court, either orally or in 
writing, keep it simple. Tell your 
story and tell the truth. Remember, 
whatever you say occurred at trial 
must appear in the record before the 
appellate court. If a factual point 
does not appear in the record, then 
the Supreme Court will not consider 
the information as the fact argued is 
“off the record.” When arguing, 
inform the court, don’t try to impress 
the court with fancy language. 

VIII. THE APPELLATE RECORD 
The appellate record usually 

includes the transcript of trial 
evidence, trial court pleadings, 
exhibits, and court rulings. Consider 

the appellate record to be like looking 
at a photograph. The appellate court 
simply looks at the photograph taken 
and developed by the trial court and 
the Supreme Court decides if the 
photograph was developed correctly. 
While there may be things included in 
the photograph the appellate court 
believes should not be “on the 
record,” or the appellate court may 
believe missing information should be 
included, the appellate court normally 
does not add or subtract from the 
information put together by the trial 
court. Be sure all relevant information 
is included in the appellate record by 
simply filing a letter with the trial 
court clerk stating which items you 
wish included in the appellate record. 

* * * 
 
The remainder of this article is 
available at AMERICAN INDIAN LAW 
JOURNAL: Vol. 4 : Issue 2 , Article 7, 
available at: 
http://digitalcommons.law.seattleu.e
du/ailj/vol4/iss2/7 





PRESERVATION OF ARGUMENTS FOR APPEAL 
 

RANGEL V. PEOPLE 
 

Pokagon Band of Potawatomi Indians Court of Appeals, No. 13-002-AP (Oct. 14, 
2014) 

 
 
FLETCHER, Associate Justice 

There are two matters before the court in this case.  
First; the appeal by Mr. Corey Rangel of his probation 
violation conviction and sentence by the trial court, 
Honorable David M. Peterson presiding.  Second; the 
People of the Pokagon Band of Potawatomi Indians’ 
motion to dismiss the appeal for failure to comply with 
the Rules.  For the reasons stated below, the Pokagon 
Band’s motion to dismiss is denied, but Mr. Rangel’s 
conviction and sentence are upheld. 

 
I. Mr. Rangel’s Conviction 
Mr. Rangel allegedly made false claims to a tribal 

agency and eventually pled guilty. Because the tribe did 
not seek jail time, Mr. Rangel had no right under tribal 
law to paid defense counsel. The tribal court sentenced 

Mr. Rangel to probation, fines, and costs. Violation of the 
probation conditions imposed by the court did place Mr. 
Rangel in jeopardy of being sentenced to jail time. In 
time, the tribe accused Mr. Rangel of violating the 
probation conditions. At the point, because Mr. Rangel 
was in jeopardy of serving time, the court appointed an 
attorney to defend against the allegation. While we 
express some reservation that the tribal court can impose 
probation conditions on an uncounseled defendant that 
could lead to jail time, that issue is not raised on appeal.  

Mr. Rangel also challenges the factual basis for his 
conviction. This challenge is irrelevant – the court did not 
convict Mr. Rangel for the charge to which this argument 
applies. 

 
A. Right to Counsel 



The Constitution of the Pokagon Band of 
Potawatomi Indians provides that the tribe, “in 
exercising the powers of self-government, shall not … 
[d]eny any person in a criminal proceeding … at his/her 
own expense to have the assistance of counsel for his/her 
defense.” Constitution art. XVI § (f). However, if a 
criminal defendant faces the possibility of jail time, an 
indigent defendant is entitled to paid counsel under 
tribal statute. The Pokagon Band Code of Criminal 
Procedure (PBCP) provides for 

[t]he right to appointed Counsel if it 
appears upon sworn affidavit that the 
Defendant is financially unable to afford 
Counsel and the imposition of incarceration is a 

possible consequence of the Offense charged, 
pursuant to applicable rules adopted by the 
Tribal Court of Appeals to determine the 
Defendant’s right to be represented by 
appointed Counsel. 

PBCP § 1(B)(10). In accordance with this statute, the 
Pokagon Band Court Rules for Appointment of Counsel 
(PBCR Chapter 10) further provides, “The Tribal Court 
must appoint counsel for a criminal defendant who is 
determined by the Tribal Court to be indigent and when 
a potential penalty includes incarceration.” PBCR 
Chapter 10 § 2. If the prosecutor certifies at the 
arraignment that the tribe will not seek jail time, then the 
right to counsel at public expense is not triggered. 



The tribe’s criminal complaint alleged that Mr. 
Rangel committed theft in violation of PBCrimO § 
8(F)(1)(a) and § 4(D), crimes punishable by jail time and 
fines. In filing the complaint, however, the prosecutor 
checked the box certifying that “the Prosecuting Attorney 
does not intend to seek incarceration.” Mr. Rangel did 
not secure counsel at his own expense in time for the 
arraignment. At the arraignment, the court advised Mr. 
Rangel that he was entitled to counsel at his own 
expense, but not appointed counsel because the tribe was 
not seeking jail time. Mr. Rangel signed a form styled 
“Advice of Rights” that notified him that he had “the 
right to an attorney appointed at public expense if you 
are indigent (without money to hire an attorney) and if 

… the offense charged requires a minimum jail 
sentence….” In line with this understanding, the court 
did not appoint counsel at this time. 

Mr. Rangel still did not retain counsel at his own 
expense. Later, Mr. Rangel appeared before the court for 
a pre-trial hearing, and again signed an “Advice of 
Rights” form. During this appearance, an uncounseled 
Mr. Rangel pled guilty to the lesser offense of making 
false claims to a tribal agency, PBCrimO § 9(L). He 
agreed to pay a $2500 civil penalty, with $1800 
suspended if he complied with the payment schedule. 
The court also placed Mr. Rangel on probation, with 
conditions contained in a separate “Probation Order.” 

The Probation Order restated the $2500 penalty – 



although here referring to it as a “criminal penalty” – 
with the suspended amount dependent on compliance 
with the payment schedule. There is no mention in the 
Probation Order that violation of the conditions of 
probation could place Mr. Rangel in the position of 
facing jail time. Even the tribal code would not have put 
Mr. Rangel on notice that he could face jail time if his 
probation is revoked; the probation revocation section of 
the code does not mention jail time, either. 

The tribe eventually accused Mr. Rangel of violating 
the conditions of his probation. Though the notice to Mr. 
Rangel did not state that he might be subject to 
incarceration, the court appointed counsel for Mr. Rangel 
at that point. After a hearing in which Mr. Rangel was 
represented by counsel, the court found that he had 
violated the conditions of his probation and sentenced 
him to 10 days in jail. 

On appeal, Mr. Rangel alleges that, during the pre-
trial phase of this matter, “he requested a court 

appointed defense attorney for 
the reason that [he] was 
indigent.” Mr. Rangel further 
alleges that, during the pre-trial 
phase of this matter, “he was 
informed by the prosecutor that 
the only way to avoid jail … was 
to plead guilty.” Neither of these 
claims is persuasive, nor is any 
of it supported by the record on 
appeal. As is well established by 
the paper record, the tribe never 
intended to seek jail time for Mr. 
Rangel’s crime. Moreover, the 
court repeatedly informed Mr. 
Rangel that he had a right to 
counsel at his own expense. 
Perhaps if he were represented, 
the matter below might have 
come out differently. But this is 
merely speculation. We can only 
review the record before us, and 
that record leaves no doubt that 
the prosecutor and the court 
acted in a manner that protected 
Mr. Rangel’s constitutional right 
to counsel. 

We pause at this point to 
highlight an issue not raised by 
Mr. Rangel and therefore 
waived, but which concerns us 
nonetheless. We are unable to 
detect from the record before us 
where Mr. Rangel was provided 
notice by the court or anyone 
else that he could be sentenced 
to jail time for violation of his 
probation conditions. There is 
nothing in the plea agreement, 

the probation conditions, or the tribal code that alerts this 
panel to that possibility. We can assume that the court 
informed Mr. Rangel as some point that he could face jail 
time for violating the terms of his probation; if not, then 
Mr. Rangel perhaps would have had no notice prior to 
the court appointing counsel to defend him at his 
probation revocation hearing. 

The tribal code and the tribal court rules both state 
that the right to counsel at public expense is activated 
when incarceration as a consequence of a particular 
crime is possible. The code states, “The right to 
appointed Counsel if … the imposition of incarceration is a 
possible consequence of the Offense charged….” PBCP § 
1(B)(10) (emphasis added). The court rules state, “The 
Tribal Court must appoint counsel for a criminal 
defendant … when a potential penalty includes 
incarceration.” PBCR Chapter 10 § 2 (emphasis added). 
Neither of these codes mentions probation revocation 



proceedings. We might assume that the prosecutor and 
the court understood that the right to paid counsel is not 
triggered by the imposition of probation conditions, the 
violation of which could lead to jail time. This is a 
reasonable assumption, perhaps, but we think this 
ambiguity, combined with the lack of notice expressed in 
a court order or tribal statute to criminal defendants that 
a violation of the conditions of probation could lead to 
jail time, could violate an indigent defendant’s right to 
counsel at public expense.  

We do not have this question before us, but we 
recommend that the Pokagon Band judiciary, which of 
course includes this panel, review this question in light of 
the broad tribal constitutional right to counsel and the 
principles of Mno-Bmadzewen and the Seven 
Grandfather Teachings.16 

 
 
B. Absence of Intent 
Mr. Rangel also challenges the factual basis for his 

conviction for “fraud” under Count 1 of the original 
complaint. The record is clear that the court dismissed 
Count 1 as part of the plea agreement, and Mr. Rangel 
did not plead guilty to Count 1. We reject this claim.  

 
II. Tribe’s Motion to Dismiss 

The tribe also moved for dismissal of the appeal. We 
deny the tribe’s motion. 

Mr. Rangel, apparently unrepresented at that time, 
filed with the court a notice of appeal. After a scheduling 

                                                 
16 Seven Grandfather Teachings, or Niizhwaaswi Mishomis 
Kinoomaagewinawaan. They may also be referred to as the Seven 
Grandmother Teachings, or Niizhwaaswi Nokomis 
Kinoomaagewinawaan. The Seven are: 

Nbwaakaawin – Wisdom 
Zaagidwin – Love 

Mnaadendimowin – Respect 
Aakwade’ewin – Bravery 

Gwekwaadiziwin – Honesty 
Dbaadendizwin – Humility 

Debwewin – Truth 
 The Seven Grandfathers are general principles of 
Anishinaabe traditional common law that derive from the even more 
general principle of Mno Bmadzewen, or Mino-Bimaadziwin, a way of 
life akin to what legal scholars and practitioners might think of as 
natural law. We borrow from Eva Petoskey, a former Grand Traverse 
Band of Ottawa and Chippewa Indians elected official, who described 
Mino-Bimaadziwin in these terms: 

There is a concept that expresses the egalitarian views of 
our culture. In our language we have a concept, mino-
bimaadziwin, which essentially means to live a good life 
and to live in balance. But what you’re really saying is 
much different,  much larger than that; it’s an articulation of 
a worldview. Simply said, if you were to be standing in 
your own center, then out from that, of course, are the 
circles of your immediate family. And then out from that 
your extended family, and out from that your clan. And then 
out from that other people within your tribe. And out from 
that people, other human beings within the world, other 
races of people, all of us here in the room. And out from 
that, the other living beings . . . the animals, the plants, the 
water, the stars, the moon and the sun, and out from that, 
the spirits, or the manitous, the various spiritual forces 
within the world. So when you say that, mino-bimaadziwin, 
you’re saying that a person lives a life that has really 
dependently arisen within the web of life. If you’re saying 
that a person is a good person, that means that they are 
holding that connection, that connectedness within their 
family, and within their extended family, within their 
community.  

Eva Petoskey, 40 Years of the Indian Civil Rights Act: Indigenous 
Women’s Reflections, in THE INDIAN CIVIL RIGHTS ACT AT FORTY at 
39, 47-48 (2012). 



conference, the appellate court through Chief Justice 
Anderson, ordered Mr. Rangel to file an amended notice 
of appeal specifying the reasons for the appeal. Though 
Mr. Rangel did not comply with the order, he did 
eventually secure appellate counsel and filed a motion to 
reinstate his appeal. The appellate court granted that 
motion. 

But this is not the tribe’s complaint. After Mr. Rangel 
filed his opening brief, the tribe moved to dismiss the 
appeal because counsel filed the brief electronically, via 
email. The tribe’s reasoning is that the appellate court has 
not expressly approved the filing of appellate pleadings 
electronically; that in the absence of that authorization 
the court will look to Michigan law for guidance; while 
the Michigan Court of Appeals has adopted rules for 
electronic filing, the tribal court has not; and therefore the 
electronic filing of the appellant’s brief is in violation of 
the court rules. The tribe further argues that dismissal is 
appropriate because this is the second time Mr. Rangel 
has violated an order of the appellate court. 

We disagree. We are of the view that principles of 
Mno-Bmadzewen and the Seven Grandfather Teachings 
support the notion that we should interpret court rules 
with an eye toward enhancing an individual’s access to 
Justice and to the courts. This notion is not a blank check 
for litigants to flout the rules. But the tribe does not argue 
that it suffered any prejudice from the electronic filing. 
Moreover, this is only the second appeal that has reached 
the merits before the appellate judiciary, and the first 
criminal appeal, in the short history of this judiciary.  

We hold that electronic filing of the appellant brief 
substantially complies with PBCR Chapter 5 § 13(A). 

Still, the judiciary will review the court rules to consider 
how and whether to address this ambiguity. 

ANDERSON, C.J., AND TOMPKINS, J., CONCUR 
 





 RIGHT TO APPELLATE COUNSEL  
 

CROW TRIBE OF INDIANS V. BULL TAIL 
 

Crow Court of Appeals, Nos. 00-479, 00-480, 00-481, 2000 Mont. Crow Tribe 
LEXIS 6 , 2000 Crow 8 (Oct. 12, 2000) 

 
 
Before STEWART, C.J., GROS-VENTRE, J., and WATT, J. 
 

Defendant/Appellant Gerilyn Bull Tail appealed her 
convictions by the Tribal Court (Stovall, Special Judge) 
on March 22, 2000, for violating Crow Tribal Code 
Section 8-5-572 (possession of intoxicants), Section 8-5-
517 (giving intoxicating substances to a minor), and 
Section 8-5-556 (criminal contempt for probation 
violation). Ms. Bull Tail was sentenced to a total of 20 
days in jail, with credit for 9 days served and 1 day 
suspended, for the first two offenses. On the criminal 
contempt conviction, she was sentenced to 180 days, 
which was suspended subject to supervised probation 
and a substance abuse evaluation. 

 For the reasons stated below, we affirm the first two 
convictions, but reverse and vacate the conviction for 
criminal contempt. 
A. Course of Appeal Proceedings 

 Mr. Bull Tail's notices of appeal were filed on March 
24, 2000. In response to a request by the Tribal public 
defender, this court gave Ms. Bull Tail a 30-day extension 
of time for filing her brief or statement in support of her 
appeal, to June 13, 2000. As that deadline approached, 
the public defender moved for leave to withdraw the 
appeal, because, he stated, Ms. Bull Tail was not 
cooperating with him in preparing her appeal. Rather 
than dismissing at that time, this court issued an order on 
June 15, 2000 for Ms. Bull Tail to show cause why her 
appeal should not be dismissed. 

On June 27, Ms. Bull Tail timely filed a written 
response, stating that she had been delayed in obtaining 
affidavits from two witnesses because they were 
incarcerated, and that there had been several recent 
deaths in her family. Ms. Bull Tail requested that court 
proceeding be delayed until after a funeral on June 29. 

Because Ms. Bull Tail's response indicated that she 
was still interested in 
pursuing her appeal, and 
had made some effort to 
do so, the court allowed 
her appeal to proceed and 
extended the time for 
filing her brief or  
statement in support of 
her appeal until July 21. 
The court's order also 
advised Ms. Bull Tail that 
if she failed to cooperate 
with her counsel in order 
to file her brief by that 
time, her appeal would be 
subject to immediate 
dismissal. A copy of that 
order, like the order to 
show cause, was mailed to 
Ms. Bull Tail personally. 

In the meantime, 
however, the person 
serving as Tribal public 
defender changed when 
the new Tribal 
administration took office. 



Thus, when the deadline for filing Ms. Bull Tail's 
appellate brief was missed again, the docket judge 
consulted with the new Tribal defender and the 
prosecutor before setting another briefing deadline. On 
August 3, with the public defender's concurrence, the 
court issued a revised scheduling order giving Ms. Bull 
Tail until August 25, 2000 to file her appellate brief. 

More than a month later, no brief or statement has 
been filed in support of Ms. Bull Tail's appeal, nor has the 
public defender or Ms. Bull Tail contacted this court to 
request a further extension. 
B. Criminal Appeal Rights 

Rather than simply dismissing this appeal, as we 
would in these same circumstances in a civil case, it is 
first necessary to review the scope of Ms. Bull Tail's 
criminal appeal rights under Tribal law and the Indian 
Civil Rights 
Act (the 
"ICRA"). 
This is a 
question of 
first 
impression. 

The 
protections 
granted to 
Tribal 
criminal 
defendants 
by the due 
process 
clause of the 
ICRA, 25 
U.S.C. § 1302(8), are similar (although not necessarily 
identical) to those in the U.S. Constitution. See Crow Tribe 
v. Big Man, Crim. App. Docket No. 00-410, slip op. at pp. 
5-8 (Oct. 12, 2000), 2000 CROW 7 . Under federal criminal 
law, the Supreme Court has long held that "there is no 
constitutional right to an appeal." Abney v. United States, 
431 U.S. 651, 656, 52 L. Ed. 2d 651 (1977). Therefore, the 
ICRA does not directly grant a convicted criminal 
defendant the right to any appeal. 

Although there is no inherent right to appeal a 
criminal conviction, it is also well-established that when 
a right to appeal is provided under the law of the 
prosecuting government, then "the procedures used in 
deciding appeals must comport with the demands of the 
Due Process and Equal Protection Clauses of the 
Constitution." Evitts v. Lucey, 469 U.S. 387, 393, 83 L. Ed. 
2d 821 (1985) (Kentucky appeals court's dismissal for 
counsel's failure to file "statement of appeal" violated 
Fourteenth Amendment); see also, id. at 393-94 (citing 
other Supreme Court cases that recognized the rights of 
indigent appellants to effective assistance of counsel in 
one appeal, to waivers of appeal filing fees, and to free 
trial transcripts). 

Thus, the Ninth Circuit has stated that when a Tribe 
decides to grant appeal rights, and its appeal procedures 
are Anglo-American in origin, then "federal 
constitutional standards are employed in determining 
whether the challenged procedure violates the [Indian 
Civil Rights] Act." Randall v. Yakima Nation Tribal Court, 
841 F.2d 897, 900 (9th Cir. 1988). In Randall, the Tribal 
appeals court dismissed a criminal appeal because the $ 
60 filing fee was not paid within 10 days after entry of 
judgment. Ms. Randall had filed a motion with the Tribal 
court to waive the fee because she was no longer 
employed, but the Tribal court failed to act on it within 
the time allowed for perfecting the appeal. The Ninth 
Circuit held that the dismissal of Ms. Randall's appeal 
due to the neglect of the Tribal court violated her due 
process rights under the ICRA, as determined by the 

federal 
constitutional 

standards 
which 

guarantee 
indigent 
criminal 

defendants 
access to the 
appeal process 

without 
paying a filing 
fee. Randall, 
841 F.2d at 
901-02. 

Under 
Crow Tribal 

Code, "a defendant has the right to appeal to the Crow 
Court of Appeals . . . a final judgment of conviction." 
Rule 22(a)(1), Crow Rules of Criminal Procedure (Title 6, 
Crow Tribal Code). The Crow Rules of Appellate 
Procedure (Title 7 of the Crow Tribal Code) govern 
criminal as well as civil appeals. Crow R. App. P. 1; Crow 
R. Crim P. 22(f). 

Under the Crow Rules of Appellate Procedure, as 
interpreted and applied by this court, there are none of 
the typical procedural barriers to pursuing an appeal that 
have been held to violate criminal appellants' due 
process rights in federal constitutional rights cases. First, 
there is no fee for filing an appeal. Second, we have not 
required criminal defendants to pay for a trial transcript, 
because this court has accepted the videotapes of the 
proceedings as the record on appeal. Third, as the 
present case indicates, this court does not dismiss 
appeals based on minor procedural defects, because of 
our "traditional concern for justice and fairness, and in 
the interest . . . of deciding important cases on their 
merits rather than on mere technicalities." Sage v. Lodge 
Grass School District, 1986 CROW 1, P64. 

It is the responsibility of the Appellant and her 
counsel to pursue an appeal. See Crow R. App. P. 8(a) 



and 10 (appellant responsible for seeing that record on 
appeal is transmitted by clerk, and for filing brief in 
support of appeal within 20 days thereafter). Applying 
these rules in civil cases, this court has reversed the 
dismissal of an appeal for failure to timely file an 
opening brief, when the dismissal came without any 
warning. Lande v. Schwend, 1999 CROW 1, P30. On the 
other hand, we have approved dismissal of a civil appeal 
by the docket judge when the appellant missed the initial 
briefing deadline established by scheduling order, 
missed an extended deadline, and failed to respond to an 
order to show cause why the appeal should not be 
dismissed. Id., P29. 

In the present case, Ms. Bull Tail's brief was 
originally due on or about May 13, 2000. This court has 

granted no less than three  extensions, and has twice put 
Ms. Bull Tail personally on notice about the importance 
of filing her brief. Despite these warnings, no brief or 
statement in support of her appeal has been filed. In 
these circumstances, and because of the difficulty in 
deciding a case on its merits when the appellant and her 
counsel have not even told this court what they are 
appealing, this court could properly exercise its inherent 
authority to dismiss this appeal without infringing on 
Ms. Bull Tail's rights to due process and equal protection 
under the ICRA. 

In a criminal appeal such as this, there is one more 
consideration that must be addressed -- the criminal 
appellant's right to appointed counsel under Tribal law. 
Under federal constitutional law, which does not apply 

here, i the Supreme Court 
has held that the due 
process clause guarantees 
an indigent criminal 
defendant the right to 
effective assistance of 
appointed counsel in her 
first appeal. Evitts, supra, 
469 U.S. at 396. 

This right of "effective 
assistance of counsel" 
means that the attorney 
appointed to represent the 
defendant on appeal must 
act as an "active advocate" 
and, at the very least, file 
a brief "referring to 
anything in the record 
that might arguably 
support the appeal." 
Anders v. California, 386 
U.S. 738, 744, 18 L. Ed. 2d 
493 (1967). Then, after 
allowing the defendant an 
opportunity to raise any 
points he chooses, and 
after the appeals court has 
reviewed the proceedings, 
it may dismiss the appeal 
if it is "wholly frivolous." 
Id. at 744. However, if the 
appeals court finds that 
there are "legal points 
arguable on their merits," 
the appointed counsel 
must argue the appeal. Id. 
This approach assures 
indigent defendants, "as 
nearly as is practicable," 
the same rights on appeal 
as defendants who can 
afford to hire their own 



attorney, and greatly assists the court in conducting its 
own review. Id. at 745. 

This same approach would be desirable (both from 
defendants' and this court's standpoints) for Tribal 
criminal appeals, but it may not be practical at the 
present time. 

Although not required by the ICRA, the Crow Tribe 
has established the position of Tribal public defender to 
"represent all indigent persons brought before the Crow 
Court in criminal actions." Crow Tribal Code § 3-6-601(1). 
The public defender must be either a licensed attorney, or 
"have a minimum of two years experience as an active 
lay advocate in the courts of a state or an Indian tribe." 
Section 3-6-601(3). 

 From the brief position description quoted above, it 
is not clear how far the Tribal Council intended for the 
public defender's duties to extend to handling criminal 
appeals. This court also takes judicial notice that the 
public defender's office has been staffed by a single lay 
advocate, and that well over 100 criminal complaints are 
filed each month with the Tribal Court. This means that 
any substantial time the public defender devotes to 
appeals may come at some expense to his representation 
of defendants at the trial level. In any event, neither the 
defendant nor this court will receive the benefit of the 
additional expertise of a professional attorney in briefing 
the legal issues at the appellate level. ii Therefore, until 
this question is clarified by the Tribal Council, and/or 
additional resources are provided for the public 
defender's office, we do not believe that criminal 

appellants are entitled under Tribal law to the same 
effective assistance of counsel as required by Anders in 
state and federal prosecutions. 

Rather, this court holds that an indigent criminal 
defendant's right to counsel on appeal in the present 
circumstances are as follows: 

(1) the public defender is responsible for timely 
filing a notice of appeal if the defendant so requests; iii 

(2) the appellant is responsible for staying in contact 
and cooperating with the public defender throughout the 
appeal process; 

(3) if the public defender notifies this court that he 
finds no merit in the appeal, or that he has not received 
sufficient cooperation from the defendant, he may be 
excused from having to file a brief, and this court will 
give the appellant an opportunity to file a brief pro se; 
and 

(4) in a criminal appeal,  rather than dismissing for 
appellant's failure to file a brief, this court will conduct a 
full examination of the trial proceedings and review the 
conviction for clear error. 

This process will provide indigent criminal 
appellants with rights under Tribal law that are similar to 
those enjoyed by persons who can afford an attorney -- as 
nearly as is practicable -- within the fiscal constraints 
under which the Tribal public defender's office must 
currently operate. Because this is essentially the same 
process that has been followed in this appeal, we proceed 
to review Mr. Bull Tail's convictions on their merits. 

* * * 





EXHAUSTION OF TRIBAL REMEDIES 
 

GRAY V. TULALIP TRIBAL COURT 
 

District Court for the Western District of Washington, No. C19-1623-JLR-MAT,  
2020 WL 4004491 (June 12, 2020) 

 

 
REPORT AND RECOMMENDATION 
MARY ALICE THEILER, United States Magistrate Judge 
 
INTRODUCTION AND SUMMARY CONCLUSION 

Petitioner James Gray is currently confined at 
the Snohomish County Jail in Everett, Washington. 
He has submitted to this Court for review a petition 
for writ of habeas corpus under 28 U.S.C. § 2254. 
Petitioner, by way of the instant petition, seeks relief 
from a 2019 judgment and sentence of the Tulalip 
Tribal Court. The Tulalip Tribal Court and 
Snohomish County have both filed answers to the 
petition. Petitioner has not filed any response to 
those answers. This Court, having reviewed 
petitioner’s petition, the answers submitted by the 

Tulalip Tribal Court and by Snohomish County, and 
the balance of the record, concludes that petitioner’s 
petition and this action should be dismissed for want 
of jurisdiction. 
 

FACTUAL/PROCEDURAL BACKGROUND 
On July 30, 2019, the Tulalip Tribes1 (the 

“Tribes”) charged petitioner in the Tulalip Tribal 
Court with one count of Violation of a No-Contact 
Order – Third or Subsequent Offense, under cause 
number TUL-CR-DV-2019-0837. (Dkt. 15, Ex. 1.) 
Petitioner, a non-Indian, was prosecuted by the 
Tribes in accordance with the Violence Against 
Women Reauthorization Act of 2013 (“VAWA”) 
which authorizes tribal courts to “exercise special 



domestic violence criminal jurisdiction” over certain 
domestic violence offenses committed by a non-
Indian against an Indian. Pub. L. 113–4, § 904, 127 
Stat. 120–122 (codified at 25 U.S.C. § 1304); see also 
Tulalip Tribal Code (TTC) 4.25.040. The Tribes 
alleged in the criminal complaint that petitioner 
knowingly violated two domestic violence no-
contact orders when he contacted a protected party 
by telephone while the protected party was at her 
residence on the Tulalip Indian Reservation. (Id.) 
The domestic violence no-contact orders violated by 
petitioner were post-conviction orders entered in 
two other Tulalip Tribal Court criminal cases, TUL-
CR-DV-2018-0192 and TUL-CR-DV-2018-0320. (Id., 
Exs. 2, 3.) 

On September 25, 2019, petitioner entered a 

guilty plea to the charged offense and he was 
sentenced to 1095 days in jail with all 1095 days 
suspended. (Id., Exs. 5, 6.) On September 30, 2019, 
the Tribal Court released petitioner under case TUL-
CR-DV-2019-0837 pursuant to his plea agreement. 
(Id., Ex. 7.) Petitioner did not appeal the judgment 
and sentence he seeks to challenge in this action. 

Petitioner signed his federal habeas petition on 
October 4, 2019, and the Court received the petition 
for filing on October 9, 2019. (Dkt. 12.) Petitioner 
identifies two grounds for relief in his petition: (1) 
the Tribes had no jurisdiction to prosecute him 
because he is a United States citizen and was not on 
the Tulalip Reservation at the time of the alleged 
crime, and (2) the Tulalip Tribal Court abused its 
authority when it convicted him without any proof 



that he or the protected party was on Tribal land at 
the time of the alleged crime. (See id. at 5-7.) 
Petitioner indicates in his petition that he did not 
appeal his conviction, nor has he previously 
attempted to challenge his conviction in any other 
fashion. (See id.) 
 

DISCUSSION 
Respondent Tulalip Tribal Court asserts in its 

answer to petitioner’s federal habeas petition that 
the petition should be dismissed for a number of 
reasons, including that (1) this Court lacks subject 
matter jurisdiction under  § 2254 because petitioner 
is challenging a judgment of a tribal court and not a 
judgment of a state court, (2) the Tribal Court is not 
the proper respondent and sovereign immunity bars 
petitioner’s claims against it, (3) this Court lacks 
subject matter jurisdiction under 25 U.S.C. § 1303 
because petitioner is not being detained pursuant to 
the challenged judgment, and (4) petitioner failed to 
exhaust his tribal court remedies before filing his 
federal habeas petition. (Dkt. 15.) Snohomish County 
also argues in its answer that the petition should be 
dismissed but confines its argument to petitioner’s 
failure to exhaust available remedies in the Tulalip 
Tribal Court. (Dkt. 16.)  
 

Jurisdiction 
Petitioner brings this action under 28 U.S.C. § 

2254. However, subject matter jurisdiction under 
§2254 is limited to those persons “in custody 
pursuant to the judgment of a State court.”  28 U.S.C. 
§ 2254(a). Because petitioner seeks to challenge the 
judgment of a tribal court and not a state court, this 
Court lacks jurisdiction under § 2254 to consider the 
petition. The sole federal remedy available to a 
criminal defendant seeking to challenge the legality 
of his detention by an Indian tribe is that provided 
by the Indian Civil Rights Act (“ICRA”), 25 U.S.C. § 
1303. However, it would serve no purpose to 
construe the instant petition as one brought under § 
1303 because this Court would still lack jurisdiction 
to consider it. 

Section 1303 specifically provides that a writ of 
habeas corpus is available to any person “to test the 
legality of his detention by order of an Indian tribe.” 
Unlike the “in custody” provisions of other federal 
habeas statutes which are interpreted expansively 
and do not require actual physical confinement, the 
“detention” provision of § 1303 does require 
“physical confinement.”  Tavares v. Whitehouse, 851 
F.3d 863, 871-73 (9th Cir. 2017); see also id. at 876-77 
(“We view Congress’s choice of “detention” rather 
than “custody” in § 1303 as a meaningful restriction 
on the scope of habeas jurisdiction under the 
ICRA.”) While petitioner is currently confined at the 
Snohomish County Jail, he is not confined pursuant 

to the Tribal Court order he seeks to challenge in the 
instant habeas action but is instead confined 
pursuant to an order of commitment issued by the 
Tulalip Tribal Court in a separate case, TUL-CR-DV-
2018-0192. (See Dkt. 16 at 3 nn. 2-3.) Because 
petitioner is not currently detained pursuant to TUL-
CR-DV-2019-0837, this Court lacks jurisdiction under 
§ 1303 to consider the petition.  
 

Exhaustion 
Even assuming petitioner’s present confinement 

were sufficient to bring him within the scope of § 
1303, his claims are not eligible for federal habeas 
review at this time. It is well established that 
exhaustion of tribal court remedies is a prerequisite 
to a federal court’s exercise of jurisdiction.  Alvarez 
v. Lopez, 835 F.3d 1024, 1027 (citing  Grand Canyon 
Skywalk Dev., LLC v. ‘Sa’ Nyu Wa Inc., 715 F.3d 
1196, 1200 (9th Cir. 2013)).2 In order to satisfy the 
exhaustion requirement, a criminal defendant must 
pursue a direct appeal in the tribal court. See id. 
(citing Jeffredo v. Macarro, 599 F.3d 913, 918 (9th Cir. 
2010)). Petitioner makes clear in his petition that he 
made no attempt to appeal his conviction in the 
Tulalip Tribal Court. 

There are four recognized exceptions to the 
requirement that tribal court remedies be exhausted, 
including where: (1) an assertion of tribal court 
jurisdiction is motivated by a desire to harass or is 
conducted in bad faith; (2) the tribal court action is 
patently violative of express jurisdictional 
prohibitions; (3) exhaustion would be futile because 
of the lack of an adequate opportunity to challenge 
the court’s jurisdiction; or (4) it is plain that tribal 
court jurisdiction is lacking.  Elliott v. White 
Mountain Apache Tribal Court, 566 F.3d 842, 847 
(9th Cir. 2009) (citing Nevada v. Hicks, 533 U.S. 353, 
369 (2001)). Nothing in the record suggests that any 
of these exceptions apply in this case. Because 
petitioner failed to exhaust his claims in the Tribal 
Court, his claims would not be eligible for review 
here even if this Court had jurisdiction over the 
petition. 
 

* * * 
 

CONCLUSION 
For the reasons set forth above, this Court 
recommends that petitioner’s petition for writ of 
habeas corpus be dismissed for want of jurisdiction. 
This Court also recommends that a certificate of 
appealability be denied. A proposed order 
accompanies this Report and Recommendation.  
 

 
 
 





NON-VAWA JURISDICTION OVER NON-INDIANS 
 

EASTERN BAND OF CHEROKEE INDIANS V. MARTINEZ 
 

Supreme Court of the Eastern Band of Cherokee Indians, No. CSC-17-01,  
15 Am. Tribal Law 45 (March 23, 2018) 

 
 
PER CURIAM 

Defendant Jose Martinez appeals from the trial 
court’s 11 January 2017 order denying his motion to 
dismiss for lack of jurisdiction to prosecute non-
Indian, non-citizens. After careful review, we affirm. 

Statement of Facts 
Defendant was charged with aggravated 

sexual abuse, sexual abuse of a minor, and first 
degree child abuse that occurred within the 
boundaries of the Qualla Boundary of the Eastern 
Band of Cherokee Indians (“EBCI”). Defendant is 
neither a tribal member of the EBCI nor a citizen of 
the United States. The minor victim was a 12–year 
old minor at the time of the alleged offense. 

On 15 December 2016, Defendant moved to 
dismiss the charges for lack of jurisdiction, asserting 
that the Tribe’s exercise of jurisdiction over non-
Indian, non-citizens has not been granted to the 
Tribe by the United States. Defendant acknowledged 
this Court’s decision in Eastern Band of Cherokee 
Indians v. Torres, 4 Cher. Rep. 9, P10, 2005 WL 
6437828 (N.C. Cherokee Sup. Ct. Apr. 12, 2005) 
finding that the Tribe has inherent jurisdiction to 
prosecute non-Indian, non-citizens who commit 
crimes on tribal land, but stated that “[a] lot has 
changed in the United States since that decision” and 
specifically relied upon the Padilla v. Kentucky, 559 
U.S. 356, 130 S.Ct. 1473, 176 L.Ed.2d 284 (2010), to 
argue that his case should be dismissed for lack of 
jurisdiction. 

The trial court denied Defendant’s motion to 
dismiss, and Defendant appealed to this Court. 

* * * 
Discussion 

On appeal, Defendant acknowledges this 
Court’s prior decision in Torres, 4 Cher. Rep. at P10, 
which held that the Tribe’s jurisdiction extends to 
non-Indian, non-citizens, remains unaltered. 
However, Defendant contends that “[a] lot has 
changed in the United States since that decision” and 
that the Torres decision is no longer consistent with 
subsequent authority, specifically, the United States 
Supreme Court’s decision in Padilla v. Kentucky, 559 

U.S. 356, 130 S.Ct. 1473, 176 L.Ed.2d 284 (2010). We 
disagree. 

I) Standard of Review 
To determine the standard of review of the 

trial court’s order denying Defendant’s motion to 
dismiss, we are “bound by the laws, customs, 
traditions, and precedents of the [EBCI]. If there is 
no applicable Cherokee law, the Judicial Branch shall 
look next to Federal law, then to North Carolina law, 
and finally to the law of other jurisdictions for 
guidance.” Cherokee Code § 7–2. Issues involving 
jurisdiction are subject to de novo review. Riggins v. 
O'Brien, 101 Fed. Appx. 395, 396 (2004) (4th Cir.); see 
also Nat’l Util. Review, LLC v. Care Ctrs., Inc., 200 
N.C. App. 301, 303, 683 S.E.2d 460, 463 (2009). 

* * * 
IV) The Torres Decision 

In 2005, this Court faced the same jurisdictional 
question presented in the current appeal. The 
defendant in Torres was a citizen of Mexico who was 
charged with child abuse and violating various 
traffic laws on Cherokee tribal land. 4 Cher. Rep. at 
P5. The Torres Court first looked at Chapter 7, 
section 2 of the Cherokee Code, which states: “The 
Judicial Branch shall not have jurisdiction over 
matters in which the exercise of jurisdiction has been 
specifically prohibited by a binding decision of the 
United States Supreme Court, the United States 
Court of Appeals for the Fourth Circuit or by an Act 
of Congress.” Id. at P6. This Court found no United 
States Supreme Court decision, Fourth Circuit 
decision, or Congressional action “specifically 
prohibiting the exercise of criminal jurisdiction by 
Indian tribal [c]ourts over non-Indians who are not 
citizens of the United States.” Id. The Torres Court 
noted that there were four United States Supreme 
Court opinions that addressed tribal jurisdiction. Id. 
at P6–7. However, all of these decisions involved the 
exercise of jurisdiction over United States citizens. 
Id. The defendant in Torres was not a United States 
citizen; therefore, federal precedent did not prevent 
the EBCI from exercising its inherent authority to 
prosecute non-Indian, non-citizen defendants. Id. at 
P9. 



In rejecting the defendant’s argument that 
Oliphant prohibits the exercise of tribal jurisdiction 
over non-citizens, the Torres Court stated that: 

The decision in Oliphant holds that the 
inherent sovereign power of criminal 
jurisdiction of tribal courts over non-Indians has 
not been specifically curtailed by treaty or act of 
Congress, but that such jurisdiction is 
inconsistent with the status of tribes as 
depend[e]nt sovereign nations. As set forth 
above, we conclude that Oliphant is not a 
specific ruling as to tribal jurisdiction over non-
Indian aliens. We do not find any authority (by 
treaty, statute or judicial opinion of the United 
States Supreme Court or Court of Appeals for 
the Fourth Circuit) holding that tribal criminal 
jurisdiction over non-Indian aliens is 
inconsistent with the status of Indian tribes as 
depend[e]nt sovereign nations. The Cherokee 
Nation had such jurisdiction in 1492; it has it 
today. 

The facts of this case demonstrate the 
necessity of preserving the criminal jurisdiction 
of the Eastern Band of Cherokee Indians over 
non-Indian aliens of the United States in order 
to protect the safety, health, economic 
development, liberty and the general welfare of 
the Eastern Band of Cherokee Indians and all 
other people who live, work or visit on Tribal 
lands. The records of the Cherokee Court 
disclose that aliens of the United States are 
seeking and receiving the protection of the 
Cherokee Court in criminal cases arising on the 
Qualla Boundary against enrolled members of 
the Eastern Band of Cherokee Indians. To allow 
criminal jurisdiction when an alien is the victim 
and deny jurisdiction when an alien is the 
perpetrator, would indeed be inconsistent with 
the status of the Eastern Band of Cherokee 
Indians as a depend[e]nt sovereign nation. 

Id. at P10–11. In sum, “Oliphant does not control the 
Torres appeal.  Oliphant concerns Indian tribal court 
jurisdiction of criminal cases against non-Indian 
citizens of the United States. Torres concerns Indian 
tribal court jurisdiction of criminal cases against 
non-Indian aliens of the United States.” Id. at P9. 

Since this Court’s 2005 decision in Torres, the 
United States Supreme Court, the Fourth Circuit, nor 
Congress has addressed the precise issue of whether 
a tribe has inherent authority to prosecute non-
Indian, non-citizens. This Court stands by its 
analysis and decision in Torres—that it is based 
upon a proper interpretation of Oliphant and that 
the Tribe retains its inherent authority to protect the 
safety and liberty of its members. The United States 
Supreme Court’s overriding concern in Oliphant 
was that tribal courts would be unable to provide 

the same protections to citizen defendants that those 
defendants would be entitled to in federal court. As 
noted in Torres, this is no longer a legitimate 
concern: 

The Cherokee Court provided Torres with all 
the protection and assistance that he would 
have received in federal or state court, including 
appointment of counsel, due process, speedy 
trial, bond and right of appeal. In addition, after 
defendant exhausts all of his remedies in the 
Cherokee Court[s], he may petition the United 
States District Court for a writ of habeas corpus 
and federal appellate review. So, Torres, or any 
[non-citizen], is not prejudiced by receiving a 
trial in tribal court. 

Id. at P10. 
These same rights which were afforded to the 

defendant in Torres in 2004 were also provided to 
Defendant in this case *50 some 12 years later. 
Today, the Cherokee Tribal Court—as it did nearly 
two decades ago—provides a non-Indian, non-
citizen defendant with the rights and protections he 
would receive in both state and federal courts. These 
rights continue to include an opportunity to be 
heard, the right to counsel, pre-trial release, speedy 
trial, due process, right of confrontation, right to a 
trial by a jury, the protections provided under the 
Rules of Evidence, and the right to appeal from the 
trial court to this Court. And, in this case, Defendant 
has availed himself of nearly all the aforementioned 
rights. 

Furthermore, contrary to Defendant’s argument 
that a lot has changed since Torres that would 
support a different conclusion by this Court, this 
Court continues to take note that federal policy 
fosters “greater tribal autonomy” and “strong and 
stable tribal governments” as evidenced by recent 
congressional actions. Id. at P10–11. For example, the 
Tribal Law and Order Act (“TLOA”), passed in 2010, 
provided legislative authorities and resources to 
Tribes to enhance their tribal justice systems to safely 
and effectively provide public safety in Indian 
Country and to reduce the prevalence of violent 
crime in Indian Country. TLOA authorized 
enhanced sentencing by Tribal justice systems that 
provided the following protections for defendants in 
tribal courts: right to effective assistance of counsel 
at least equal to that guaranteed by the U.S. 
Constitution; the right to appointed counsel in the 
case of indigent defendants; the right to proceedings 
before law trained judges licensed to practice law; 
publicly available criminal laws, rules of evidence 
and rules of criminal procedure; and the 
maintenance of the record of all of the criminal 
proceedings.  25 U.S.C. § 1302(c). The EBCI was the 
second tribe to implement the enhanced sentencing 
authorized under TLOA in August 2012. 



Additionally, the Violence Against Women Act 
(“VAWA”), passed in 2013, recognizes the inherent 
power of federally recognized tribes to exercise 
special domestic violence criminal jurisdiction over 
non-Indian individuals for domestic violence crimes 
committed on tribal land against enrolled members.2  
25 U.S.C. § 1304. 

V) Padilla 
Defendant’s argument that the United States 

Supreme Court’s decision in  Padilla has any bearing 
on this issue is without *51 merit. Defendant 
specifically argues that the “penalty of deportation 
exceeds the authority to punish granted to tribes 
under the Indian Civil Rights Act.” However, 
according to the U.S. Supreme Court: 

“We have long recognized that deportation is a 
particularly severe “penalty,”  Fong Yue Ting v. 
United States, 149 U.S. 698, 740 [13 S.Ct. 1016, 37 
L.Ed. 905] (1893); but it is not in a strict sense, a 
criminal sanction. Although removal 
proceedings are civil in nature, see  INS v. 
Lopez–Mendoza, 468 U.S. 1032, 1038 [104 S.Ct. 
3479, 82 L.Ed.2d 778] (1984), deportation is 
nevertheless intimately related to the criminal 
process.... Deportation as a consequence of a 
criminal conviction is, because of its close 
connection to the criminal process, uniquely 
difficult to classify as either a direct or a 
collateral consequence. The collateral versus 
direct distinction is thus ill-suited to evaluating 
a Strickland claim concerning the specific risk of 
deportation. We conclude that advice regarding 
deportation is not categorically removed from 
the ambit of the Sixth Amendment right to 
counsel. 

559 U.S. at 365–366, 130 S.Ct. 1473.  Padilla concerns 
the constitutional guarantees of effective counsel 
when non-citizen defendants are offered plea deals 
and, specifically, the need for defense counsel to 
inform clients about possible deportation 
consequences of a plea deal.  559 U.S. at 369, 130 
S.Ct. 1473.3 The issue of jurisdiction over the non-
citizen defendant was never contested in  Padilla, 
only the standard of counsel once the trial 
proceedings began. The issues raised by  Padilla are 
not before this Court. 

Conclusion 
In light of our belief that Torres is consistent 

with both United States Supreme Court precedent 
then existing in 2005 and today, coupled with recent 
federal legislative actions concerning the ability of 
the tribes to punish those who commit crimes within 
their borders, we see no reason to overrule Torres or 
conclude differently. 

Accordingly, we hold that the EBCI possesses 
the jurisdiction to prosecute non-Indian, non-
citizens, such as Defendant, who commit crimes on 
Cherokee lands and deny Defendant’s motion to 
dismiss. 
The Court notes the record is silent on the issue of 
whether the minor victim is an Indian and, therefore, 
further instructs the trial court determine the status 
of the minor victim and whether the Cherokee Court 
has subject matter jurisdiction. 
  
AFFIRMED. 

 
 
 





ABUSIVE LITIGATION TACTICS 
 

HOOPA VALLEY TRIBAL COUNCIL V. JONES 
 

Hoopa Valley Tribal Court of Appeals, No. A-12-002 (unpublished) (July 15, 2013) 
 
 
LISA BRODOFF, Chief Judge 

On May 17, 2013, Appellee Hoopa Valley 
Tribal Council filed a Motion to Dismiss for Abuse of 
Process. Said Motion argued that the conduct of both 
the Appellant and his attorney throughout the 
proceedings before the trial court and the Court of 
Appeals should be deemed abusive and warranted 
dismissal of the appeal and the imposition of 
sanctions on both Appellant and his attorney. 

Section 2.6.25 of Title 2 of the Hoopa Valley 
Tribal Code governs sanctions in the event the court 
of appeals “determines that an appeal is frivolous .... 
“ We may, “after a separately filed motion or notice 

from the court and reasonable opportunity to 
respond, award just damages and single or double 
costs to the respondent. Section 2.6.25 tracks Federal 
Rule of Appellate Procedure 38. 

Rule 17(b) of Title 3 of the Hoopa Valley Tribal 
Code governs other forms of sanctionable conduct 
by “all persons appearing before the court .... “1 Rule 
17(b)(6) states that sanctions may not be imposed  

except on noticed motion by the 
party seeking sanctions or on the court’s 
own motion after the court has provided 
notice and an opportunity to be heard. 
Any motion for sanctions must: (1) state 



the applicable rule that has been violated, 
(2) describe the specific conduct that is 
alleged to have violated the rule, and (3) 
identify the attorney, law firm, party, 
witness, or other person against whom 
sanctions are sought. 
The Tribal Council filed a motion to dismiss 

the appeal for abuse of process for two broad 
categories of behavior by counsel for Jones, Clifford 
Lyle Marshall, Sr.; to paraphrase: (1) disregard for 
tribal law and court process evidencing a lack of 
legitimate motive for the appeal, which we will treat 
as a claim that the appeal is frivolous, and (2) 
abusive tactics. We address each allegation in turn. 
We treat the second part of the Tribal Council’s 
motion as a motion to sanction Jones’ counsel, and 
not Jones himself, under Title 3, Rule 17(b)(5), which 
states: “If a failure to comply with an applicable rule 
is the responsibility of counsel and not of the party, 
any penalty must be imposed on counsel and must 
not adversely affect the party’s cause of action or 
defense thereto.” 

1. Frivolous Appeal 
We find that Jones’ appeal is not frivolous. Like 

most tribal courts we are aware of, we have not 
defined with any specificity what constitutes a 
frivolous appeal. See In the Matter of K.M., 9 NICS 
App. 90, 91 (Hoopa Valley Tribal Ct. App. 2010) 
(noting that the appeal was “borderline frivolous” 
because it was largely “moot as of the time it was 
filed”); id. at 92 (“[I]t is incumbent upon this Court 
to proceed in a manner that ensures that its orders 
are taken seriously and does not encourage· 
frivolous appeals, late filings, unsupported motions, 
and other such actions by parties that waste the time 
and resources of the Court and the Tribe.”). See also 
Joseph v. Ingram-Marshall, 9 NICS App. 55, 55 (Hoopa 
Valley Tribal Ct. App. 2010) (noting that we may 
dispense with oral argument if an appeal is 
determined to be “frivolous,” and for other reasons); 
Hoopa Housing Authority v. Lee, 9 NICS App. 25, 26 
(Hoopa Valley Tribal Ct. App. 2009) (noting that this 
court “retains the authority to impose sanctions 
against a party that files a frivolous appeal”). Federal 
courts applying FRAP 38, analogous to § 2.6.25, have 
held that: 

A “frivolous” appeal is one in which 
“‘the result is obvious or when the 
appellant’s argument is wholly without 
merit.”‘ Frivolity “depends on the work 
product: neither the lawyer’s state of mind 
nor the preparation behind the appeal 
matter.” This court has found appeals that 
“rehash[ ] positions that the district court 
properly rejected,” or that “present[ ] 
arguments that are lacking in substance 
and foreordained to lose” to be frivolous. 

Whether to impose sanctions for a 
frivolous appeal “is within the sound 
discretion of this court.” Even if an appeal 
is frivolous, Rule 38 by its use of the 
permissive “may,” “allows the court of 
appeals to decline to impose sanctions.” 

Wisconsin v. Ho-Chunk Nation, 463 F.3d 655, 662 (7th 
Cir. 2006) (citations omitted). 

While many of Jones’ claims on appeal were 
easily disposed of, they did not rise to the level of 
frivolity. Additionally, many other issues had not 
been raised before appeal, but again were not 
frivolous. Jones’ appeal brought significant issues 
relating to an important question of first impression 
to this court. Other tribal courts have rejected 
motions for sanctions in similar circumstances. E.g., 
Miner v. Standing Rock Sioux Tribe, No. COMP 08-014, 
2008 WL 7903914, at *14 (Standing Rock Sioux Tribal 
Court, April 21, 2008) (“The Court has determined 
that [plaintiff] has stated a cause of action and the 
determinative issue, claim preclusion, presents an 
issue upon which there is no direct precedent. This 
Court cannot conclude that . . . counsel acted in bad 
faith.”). 

2. Abusive Tactics 
We also decline to issue sanctions against 

Jones’s counsel, despite our concern about counsel’s 
lack of collegiality to opposing counsel and lack of 
respect for the court. The Tribal Council referred to 
several statements made in pleadings filed on behalf 
of Jones by Jones’s counsel as worthy of dismissal of 
the appeal. See Appellee’s Motion to Dismiss for 
Abuse of Process at 7-8. In the government’s words, 
Jones’s counsel engaged in “[t]hreatening and 
intimidating Court officials by submitting a baseless 
and untimely motion to disqualify, ... [and] making 
scandalous accusations that are neither supported 
nor relevant to the appeal.” Id. at 7 (citations 
omitted). See also id. at 8 (“All of these inflammatory 
statements are entirely inappropriate, and have no 
place in professional legal briefs submitted to the 
Court in this appeal. Moreover, their inclusion only 
serves to harass and harm the reputation of the 
referenced individuals - they have no legitimate 
purpose that furthers Appellant’s appeal.”). The 
Tribal Council points to assertions made by Jones’s 
counsel relating to alleged criminal convictions and 
citations in the backgrounds of sitting council 
members, tribal members, and other tribal officials, 
all without citation to the public record. The Tribal 
Council also points to language in the Appellant’s 
reply brief that the council alleges constitutes a 
“threat” to sue law enforcement officials that might 
enforce the exclusion order against Jones.  

Moreover, while the Tribal Council does not 
point them out, we add that Jones’s counsel made 
additional irrelevant attacks on individuals and 



institutions. Jones’s opening brief criticizes the 
Hoopa judiciary: “Contract judges are strangers who 
have no knowledge of the Tribes [sic] customs and 
beliefs, its economic and social relationships, its laws 
or governmental structure, or the legislative history 
of its laws.” Appeal of Order of Exclusion at 5. 
Jones’s reply brief includes personal attacks on 
counsel for the Tribal Council, and on the Tribal 
Council itself: 

Plaintiffs [sic] brief is a professional 
brief that is disingenuous at best and, at 
worst a lie [sic]. And it is sad to see a 
young attorney being forced to present 
such a disingenuous argument on behalf 
of her client. The [Tribal Council] should 
be ashamed of themselves for making her 
do it. 

Reply Motion to Recuse at 2. The same brief 
continues the attack on the Hoopa judiciary: “This is 
a fundamental flaw of tribal courts, in particular, 
those courts that rely on contract judges, outsiders 
who no [sic] little, if anything, about the tribes in 
which they are hired to serve.” Id. at 1. See also id. at 
5 (“Here, the Court should attempt to think 
Indian.”). 

While we do not condone Jones’s counsel’s 
tactics, which cross the border into incivility, we do 
not find that sanctions are warranted here. A lack of 
civility by counsel, coupled with dishonesty, could 
justify sanctions, as this court and other tribal courts 
have found. See In the Matter of Robertson, 4 N1CS 
App. 111, 118 (Hoopa Valley Tribal Court of Appeals 
1996) (“[T]he conduct of both counsel throughout 

these proceedings has not gone unnoticed by this 
Court of Appeals. The personal attacks on the trial 
judge are especially appalling. Based on our review 
of the record and the observation of both attorneys 
during oral argument, it is this Court’s opinion that 
sanctions would have been justified.”). Cf. In re 
Unger, 4 Mash. Rep. 276, 280 (Mashantucket Pequot 
Tribal Court 2005) (“Throughout these proceedings 
the ·respondent has been unapologetic, rude and 
insulting to the court and judges of this court. He 
has viciously attacked Judge Lucasey with ad 
hominem insults. Such behavior in and of itself 
justifies disbarment. Coupled with the astounding 
dishonesty, it ensures it.”). But the Tribal Council 
does not specify which court rule or statute Jones’s 
counsel violated, nor does the Council specify injury 
or demonstrate that the allegations are false, as 
required by other tribal courts. Finally, we are 
unable to locate precedent suggesting that making 
allegations about third parties, relevant or not, 
truthful or not, in the absence of a showing of 
falsehood or injury, justify the imposition of 
sanctions. 

That said, counsel for Jones is “encouraged to 
review the Spokesperson’s Oath that [he] took when 
[he] became [a] member[] of the Hoopa Valley Tribal 
Court Bar.” Robertson, 4 NICS App. at 118. Most 
specifically, Mr. Marshall is cautioned to note that he 
has sworn an oath to “maintain the respect due the 
Hoopa Valley Tribal Court and its officers,” and to 
“abstain from all offensive conduct in the Hoopa 
Valley Tribal Court.” 

 





INEFFECTIVE ASSISTANCE OF COUNSEL 
 

NAVASIE V. HOPI TRIBE 
 

Hopi Tribe Appellate Court, No. A-12-002, 2 Am. Tribal Law 327 (Nov. 16, 1999) 
 
 
Before SEKAQUAPTEWA, Chief Judge, and LOMAYESVA, 
AND ABBEY, Judges. 

OPINION AND ORDER 
OPENING STATEMENT 

Appellant seeks reversal of his conviction for 
abduction and child molesting. The issue addressed 
on this appeal is whether appellant was denied a fair 
trial due to ineffective counsel. 

FACTUAL AND PROCEDURAL BACKGROUND 
* * * 

Appellant was charged with the crimes of 
abduction, Hopi Ordinance 21 § 3.3.2, and child 
molesting, Hopi Ordinance 21 § 3.3.13. C.C. at 1. The 
prosecution made its case before the trial judge on 

August 25, 1998, presenting several witnesses who 
testified as to the version of events related to them 
by the alleged victim. The trial was then recessed 
until September 8, 1998, when the defense presented 
its case, offering appellant as its sole witness. The 
trial court found appellant guilty as charged. On 
October 1, 1998, the trial court sentenced appellant to 
365 days in jail for each count (time to be served 
concurrently) and ordered him to pay $100 in court 
fees. The appellant subsequently withdrew his 
counsel Richard George, a lay advocate, and 
substituted Joe Washington, a member of the Hopi 
Bar. 

In compliance with Rule 37(c) of the Hopi Rules 



of Civil and Criminal Procedure, appellant filed a 
timely notice of appeal on October 21, 1998, within 
20 days of the trial court's final order issued on 
October 1, 1998. The Hopi Appellate Court has 
jurisdiction to hear this appeal because appellant 
was sentenced to more than thirty days 
imprisonment. Hopi Ordinance 21 § 1.2.5. 

ISSUES PRESENTED ON APPEAL 
Appellant appeals the trial court's judgement on 

the grounds that he was denied effective counsel in 
violation of the Indian *330 Civil Rights Act.1 

DISCUSSION 
I. APPELLANT WAS DENIED A FAIR TRIAL DUE 

TO INEFFECTIVE COUNSEL. 
A. Appellant did not knowingly waive his right to 
counsel. 

Appellant's defense counsel at trial was Richard 
George. George is a lay advocate, not a member of a 
state bar or a law school graduate. Hopi law grants a 
criminal defendant the right to counsel at his own 
expense, and requires that a criminal defendant 
knowingly waive this right before he can proceed 
pro se or with a lay advocate as his counsel. Hopi 
Ordinance 21 § 2.8.5, § 1.9.4. There is no evidence on 
record that appellant made such a waiver. 

Although the term “knowingly” is not defined 
in the Ordinance, the Court described a proper 
waiver in Hopi Tribe v. Ami, 0598/89, AP–003–89 
(1996), and set forth a two-part test of waiver 
validity in Harvey v. Hopi Tribe, 1259/88, AP–001–89 
(1997). First, a criminal defendant must signify his 
awareness of his options for representation by 
completing the Legal Rights Form. Harvey at 4. This 
Form, completed by a criminal defendant at 
arraignment, asks if he wants representation, warns 
him of the disadvantages of not retaining counsel, 
and describes the maximum penalties for his crime. 
Ami at 8. Second, the trial judge must conduct an 
“active inquiry” to ensure that the defendant 
understands the legal effect of waiving his right to 
counsel. Harvey at 3–4. The Court listed seven 
mandatory components of this inquiry in Ami; they 
include describing to the defendant his available 
options for counsel, ensuring that the defendant has 
the capacity to understand the judge (including 
consideration of defendant's level of education and 
ability to understand English), and asking the 
defendant if he knowingly waives his right to an 
attorney at his own expense. Ami at 10. 

Although Hopi Law requires the Legal Rights 
Form and active inquiry, defendants charged with 



crimes under Hopi law are not guaranteed counsel 
by Hopi, federal, or state law. The Sixth Amendment 
of the U.S. Constitution compels state and federal 
courts to provide counsel to criminal defendants, but 
this provision does not apply to Indian tribal courts. 
Harvey at 3.2 However, the Indian Civil Rights Acts 
of 1968 (ICRA) gives limited protection to criminal 
defendants, providing that “no Indian tribe ... shall 
... deny to any person in a criminal proceeding the 
right ... at his own expense to have the assistance of 
counsel.” 25 U.S.C. § 1302(6). While the Hopi Tribe 
has neither accepted nor rejected ICRA, the section 
of the Hopi Ordinance addressing the right to 
counsel tracks the language of the federal statute: “In 
all criminal prosecutions, the accused Indian shall 
have the right to defend himself in person or, at his 
own expense, by counsel.” Ordinance 21, § 2.8.5. 
Although this provision stops short of guaranteeing 
a right to counsel, the Hopi courts have interpreted it 
as requiring at a minimum that criminal defendants 
be informed of their options for counsel and choose 
knowingly amongst them. Harvey at 4. These options 
include retaining an attorney at the defendant's own 
expense, retaining a lay advocate at his own 
expense, or acting pro se. Id. at 4.  In addition, the 
Hopi Tribe currently offers a public defender 
program to indigent defendants. 

There is no record that appellant in this case 
was informed of his options regarding 
representation or made a knowing waiver of an 
attorney in favor of a lay advocate. There is no Legal 
Rights Form on record, nor is there evidence that the 
trial judge conducted an inquiry as to whether 
appellant understood the significance of his choice of 
representation. Since neither prong of the Harvey 
test is satisfied, the appellant did not make a 
knowing waiver of his right to counsel as required 
by Hopi law. 

In both Ami and Harvey, the Court held the lack 
of a proper waiver to be reversible error. This was so 
even though there were Legal Rights Forms on 
record in both cases, because the defendants' 
answers on the form were ambiguous, and the trial 
judge failed to clarify them through the required 
“active inquiry.” Harvey at 4–7; Ami at 9. In Ami, the 
Court also found the Form itself to be deficient, 
because it failed to adequately inform defendants of 
their rights. Ami at 8. For example, the form did not 
list the criteria to qualify for representation by a 
public defender. Id. The Court concluded that the 
form “must be amended to conform with minimum 
requirements to protect a criminal defendant's 
rights,” and listed the necessary amendments. Id. at 
9. Notably, the Form still has not been amended as 
mandated by the Court, leaving open the risk that 
even signed Forms will continue to be deemed 
inadequate waivers. 

If even a signed Legal Rights Form is not 
sufficient to waive a criminal defendant's right to 
counsel under Hopi law, then a proper waiver 
clearly cannot be found where the Form is 
completely lacking. There is no Form on record in 
this case and no evidence that appellant was ever 
presented with one, or otherwise advised as to his 
options for counsel and their potential consequences. 
While it is possible that this portion of the record is 
lost or destroyed, or that the trial judge conducted 
an active inquiry into the issue of appellant's counsel 
off the record, the Court has held that in the absence 
of any proof otherwise, it shall presume that the 
defendant's right to counsel was improperly waived. 
Ami at 6. 

Although the appellant in this case proceeded 
with a lay advocate as counsel, he still was denied 
the opportunity to consider all his available options. 
Given such an opportunity, he might have obtained 
a public defender or retained an attorney, which is 
what he ultimately did when his lay advocate 
proved ineffective. Absent the opportunity, 
appellant's representation by lay advocate does not 
reflect a knowing choice, and therefore undermines 
the purpose of the Hopi rules regarding the right to 
counsel: ensuring a fair trial through promoting a 
conscious and active role by the defendant in his 
defense. 

The lack of a proper waiver alone constitutes 
sufficient grounds for reversal of appellant's 
conviction by the trial court, regardless of whether it 
led to ineffective counsel. . . . However, appellant's 
related claim of ineffective counsel also merits 
discussion, as it raises important issues of first 
impression in this Court. 
B. Appellant had ineffective counsel at trial. 

Appellant argues that his lay advocate Richard 
George failed to provide effective assistance of 
counsel at trial. Appellant points to a number of 
incidents demonstrating his advocate's 
incompetency: George did not move to sequester 
prosecution witnesses when given the opportunity; 
he had hearing problems that inhibited his ability to 
cross-examine witnesses; he did not object to the 
unusual recess and delay of the trial, which resulted 
in the prosecution calling new rebuttal witnesses 
and essentially reopening its case; he failed to call an 
important defense witness; he made no remarks in 
consideration of sentencing; he was unprepared for 
trial, as opposing counsel himself pointed out; he 
did not investigate or produce evidence regarding 
the “hickie” appellant was alleged to inflict; and he 
made a late and unnecessary effort to suppress a 
statement by appellant, confusing the trier of fact. At 
least some of these allegations are sufficiently 
supported by the record and sufficiently egregious 



to warrant reversal of the appellant's conviction due 
to ineffective counsel. 

 The issue of ineffectiveness of counsel is one of 
first impression for the Hopi courts. It is therefore 
appropriate to consult federal and Arizona state law 
for guidance on the matter, bearing in mind that 
Hopi courts retain the discretion to adopt, reject, or 
modify such law according to the needs of the Hopi 
community. Hopi Resolution H–12–76 § 2. 

Under federal law, a criminal defendant bears 
the burden of proving ineffective assistance of 
counsel by a preponderance of the evidence. 
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 
80 L.Ed.2d 674 (1984). An appellate court reviews the 
issue of effectiveness of counsel de novo, since it 
raises mixed questions of law and fact. Crandell v. 
Bunnell, 144 F.3d 1213 (9th Cir.1998). Furthermore, 
appellate review of a counsel's strategic decisions is 
highly deferential, so that a reversal is not obtained 
simply because hindsight reveals an unsuccessful 
defense. United States v. Appoloney, 761 F.2d 520, 525 
(9th Cir.1985). 

In order to demonstrate ineffective counsel, 
federal law requires that an appellant satisfy a two-
pronged test. Strickland at 669, 104 S.Ct. 2052. First, 
the appellant must show that his counsel's actions 
were unreasonable under the circumstances in light 
of prevailing professional norms. Second, appellant 
must demonstrate a reasonable probability that, 
absent counsel's unprofessional errors, the result of 
the proceedings would have been different. Id. at 
669–70, 104 S.Ct. 2052. In other words, the counsel's 
conduct must have so undermined the proper 
functioning of the adversarial process that the trial 
cannot be relied on as having produced a just result. 
Id. This strict standard means that the appellant 
must overcome a strong presumption that his 
counsel's conduct fell within the wide range of 
reasonable professional assistance. Id. 

The Arizona state courts have adopted the 
Strickland test. State v. Nash, 143 Ariz. 392, 694 P.2d 
222, 227 (1985). Arizona caselaw also comports with 
federal law in requiring a high degree of deference 
to counsel's trial strategy. In State v. Lucas, an 
Arizona appeals court ruled that matters of trial 
strategy will not support a claim of ineffective 
counsel, provided the challenged conduct had some 
reasoned basis. 164 Ariz. 540, 794 P.2d 1353 (1990). In 
Nash the court also required that the appellant 
specify acts or omissions that show ineffective 
counsel. Nash at 227. 

The appellant in this case has specified acts and 
omissions by his lay advocate that demonstrate 
ineffective counsel under the Strickland test. 
Appellant alleges that his counsel failed to request 
the sequestration of the prosecution's witnesses 
when given the option by the court. These witnesses 

testified as to the story related to them by the alleged 
victim. Because the witnesses were allowed in the 
courtroom prior to taking the stand, each witness 
could hear the testimony of the witnesses preceding 
him or her. Thus each witness could simply have 
reiterated what was said by other witnesses. Hopi 
law does not contain a provision mandating the 
sequestration of witnesses. However, since this case 
hinged in large part upon the “corroboration” of the 
alleged victim's testimony, the defense advocate's 
failure to seek exclusion of witnesses so that they 
could not hear each other's testimony was a major 
omission and constitutes irresponsible and 
ineffective representation. 

Appellant also alleges that his lay counsel had 
severe hearing problems that resulted in ineffective 
representation. Appellant contends that these 
hearing problems impeded his counsel's ability to 
conduct cross-examination of witnesses. This 
contention is supported by the transcript, which 
reveals several instances where defense counsel 
could not hear witnesses. Since witness testimony 
constituted the sole evidence in this case, competent 
cross-examination was essential to an adequate 
defense. Obviously, counsel cannot effectively 
question witnesses in order to challenge their 
version of events if he cannot hear their testimony in 
the first place.5 Inability to handle cross-examination 
goes beyond a mere mistake in trial strategy; it 
constitutes a serious breach of professional norms of 
criminal defense, thus satisfying the first prong of 
the Strickland test. The second prong of the test is 
also satisfied, because the outcome of the case may 
well have been different if counsel's hearing had 
afforded him the opportunity to counter witness 
testimony. Such testimony likely formed the basis 
for appellant's conviction, since it was the only 
evidence against him. If appellant's counsel had 
poked holes in this testimony, it is reasonably 
probable that the trier of fact would have sustained 
reasonable doubt, preventing conviction. 

An essential fact testified to by witnesses in this 
case was the “hickie” the alleged victim claimed 
appellant put on her neck. A police officer testified 
for the prosecution that he observed a light blemish 
on the alleged victim's neck on the day of the 
incident. In his police report, however, he noted that 
the blemish was “too light to show up in a polaroid 
photograph.” This essential evidence was never 
elicited by appellant's counsel for the Court's 
consideration. Moreover, counsel failed to 
investigate the “hickie” allegation prior to trial or to 
call any witnesses that might refute or otherwise 
shed light upon it. A light blemish that could not be 
photographed could be evidence of an old “hickie” 
rather than a new one. In fact, a supplemental police 
report by the above police officer recounting an 



interview with appellant stated that appellant told 
police that the alleged victim had hickies on her neck 
“all the time.” Defense counsel also failed to elicit 
this evidence. Federal Rule of Evidence § 412 forbids 
admission of evidence of sexual behavior by the 
alleged victim, but an exception to the rule is made 
for evidence offered to prove that a person other 
than the accused was the source of the injury, so 
long as this evidence is not based on reputation or 
opinion. Fed.R.Evid. § 412, 412(A). Under this 
exception, appellant or other witnesses could have 
testified that they had previously seen such 
blemishes on the alleged victim, planting a 
reasonable doubt regarding its source. Defense 
counsel's failure to mount any attack whatsoever on 
the “hickie” evidence seriously hindered his client's 
defense, and could reasonably be said to be both an 
unprofessional and a dispositive error. 

The above errors meet the Strickland test for 
ineffective counsel. They are not merely strategic 
shortcomings; they are clear violations of the 
prevailing norms for professional conduct of defense 
counsel, and they likely affected the outcome of the 
trial. However, since this standard comes from a 
foreign jurisdiction, Hopi courts should consider 
whether it is suited to the Hopi community before 

adopting it. Representation by lay counsel has 
distinct advantages for Hopi litigants, including 
affordability and cultural familiarity, that merit 
preservation. Nonetheless, lay counsel should not be 
permitted to practice without basic competency in 
law and procedure. The Strickland test, in assessing 
the effectiveness of counsel by what is reasonable 
under the circumstances, allows competency to be 
evaluated in light of Hopi norms. It strikes an 
appropriate balance between the need to protect 
defendants from inept counsel and the need to take 
into account the relevant cultural context, and thus 
can be applied to both lay advocates and attorneys. 
Since appellant's lay advocate provided ineffective 
counsel under the Strickland test, his conviction is 
reversed. 

ORDER OF THE COURT 
Because appellant did not meet the Ami and 

Harvey requirements for a knowing waiver of his 
right to counsel under the Hopi Ordinance, and 
because he had ineffective counsel under the 
Strickland test hereby adopted, his conviction by the 
Trial Court is REVERSED. 

 





JUDICIAL INDEPENDENCE 

TURTLE MOUNTAIN JUDICIAL BOARD V. TURTLE 

MOUNTAIN BAND OF CHIPPEWA INDIANS 

Turtle Mountain Band of Chippewa Indians Court of Appeals, No. 04-007 (June 15, 2005) 

 
Before: Justices JERILYN DECOTEAU, MATTHEW L. M. 
FLETCHER and MONIQUE VONDALL. 

By Justice FLETCHER for a unanimous Court. 

I. Facts and Procedural History 
On May 13, 2004, the Duly Elected and Certified 

Judicial Board of the Turtle Mountain Band of 
Chippewa Indians (hereinafter “Judicial Board”) 
“immediately suspend[ed] Tribal Court 
Administrator/Special Tribal Judge Shirley Cain with 
pay during the impeachment investigation and 
impeachment proceedings beginning on May 17, 
2004.” Duly Elected and Certified Judicial Board of 
the Turtle Mountain Band of Chippewa Indians 
Resolution #04-05-101-JB at 1 (May 14, 2004) 
(hereinafter “Judicial Board Resolution”). The Judicial 
Board Resolution provided that Judge Cain would be 

provided with a “Summons and Complaint as her 
written notice.” Id. This “Complaint” would 
“enumerate the impeachment charges against … 
Judge … Cain.…” Id. The Judicial Board Resolution 
noted that Judge Cain “shall have twenty (20) days to 
provide the Judicial Board with her Answer.” Id. In 
the record, there is no copy of a “Complaint” as 
contemplated by the Judicial Board Resolution and it 
appears likely that no such “Complaint” ever existed. 

Instead of a “Complaint,” the Judicial Board 
served the Judicial Board Resolution onto Judge Cain 
on May 17, 2004 at 4:31 p.m.… The Judicial Board 
Resolution itself, however, states that Judge Cain “is 
hereby notified that she is to cease and desist from 
attending work and the Turtle Mountain Tribal Court 
in any capacity.”… The Judicial Board Resolution 
further noted that the Judicial Board would hold 
Judge Cain in contempt if she “failed to obey.”… 



It appears that the Judicial Board anticipated that 
the twenty days allowed for Judge Cain to file her 
“Answer” would begin to run on May 17, 2004. 
Before the expiration of those twenty days, however, 
the Turtle Mountain Band of Chippewa Indians 
(hereinafter “Band”) initiated this proceeding in 
Tribal Court on June 4, 2004. 

The Band in its Complaint for Injunctive Relief … 
sought an injunction that would prohibit the Board 
from “the suspension of Tribal Court judges in 
violation of Judicial Board rules” and vacate the 
Judicial Board Resolution.… 

After a June 23, 2004 hearing, Associate Special 
Judge El Marie Conklin issued a Memorandum 
Decision and Order on June 29, 2004 … substantially 
granting the relief requested by the Band.… 

On or about July 1, 2004, the Judicial Board filed 
a request to appeal with this Court, along with a 
request for a stay of execution, and a brief in 
support.… 

… The Judicial Board had represented to this 
Court that Mr. Eugene L. DeLorme was a primary 
drafter of Article XIV and much of the tribal code. The 
Judicial Board also represented to this Court that it 
would ask Mr. DeLorme to file an Amicus Brief in this 
matter on the intent of the drafters of Article XIV. On 
or about May 10, 2005, the Judicial Board filed its 
Brief on Appeal and Mr. DeLorme filed an Amicus 

Brief.… 
III. The Validity of the Judicial Board's Actions 

A. Standard of Reviewing the Issuance of Injunctive 
Relief 

This Court must first determine the appropriate 
standard of review in this matter. Since the Band 
sought and received an injunction from the tribal 
court, we must review whether the tribal court's 
issuance of injunctive relief was appropriate. The 
issuance of injunctive relief is a question of law. Cf. 
Youvella v. Dallas, No. 99AP000008, 
2000.NAHT.0000004, at ¶20 (Hopi Ct. App., Nov. 6, 
2000) (holding that the issuance of a writ of 
mandamus is a question of law). Tribal appellate 
courts generally review a tribal court's conclusions of 
law under a de novo standard. See LaFountaine-Gladue 
v. Ojibwe Indian School, No. 94-003, at 3 (Turtle 
Mountain Band Ct. App., Aug. 1996) (“This Court 
reviews the grant of summary judgment de novo.…”); 
Rose v. Adams, No. CIV-APP 95-27, 
2000.NACT.0000005, at ¶14 (Crow Ct. App., Jan. 11, 
2000). The Rose Court conducts an “independent 
review” of questions of law. Id. We concur with these 
conclusions. As such, this Court holds that it will 
conduct an independent review of the tribal court's 
issuance of injunctive relief under a de novo standard, 
granting no special deference to the tribal court's 
conclusions of law. 



B. The Judicial Board's Actions Are 
Unconstitutional 

We hold today that the Judicial Board's actions in 
attempting to summarily suspend Judge Cain are not 
on sound constitutional footing. We therefore affirm 
the ruling of the tribal court that the Judicial Board 
could not suspend Judge Cain without first providing 
her adequate notice and a meaningful opportunity to 
be heard. 

 
1. Due Process Rights of Sitting Tribal Court Judges 

The purpose of the enactment of Article XIV by 
the People of the Turtle Mountain Band community 
was “[t]o provide for a separate branch of 
government free from political interference and 
conflicts of interest for the development and 
enhancement of the fair administration of justice.” 
TURTLE MOUNTAIN BAND CONST. art. XIV, §1. The 
Judicial Branch of the Turtle Mountain Band 
government consists of “the Turtle Mountain 
Appellate Court, the Tribal Court, the Judicial Board 
and the elected officials, appointees and employees of 
said courts.” TURTLE MOUNTAIN BAND CONST. art. XIV, 
§2. Given that the Turtle Mountain Band Constitution 
did not contain an enumerated listing of individual 
rights, it appears that one of the purposes of 
amending the Constitution to include Article XIV was 
to expressly incorporate notions of due process, equal 
protection, and other individual rights exemplified by 
the Indian Civil Rights Act (25 U.S.C. §1302). See 
TURTLE MOUNTAIN BAND CONST. art. XIV, §3(a) (“The 
Judicial Branch of government … shall have 
jurisdiction … to ensure due process, equal 
protection, and protection of rights arising under the 
Indian Civil Rights Act of 1968.…”); see also [Letter 
from Gene DeLorme to Paul W. Picotte, BIA, at 2 
(May 17, 1995)[7] (hereinafter “DeLorme Letter”)] at 2 
(noting that the intent of Article XIV was to 
incorporate the individual rights protections of the 
Indian Civil Rights Act into the Constitution). 

Given this Court's mandate under Article XIV, 
we have repeatedly held inviolate the notion that 
individuals are entitled to due process prior to the 
taking of their liberty or property by the Turtle 
Mountain Band government. E.g., Monette v. 

                                      
7We are mindful of the interpretation of the “actual cases 
and controversies” language given by Eugene L. DeLorme, 
our Amicus Curiae, on Amendment XI to the Turtle 
Mountain Band Constitution, approved on November 3, 
1992 and codified as Article XIV in the mid-1990s. 
SeeDECOTEAU, supra, at 116 (reprinting the amendment). Mr. 
DeLorme wrote this letter after the amendment had already 
been approved and, as such, we do not and cannot consider 
his interpretation to be the definitive legislative history of 
Article XIV, but this Court gives his opinion some deference 
as persuasive authority. 

Schlenvogt, No. TMAC 04-2021, at 3-4 (Turtle 
Mountain Band Ct. App., March 31, 2005) (holding 
that an individual is entitled to notice of court 
proceedings prior to being evicted from her home); St. 
Germain v. PKG Contracting, Inc., No. TMAC 03-005, at 
3 (Turtle Mountain Band Ct. App., [2003]) (holding 
that a notice of appeal must be dismissed for violation 
of procedural due process if the notice is not served 
on the opposing party); Mathiason v. Gate City Bank, 
No. TMAC 04-2002, at 10-12 (Turtle Mountain Band 
Ct. App., Feb. 1, 2005) (holding that the tribal court is 
obligated to provide “notice and an opportunity to be 
heard” before issuing a judgment against a party); 
Lenoir v. Monette, No. CIV-02-0039, at 9-10 (Turtle 
Mountain Band Ct. App., July 2, 2002) (holding that 
elected officials of the Turtle Mountain Band are 
entitled to due process prior to being removed for 
cause); Monette v. Lenoir, No. [TMAC docket no. not 
available], at 4 (Turtle Mountain Band Ct. App., May 
22, 2002) (same); Parisien v. Turtle Mountain Judicial 
Board, No. TMAC-96-025, at 4 (Turtle Mountain Band 
Ct. App., Oct. 1996) (holding that the Judicial Board 
may not suspend a tribal judge without providing 
due process). 

Following this line of authority, this Court has 
already made a clear statement that the Judicial Board 
must provide due process to sitting tribal court judges 
before taking action to suspend those judges. See 
Parisien, supra, at 4. This Court has held, “[T]he 
Judicial Board has the constitutional authority to 
suspend tribal judges provided due process of law is 
provided.” Id. (emphasis added). Other tribal courts 
faced with the question of whether tribal judges 
should be afforded due process prior to being 
suspended agree. E.g., In re Matter of CLB 0201, No. 
02-01, 2002.NACT.0000004, at ¶¶67-68 (Crow Ct. 
App., March 5, 2002). 

We hold that the process due a tribal court judge 
facing suspension or any other disciplinary action, 
including impeachment, must be extensive and 
comprehensive and must be strictly complied with by 
the prosecuting authority. As one other tribal court 
noted, “It is axiomatic that as the consequences of 
harm increase, the burden of strict compliance with 
procedural and substantive form likewise increases.” 
Chitimacha Housing Authority v. Martin, No. CV-93-
0006, 1994.NACH.0000002, at ¶18 (Chitimacha Ct. 
App., Sept. 1, 1994) (emphasis added). The protection 
of the Turtle Mountain Band's Judicial Branch from 
the political machinations of the tribal government, be 
it Tribal Chairman, Tribal Council, Judicial Board, or 
whatever, is paramount. As Article XIV expressly 
states, the primary purpose of Article XIV is “[t]o 
provide for a separate branch of government free from 
political interference.… ” TURTLE MOUNTAIN BAND 

CONST. art. XIV, §1 (emphasis added). Cf. DeLorme 
Letter, supra, at 2 (discussing Article XIV, §3(b), which 



authorizes the Judicial Branch to develop an 
independent operating budget, and opining that 
“[t]he purpose of this section and the associated 
intent was to truly establish a [sic] independent tribal 
court. This section was adamantly added by the tribal 
council in that they recognized that if they controlled 
the purse strings, you would never have a truly 
independent judicial branch of government.”) (emphasis 
added). And, although we recognize that the Judicial 
Board—and only the Judicial Board—is empowered 
by the Turtle Mountain Band Constitution to oversee 
the tribal and appellate courts, we must also 
acknowledge that the Judicial Board is an elected, 
political body. See TURTLE MOUNTAIN BAND CONST. 
art. XIV, §6(c). In order to give meaning to both 
Section 1, which demands that the Judicial Branch 
remain free from political interference, and to Section 
6, which authorizes an elected body to oversee the 
tribal and appellate courts, we will therefore require 
that the Judicial Board strictly comply with its own 
procedures and with the Constitution's procedural 
due process requirements.… 

3. The Process Provided to Judge Cain upon Her 
Suspension Was Insufficient to Meet Constitutional 

Requirements 
The Judicial Board Resolution purporting to 

suspend Judge Cain failed to meet the due process 
required under the Turtle Mountain Band 
Constitution and must be declared invalid insofar as 
it purports to operate as a summary suspension of 
Judge Cain. As this Court has continuously 
reaffirmed, “The basic tenants of due process of law 
are notice and an opportunity to be heard.” Mathiason, 
supra, at 10 (citing Smith v. Belcourt School District #7, 
No. 02-10155, at 2 (Turtle Mountain Band Ct. App., 
Nov. 30, 2004)). We have held that the notice must be 
“adequate or reasonable,” sufficient “to apprise 
interested parties of the pendency of the action.…” 
Monette v. Schlenvogt, supra, at 3 (citation and 
quotation marks omitted); see Chitimacha Housing 
Authority, supra, at ¶¶99-105. Moreover, “[r]easonable 
notice must be given at each new step in the 
proceedings.” Monette v. Schlenvogt, supra, at 3 
(citation omitted). The Judicial Board Rules on notice, 
contained in Rule 5(b) (notice of preliminary 
investigation); Rule 7 (notice of institution of formal 
proceedings); and Rule 9 (notice of setting of time and 
place for hearing), meet these constitutional 
requirements on their face. For example, Rule 5(a) 
requires the Judicial Board to provide notice to the 
judge “of the investigation, the nature of the charge, 
and the name of the [accuser]”; and Rule 7 requires 
the Judicial Board to provide a notice “specify[ing] in 
ordinary and concise language the charges against the 
judge … and the alleged facts upon which those 
charges are based.…” If the Judicial Board complies 
with these Rules, then the judge likely will be given 

adequate due process. 
In this matter, however, we hold that the Judicial 

Board did not comply with these constitutional 
requirements. Initially, we hold that the Judicial 
Board's Resolution suspending Judge Cain does not 
meet the constitutional requirements for reasonable 
notice articulated in our Monette v. Schlenvogt opinion. 
The Judicial Board Resolution merely states that 
Judge Cain is “immediately suspend[ed]” and offers 
nothing to show why.… Moreover, the resolution 
promises that a “Summons and Complaint” that “will 
enumerate the impeachment charges” would follow. 
See id. No such “Summons and Complaint” is to be 
found in the record. As such, the Judicial Board did 
not provide adequate or reasonable notice to Judge 
Cain of the charges against her. 

Moreover, the Judicial Board did not follow its 
own Rules, further supporting our finding that the 
Judicial Board violated Judge Cain's due process 
rights. An agency's violation of its own procedural 
rules is presumptive evidence that the agency has 
violated the due process rights of an accused. See 
Chitimacha Housing Authority, supra, at ¶94 (“At a 
minimum, due process … requires the [tribal agency] 
to follow its own rules and regulations.”). Judicial 
Board Rule 5(a) requires the Judicial Board to provide 
notice to the judge “of the investigation, the nature of 
the charge, and the name of the [accuser].” None of 
this information is present in the Judicial Board 
Resolution or any other document served on Judge 
Cain. As such, we find that the Judicial Board's 
actions violated Judge Cain's right to due process. 

4. Judicial Board Rule 22 Is Unconstitutional 
We reach one other question that neither party 

has explicitly addressed—whether the Judicial Board 
acted in compliance with Judicial Board Rule 22 and, 
if so, whether Rule 22 is constitutionally sound. We 
grant the benefit of the doubt to the Judicial Board 
where it apparently assumed that it had authority to 
suspend Judge Cain “immediately.”… Judicial Board 
Rule 22 appears to operate as an attempt by the 
Judicial Board to exert the authority to suspend a 
judge “while an investigation and/or disciplinary 
action is pending” if the Judicial Board “deems there 
is probable cause to believe that it is in the best 
interests of the Tribe.…” 

We hold that Judicial Board Rule 22 is facially 
invalid under the Turtle Mountain Band's 
constitutional law. This Court has already ruled in 
Parisien that, prior to suspending a tribal court judge, 
the Judicial Board must provide due process of law. 
After proper notice is given, we have made clear in 
this context that, at a bare minimum, a judge should 
be provided with “ample opportunity to call 
witnesses and cross-examine the Board's 
witnesses.…” Parisien, supra, at 4; see also Hoopa Valley 
Indian Housing Authority v. Gerstner, 22 Indian L. Rptr. 



6002, 6005 (Hoopa Valley Ct. App., Sept. 27, 1992) 
(holding that a meaningful opportunity to be heard 
includes four minimum rights: “(1) adequate notice; 
(2) a hearing decision by [an] independent arbiter; (3) 
an initial burden of proof imposed on the [accuser]; 
and (4) the right to confront and cross-examine those 
witnesses used against the [accused]”). Even 
assuming the Judicial Board complied with the terms 
of Judicial Board Rule 22, which is doubtful given that 
no valid investigation had begun in accordance with 
Judicial Band Rule 5 when the Judicial Board 
suspended Judge Cain, we find that Rule 22 does not 
provide “ample” opportunity to call witnesses and 
cross-examine the Judicial Board's witnesses. In fact, it 
provides no opportunity to respond at all prior to 
being suspended. 

Moreover, we find that the Judicial Board has no 
constitutional authority to summarily suspend tribal 
court judges. We have previously so held in Parisien, 
supra, at 4, but we reiterate our holding to emphasize 
certain constitutional limitations on the Judicial 
Board. We note first that there is nothing in Article 
XIV that grants the Judicial Board the authority to 
suspend sitting judges.9 As such, the authority that 
the Judicial Board exerts in this area is authority that 
is implied from the Constitution. See Parisien, supra, at 
4 (finding that the authority of the Judicial Board to 
“implement” the Judicial Board Rules is sufficient to 
authorize the Judicial Board to suspend tribal judges) 
(citing TURTLE MOUNTAIN BAND CONST. art. XIV, 

                                      
9In fact, our Amicus expressly repudiated in very strong 
language the notion that the Judicial Board would have the 
authority to suspend judges under Article XIV, §6: 

[T]here was also no intended grant of authority by 
this constitutional amendment to grant the judicial 
board the ability to suspend judges. The power to 
suspend interferes with the day to day operation of the 
tribal court and creates the opportunity to have judges 
rendered ineffective for political purposes. This 
constitutional amendment was intended to grant 
the judges tremendous authority and autonomy. At 
the same time, this amendment provided a safety 
valve in the people by allowing impeachment. 
Impeachment, however, was the only intended vehicle for 
the removal of judges. Again, I must point out that the 
intent of Article 14 was to remove political influence 
from the judicial system. In order to accomplish this, 
the judges were intended to be granted 
independence. The impeachment process was 
intended to be difficult by requiring a formal 
hearing process with an enhanced burden of proof. 

DeLorme Letter, supra, at 4 (emphasis added). This Court 
strongly suspects that the actual intent of the Turtle 
Mountain Band community was to deny the Judicial Board 
the power to suspend tribal judges for the reasons our 
Amicus suggests, but no party has asked us to revisit our 
holding in Parisien, where we upheld the authority of the 
Judicial Board to suspend judges upon due process. As such, 
we make no ruling on that question at this time. 

§6(b)). We note further that the Judicial Board is not 
authorized to “regulate the day-to-day activities of 
the court … or to interfere with the administration of 
justice.” TURTLE MOUNTAIN BAND CONST. art. XIV, 
§6(b). And, because we must interpret the 
Constitution in light of the express purpose of Article 
XIV—to protect the judicial branch from “political 
interference”—we hold that Judicial Board Rule 22 is 
an unconstitutional exercise of authority by the 
Judicial Board. The Constitution does not empower 
the Judicial Board to summarily suspend tribal court 
judges.… 

V. Conclusion 
We note that this is a matter of fundamental 

constitutional importance to the Turtle Mountain 
Band, as the parties and our Amicus have thoroughly 
demonstrated. We urge the parties, as other tribal 
courts have done in such critical matters, to “place 
themselves in the heart of Native American 
jurisprudence by ‘healing, restoring balance and 
harmony, accomplishing reconciliation, and making 
social relations whole again.’” Snowden, supra, at 12-13 
(quoting Chamberlain v. Peters, 27 Indian L. Rptr. 6085, 
6097 (Saginaw Chippewa Indian Tribe Ct. App., Jan. 
5, 2000)). It appears that this dispute is a symptom of 
a basic lack of communication and understanding 
between the parties that could easily have been 
resolved before reaching this forum. We sincerely 
hope in the future that the parties attempt to resolve 
their disputes in a non-adversarial forum and 
manner. 

 





JUDICIAL RECUSAL 

HOOPA VALLEY TRIBAL COUNCIL V. JONES 
Hoopa Valley Tribal Court of Appeals, No. A-12-002 (unpublished) (May 7, 2013) 

 
This matter comes before the Court pursuant to 

the Motion to Recuse Judge Matthew Fletcher filed by 
the Appellant as part of his Reply Brief on April 19, 
2013, and the standalone Motion to Recuse, Motion 
for Hearing, Motion for Continuance seeking 
essentially the same relief filed by Appellant on April 
29, 2013. The Court has also considered the 
statements in Opposition to Appellant's Motion filed 
by the Appellee on April 24 and April 29, 2013.  

Despite his entreaty that tribes should be 
"governed by their own laws," April 19 Motion to 
Recuse at 1, Appellant cites no basis in Hoopa Valley 
Tribal law, or any other source of law, in support of 
either of his motions. Nor is either motion supported 
by an affidavit that sets forth facts tending to support 
the claims of bias made against Judge Fletcher.1 
Indeed, Appellant's motions make no specific claim 
that Judge Fletcher is biased against Appellant, but 
instead argue that Judge Fletcher should recuse 
himself because Judge Fletcher was previously 
employed by the Tribe and because Appellant 
believes Judge Fletcher may be biased against 
Appellant's spokesperson. Appellant provides no 
legal authority, and this Court is aware of none, in 
support of the notion that prior employment in and of 
itself, or that bias (imagined or real) against a 
spokesperson rather than a party, constitute grounds 
for recusal or disqualification of a judge.  

In its first Opposition to Appellant's original 
Motion to Recuse, Appellee notes that the motion was 
not timely filed pursuant to HVTC 1.3.04 and should 
therefore be dismissed. 

We begin our analysis of a motion to recuse an 
appellate judge with the Hoopa Valley Tribal Judicial 
Code provision that applies directly to the Court of 
Appeals. HVTC 1.4.04, entitled "Conflict of Interest," 
states "[n]o person shall be qualified to sit on a panel 
of the Court of Appeals in any case wherein he/she 

                                      
1 Appellant's motions employ the rhetorical tact of 
repeatedly asking "If Judge Matthew Fletcher is the same 
Matthew Fletcher. . . ." Judge Fletcher did indeed work for 
the Hoopa Valley Office of Tribal Attorney from June 2000 – 
February 2001, and has served as a Judge of the Hoopa 
Valley Tribal Court of Appeals since 2006, which is a matter 
of public record. 

has any direct interest or as provided in Section 1.2.08 
of this Code." HVTC 1.2.08 deals with judicial 
elections, not conflicts of interest. However, the next 
section, HVTC 1.2.09 is entitled "Conflict of Interest; 
Nepotism" and defines the circumstances that 
constitute conflicts of interest and nepotism. We 
conclude the reference to HVTC 1.2.08 in HVTC 1.4.04 
is a scrivener's error, and the Tribal legislature 
intended HVTC 1.4.04 to incorporate the provisions of 
HVTC 1.2.09. The procedures for the filing and 
review of a motion for disqualification of a judge 
under HVTC 1.2.09 are then set forth at HVTC 1.2.10. 
Ordinarily, HVTC 1.2.10 requires a hearing on such a 
motion. However, HVTC 1.2.10 also incorporates by 
reference HVTC 1.3.04, which provides, among other 
things: 

A defendant, or other party, to any proceedings 
may accomplish a change of assignment of his/her 
case from one judge to another upon filing an 
affidavit of prejudice with the Court, giving 
satisfactory reason for such change. Such affidavit 
shall be in written form and must be filed with the 
Court within twenty (20) days of assignment to the 
judge or in the case of the nonmoving party, within 
twenty (20) days of re-assignment following 
disqualification of the first judge.  

Here, Appellant has failed to file any affidavit, let 
alone one that provides "satisfactory reason'' to 
disqualify Judge Fletcher from hearing this appeal. 
But we need not, and do not, decide the motion on 
that basis. The combined operation of HVTC 1.2.09, 
HVTC 1.2.10, and HVTC 1.3.04 require any motion for 
recusal or disqualification of a judge to be filed within 
twenty days of assignment of the case to the judge. 
Even if we were to allow this statutory deadline to be 
tolled until Appellant had actual notice of the judicial 
assignments in this appeal, and even if we further 
tolled the statutory deadline until Appellant's current 
spokesperson noted his appearance, as he did 
through a Substitution of Attorney form filed on 
February 5, 2013, both of Appellant's motions to 
recuse Judge Fletcher would still be time-barred.  As 
such, the Court lacks jurisdiction to consider the 
motions to recuse, and they arc accordingly hereby 
dismissed without hearing, as are the motions for 
hearing and the motion for continuance. * * * 



Appendix – MOTION TO RECUSE 
If Judge Matthew Fletcher, is the same Matthew 

Fletcher that worked for the HVTC in the Office of 
Tribal Attorney and whose contract was not renewed 
because of his performance to the Hoopa Valley Tribe, 
he should recuse himself for failing to disclose this to 
the parties. The Court should note that the Hoopa 
Valley Tribal Court Judge, and the only judge elected 
by the Hoopa Valley Tribe with any true authority 
vested in him by the people, recused himself simply 
because he knew the Defendant. If this is the same 
Mr. Fletcher he knows the Defendant and the 
Defendant's Counsel, in less than hospitable terms, 
and should recuse himself. If this is not the same 
Matthew Fletcher Esq. that worked for the Hoopa 
Valley Tribe in 2000, 2001, then he should identify 
himself as someone else and be done with the issue. 

Defendant's Council gives notice that he is also 
known by Judge Demmert, that they attended the 
same law school, and that they both worked for the 
Northwest Intertribal Court System (NICS) as Chief 
and pro tern judges, and that he considers her a 
personal friend. Defendants Counsel remembers 
discussions with Judge Demmert in regard to the 
inherent conflict that exists when hearing cases in 
which one party, namely a Tribal Council who has 
contracted the services of NICS, is the Judge's 
employer. Defendants Council [sic] remembers 
occasions when his orders caused Tribal Council 
clients to react politically against the contractor; and 

that on at least one occasion Judge Demmert asked 
then Judge Marshall to hear a case, as a pro tern 
judge, to avoid political repercussion from the Tribal 
Council client. Defendant's Counsel considers Judge 
Demmert to be a consummate attorney, and does not 
move for her recusal. Defendant hereby gives notice 
to the Plaintiff Hoopa Valley Tribal Counsel of 
Defendants Counsels personal and professional 
relationship with Judge Demmert. 

* * * 
If said Judge Matthew Fletcher does not identify 

himself as someone other than the Matthew Fletcher 
who worked for the Hoopa Valley Tribe's Office of 
Tribal Attorney; or who identifies himself as the same 
person but refuses to recuse himself, then Defendant 
moves for a hearing so that he may show that there is 
a factual basis for asserting that an appearance of bias 
exists in regard to Judge Fletcher hearing and 
deciding this case. Justice demands it. 

* * * 
Should the Court be required to hold a hearing 

because Judge Fletcher either fails to identify himself, 
or fails to recuse himself, then Defendant asks for a 
continuance of the Appeal hearing until after the 
hearing on Recusal is held and the issue of recusal is 
resolved. Justice demands it. 

* * * 
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