
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
 

GOVERNOR KRISTI NOEM, in her 
official capacity as the Governor of 
South Dakota, et al., 
 

Plaintiff, 
 
v. 
 
DEB HAALAND, in her official 
capacity as United States Secretary of the 
Interior, et al., 
 

Defendants. 
 

 
 
 
 
 

Case No. 3:21-cv-03009 
 

 
 
 

 
PLAINTIFFS’ REPLY IN SUPPORT OF MOTION FOR PRELIMINARY 

INJUNCTION 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

Case 3:21-cv-03009-RAL   Document 49   Filed 05/23/21   Page 1 of 25 PageID #: 964



 i 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES ................................................................................................. ii 

INTRODUCTION .................................................................................................................. 1 

I. The State is likely to succeed on the merits of its APA claim. ............................... 3 

A. DOI cannot proffer new explanations here, and all five of the Denial Letter’s 
explanations must be legitimate for the permit denial to survive. ..................... 3 

B. The Denial Letter failed to satisfy the APA’s “reasoned decisionmaking” 
requirement. ............................................................................................................... 4 

C. DOI’s decision runs counter to the evidence. ...................................................... 9 

II. The State satisfies the remaining preliminary injunction factors. ........................ 15 

III. The Court should grant the State relief in time to conduct the  
fireworks show. ............................................................................................................ 17 

CONCLUSION ...................................................................................................................... 17 

 
  

Case 3:21-cv-03009-RAL   Document 49   Filed 05/23/21   Page 2 of 25 PageID #: 965



 ii 

TABLE OF AUTHORITIES 

CASES 
Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez,  
 458 U.S. 592 (1982) ............................................................................................................. 15 
 
Borntrager v. Stevas,  
 772 F.2d 419 (8th Cir. 1985) .............................................................................................. 18 
 
D.C. v. U.S. Dep't of Agric.,  
 444 F. Supp. 3d 1, 38 (D.D.C. 2020) ................................................................................ 15 
 
Dep’t of Commerce v. New York,  
 139 S. Ct. 2551 (2019) ............................................................................................... 3, 6, 18 
 
Dep’t of Homeland Sec. v. Regents of the Univ. of California,  
 140 S. Ct. 1891 (2020) ................................................................................................. 2, 3, 6 
 
Drakes Bay Oyster Co. v. Salazar,  
 921 F. Supp. 2d 972 (N.D. Cal.) ................................................................................ 13, 14 
 
EEOC v. Liberty Loan Corp.,  
 584 F.2d 853 (8th Cir. 1978) .............................................................................................. 17 
 
Encino Motorcars, LLC v. Navarro,  
 136 S. Ct. 2117 (2016) .......................................................................................................... 8 
 
Family Farm All. v. Salazar,  
 749 F. Supp. 2d 1083 (E.D. Cal. 2010) ............................................................................ 14 
 
FCC v. Fox Television Stations, Inc.,  
 556 U.S. 502 (2009) ........................................................................................................... 8, 9 
 
Hondros v. U.S. Civ. Serv. Comm’n,  
 720 F.2d 278 (3d Cir. 1983) ............................................................................................... 17 
 
Huff v. Vilsack,  
 195 F. Supp. 3d 363 (2016) ................................................................................................ 18 
 
In re Lane,  
 801 F.2d 1040 (8th Cir. 1986) ........................................................................................... 18 

Case 3:21-cv-03009-RAL   Document 49   Filed 05/23/21   Page 3 of 25 PageID #: 966



 iii 

In re MidAmerican Energy Co.,  
 286 F.3d 483 (8th Cir. 2002) .............................................................................................. 18 
 
Kola, Inc. v. United States,  
 882 F.3d 361 (9th Cir. 1989) .............................................................................................. 14 
 
McClung v. Paul,  
 788 F.3d 822 (8th Cir. 2015) ................................................................................................ 5 
 
Mid-Tex Elec. Co-op., Inc. v. FERC,  
 773 F.2d 327 (D.C. Cir. 1985) ............................................................................................. 3 
 
Nat’l Cable & Telecommunications Ass’n v. Brand X Internet Servs.,  
 545 U.S. 967 (2005) ........................................................................................................... 8, 9 
 
Nat’l Fuel Gas Supply Corp. v. FERC,  
 468 F.3d 831 (D.C. Cir. 2006) ............................................................................................. 3 
 
New Holy v. DOI,  
 2020 WL 3542251 (D.S.D. June 30, 2020) ...................................................................... 17 
 
Niobrara River Ranch, L.L.C. v. Huber,  
 373 F.3d 881 (8th Cir. 2004) ................................................................................................ 5 
 
Norton v. S. Utah Wilderness All.,  
 542 U.S. 55 (2004) ............................................................................................................... 17 
 
Org. for Competitive Markets v. U.S. Dep’t of Agriculture,  
 912 F.3d 455 (8th Cir. 2018) .............................................................................................. 18 
 
Roe v. Dep't of Def.,  
 947 F.3d 207 (4th Cir. 2020) ................................................................................................ 8 
 
Rural & Migrant Ministry v. United States Env't Prot. Agency, 
  -- F. Supp. 3d --, 2020 WL 7706782 (S.D.N.Y. Dec. 29, 2020) .................................... 8 
 
Sierra Club v. U.S. Army Corps of Engineers,  
 645 F.3d 978 (8th Cir. 2011) .............................................................................................. 16 
 
Vietnam Veterans of Am. v. CIA,  
 811 F.3d 1068 (9th Cir. 2016) ........................................................................................... 17 

Case 3:21-cv-03009-RAL   Document 49   Filed 05/23/21   Page 4 of 25 PageID #: 967



 iv 

 
Woodstock v. Kempthorne,  
 448 F. Supp. 2d 382  (E.D.N.Y. 2006) .............................................................................. 8 

STATUTES 
16 U.S.C. §459c-5 .................................................................................................... 14 
 
5 U.S.C. §706 .......................................................................................................... 17 

REGULATIONS 
36 C.F.R. §1.6 ..................................................................................................... 13, 17 

 
 
 
 
 
 
 
 

 

Case 3:21-cv-03009-RAL   Document 49   Filed 05/23/21   Page 5 of 25 PageID #: 968



 1 

INTRODUCTION 

At its core, DOI’s position is that agency permitting decisions are functionally 

unreviewable. DOI relies on three overlapping and equally unconvincing arguments for 

this proposition. First, DOI asserts that the APA’s “reasoned explanation” requirement 

does not apply to denials of special use permits. According to this unique interpretation 

of federal law, DOI can deny permit requests with merely a few sentences of boilerplate 

explanation. Second, DOI maintains that—even if it is required to justify its actions—

it can offer new, more detailed explanations for the first time in litigation. Put 

differently, it argues that agencies do not have to justify permit-related actions unless 

and until they are challenged in court. Third, DOI asserts that federal courts are 

essentially powerless to provide remedies for violations of the APA in the permitting 

context. DOI contends that the only remedy to an agency’s unlawful denial of a permit 

is to remand the issue and give the agency another bite at the apple. In other words, 

DOI asks this Court to accept that agencies can simply run out the clock by denying 

permit requests for whatever reasons they choose and then, if a denial is set aside, 

finding new justifications on remand and forcing plaintiffs to challenge the outcome 

again. The upshot of this position is that DOI can deny event permits with impunity, 

with no meaningful opportunity for judicial review. 

None of these arguments accurately reflect current law. Every agency must 

comply with the APA’s reasoned explanation requirement when issuing decisions, 

including decisions about permit requests. DOI does not cite a single case to support 
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its contrary view. Moreover, the APA has long prohibited agencies from offering post 

hoc justifications for the first time in litigation, as DOI has done here. The Supreme 

Court has repeatedly held that an agency must defend its actions based on the 

explanation it provided at the time it issued its decision. Anything less forces “both 

litigants and courts to chase a moving target.” Dep’t of Homeland Sec. v. Regents of the Univ. 

of California, 140 S. Ct. 1891, 1909 (2020).  

Furthermore, courts can grant injunctions compelling agencies to act in 

circumstances when, as here, time is of the essence. That is what the Court should do 

in this case. The State submitted its permit request for last year’s event on March 9, 

2020, and DOI granted the permit on June 15 (less than three weeks before the event).1 

This time, however, DOI submitted its permit request on October 20, 2020—over eight 

months before July 2021—but DOI sat on its hands for nearly five months before 

denying the permit with virtually no explanation. DOI now claims that it is too late for 

this Court to offer any meaningful relief, but this Court should not allow DOI to evade 

its obligations under the APA by merely running out the clock. The motion for 

preliminary injunction should be granted.  

 
1 The June 15 permit approval was sufficient for the State’s preparation timeline in 2020 

because the State had already started coordinating event logistics with NPS and other relevant 
stakeholders, based on the MOA signed by the parties. Here, DOI’s March 11 denial of the State’s 
permit request foreclosed any preparation or coordination until this case is resolved.  
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I. The State is likely to succeed on the merits of its APA claim.  
 

A. DOI cannot defend its actions based on new justifications offered 
for the first time in litigation.  

It is a bedrock tenet of administrative law that courts must evaluate an “agency’s 

contemporaneous explanation in light of the existing administrative record.” Dep’t of 

Commerce v. New York, 139 S. Ct. 2551, 2573 (2019). As a result, a court cannot “uphold 

an order based on [the agency’s] post hoc rationalizations.” Nat’l Fuel Gas Supply Corp. 

v. FERC, 468 F.3d 831, 839 (D.C. Cir. 2006). This requirement is not merely “an idle 

and useless formality.” Regents, 140 S. Ct. at 1909. It instead “promotes agency 

accountability by ensuring that parties and the public can respond fully and in a timely 

manner to an agency’s exercise of authority.” Id. And “[c]onsidering only 

contemporaneous explanations for agency action” ensures that the agency is not 

offering “simply convenient litigating positions.” Id.   

“An important corollary” to this rule “is that where [an agency] has relied on 

multiple rationales (and has not done so in the alternative), and [the court] conclude[s] 

that at least one of the rationales is deficient,” then “ordinarily” the entire agency action 

is unlawful. Nat’l Fuel Gas Supply, 486 F.3d at 839; Mid-Tex Elec. Co-op., Inc. v. FERC, 

773 F.2d 327, 353 (D.C. Cir. 1985) (rejecting agency’s attempt to rely on only one of 

three justifications as a “post hoc rationalization” that would require the Court to 

“affirm[] on a ground different from one on which the agency based its decision.”). 
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This rule applies with full force here because DOI’s Denial Letter cited five factors that 

it contends support its decision to deny the State a permit. See Ex. F, at 1-2. 

DOI seeks to avoid the application of this rule by asserting (at 2) that its “permit 

denial need only be based on one of the[] factors.” But this is just one of many ways 

that DOI tries to shore up its insufficient Denial Letter in its brief before this Court. 

See infra, 5-13. The Denial Letter could not be more clear that all five factors—working 

together—were the basis for its decision. DOI briefly outlined the factors at the outset 

of its letter and concluded that “[t]hese factors, compiled [sic] with the COVID-19 

pandemic, do not allow a safe and responsible fireworks display to be held at the site.” 

Id. at 1. DOI then made the same assertion at the end of the Denial Letter: “These 

factors all weigh into the decision whether to hold a 2021 event.” Id. at 2. As a result, 

DOI’s decision is unlawful if any of its five proffered reasons is arbitrary and capricious.   

B. The Denial Letter failed to satisfy the APA’s “reasoned decision-
making” requirement. 

DOI argues that courts should assume that it always has a good reason for 

denying a permit request. The Department claims that it simply cannot provide a 

detailed, reasoned explanation every time it denies a permit, because justifying its 

responses to citizens’ requests would be too taxing. Defs.’ Br. 31 (The APA “does not” 

“require[] NPS to adduce pages of evidence to its letter. … [N]or could NPS reasonably 

be expected to manage the National Park System if every permit denial letter had to 

meet this impossible standard.”).  
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This novel theory of administrative law appears nowhere in the APA or the 

relevant case law. There is no “permitting exception” to the APA’s reasoned decision-

making requirement. DOI appears to believe that permitting decisions somehow 

require fewer justifications than other agency actions. But it cites zero case law to 

support that proposition, and for good reason—no federal court has ever held as much. 

To the contrary, courts routinely mandate that agencies “provide a satisfactory 

explanation” based on “relevant data” when they choose to grant or deny a permit. 

Niobrara River Ranch, L.L.C. v. Huber, 373 F.3d 881, 884 (8th Cir. 2004) (reviewing permit 

decision); see also McClung v. Paul, 788 F.3d 822, 833 (8th Cir. 2015) (same). “Deference” 

to agency permitting decisions “does not mean a rubber stamp.” Huber, 373 F.3d at 883. 

In short, DOI is not exempt from the APA or meaningful judicial review whenever its 

actions happen to concern a permit request.  

The Denial Letter plainly fails the APA’s reasoned decision-making requirement. 

The letter is barely a page long and offers a loose collection of conclusory statements 

that, when “compiled” together, supposedly precluded the State from commemorating 

Independence Day with fireworks. Hruska Decl. Ex. F. Four of the five justifications 

were no longer than a sentence or two, and none of them provided details about how 

DOI reached its conclusions or what steps it took to evaluate the issues it raised.  

For example, the letter stated that the “park continues to monitor levels of 

perchlorates in the water and the potential for wildfire” in the surrounding area but 

provided no further details about either metric. The letter did not quantify the risk levels 
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for perchlorate contamination or wildfire, did not identify acceptable levels of risk, and 

did not explain why any purported risks could not be mitigated (as they were last year). 

In fact, DOI did not cite the risk of wildfire or environmental damage as a reason for 

the denial at all—by its own terms, the letter stated only that a fireworks show could 

not occur because DOI continued “to monitor” perchlorate levels and the potential for 

wildfire. Ex. F. That is the extent of the Department’s “environmental” justification, 

and it is indefensible under the APA’s “reasoned explanation” standard.  DOI’s fallback 

position is that if it has to justify its decisions at all, then it can do so if an applicant 

challenges its actions in court. Defs.’ Br. 30-34. But the APA does not allow an agency 

to justify its actions for the first time in litigation briefs. Supra, 3-4.  

Finally, DOI—perhaps realizing the insufficiency of its initial justifications—

tries to shoehorn a sixth justification into its response. See Defs.’ Br. 7 (“After 

considering a number of factors, including … NPS staffing requirements for such an 

event, … Frost decided to deny the State’s SUP application.”). Once again, this belated 

attempt by the agency to backfill its initial reasoning flouts basic principles of 

administrative law. See New York, 139 S. Ct. at 2573 (under arbitrary and capricious 

review, courts only look to “the agency’s contemporaneous explanation” for its 

actions); Regents of the Univ. of California, 140 S. Ct. at 1909 (“Permitting agencies to 

invoke belated justifications … can upset the orderly functioning of the process of 

review.”). 
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DOI’s failure to provide a reasoned, contemporaneous explanation for its action 

is further underscored by the timeline of events. The State submitted its permit request 

on October 20, 2020 and, after receiving no response for two months, reached out to 

DOI a second time. See Hruska Decl. Ex. E. In January 2021, after DOI belatedly 

confirmed that it had received the request, the State asked DOI if it needed “anything 

else” before the request could be evaluated. Id. In response, DOI asked the State to “be 

aware that the dates needed for the permit may change, due to the scope and complexity 

of the event” but requested no further details. DOI did not conduct a new 

Environmental Assessment (“EA”), did not ask NPS to evaluate a potential Finding of 

No Significant Impact (“FONSI”), and did not take any other formal assessment 

measures. Then, on March 11, DOI sent a brief letter denying the request. Ex. E. DOI’s 

failure to conduct even a basic inquiry into the feasibility of the event is particularly 

notable given that its denial of the 2021 request occurred three months earlier in the 

evaluation process than its approval of the State’s 2020 request, which was granted in 

June. DOI could have attempted to engage in reasoned decisionmaking as to whether 

a permit should be issued, but instead rested on brief, conclusory, and inadequately 

justified explanations. 

Even if the Court were to disagree on all these points, DOI’s decision is still 

arbitrary and capricious because it failed to explain why it changed a position it 

unequivocally endorsed just last year. When an agency abruptly departs from a technical 

report that it previously relied upon, it must “provide some reasoned explanation for 
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why the results in which it relied [in previous years] were no longer valid.” Rural & 

Migrant Ministry v. United States Env't Prot. Agency, -- F. Supp. 3d --, 2020 WL 7706782, at 

*13 (S.D.N.Y. Dec. 29, 2020) (agency’s departure from reliance upon its 2015 report 

without explanation was arbitrary and capricious); see also Nat’l Cable & 

Telecommunications Ass’n v. Brand X Internet Servs., 545 U.S. 967, 1001 (2005) (agency may 

“change course” only “if it adequately justifies the change”); FCC v. Fox Television 

Stations, Inc., 556 U.S. 502, 515 (2009) (“An agency must show awareness that it is 

changing its position” and “may not … depart from a prior policy sub silentio.”). This 

requirement applies to permitting decisions in addition to rulemaking proceedings. See 

Roe v. Dep't of Def., 947 F.3d 207, 226 (4th Cir. 2020), as amended (Jan. 14, 2020) 

(Department of Defense directive was arbitrary and capricious because the 

“Government change[d] its position” without adequately “explain[ing] its decision”); 

Woodstock v. Kempthorne, 448 F. Supp. 2d 382, 388 (E.D.N.Y. 2006) (“The Court may set 

aside an agency determination that is inconsistent with the agency’s prior decisions and 

conduct if its reason for its inconsistent conduct are not explained by the record.”).  

DOI failed to comply with this obligation when it ignored its own 2020 FONSI 

without explanation and without conducting a new assessment. The reasons DOI 

provided for denying the permit “rest[] upon factual findings that contradict those 

which underlay its prior” decision. Fox Television Stations, Inc., 556 U.S. at 515; see also 

Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126 (2016) (“an unexplained 

inconsistency” in “agency practice” is arbitrary and capricious) (emphasis added) (citing 
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Brand X, 545 U.S. at 981). As a result, DOI was required to “provide a more detailed 

justification than what would suffice” in ordinary circumstances. Fox Television Stations, 

Inc., 556 U.S. at 515. But neither the Denial Letter nor DOI’s new attempts to justify 

its actions contain any discussion of the 2020 FONSI’s conclusions that Tribal cultural 

sites at the Memorial “will not be directly affected by fireworks” and that the fireworks 

event at the Memorial “would be similar in duration and impact to other fireworks 

displays conducted in the local area during the same weekend.” See infra, 11-12.  

C. DOI’s decision runs counter to the evidence before the agency. 

Aside from DOI’s failure to provide a reasoned explanation for its decision, the 

permit denial is independently arbitrary and capricious because it runs counter to the 

evidence. Every reason DOI provides for denying the permit is either (1) inconsistent 

with the record; or (2) a reason that DOI itself believed to be insufficient just last year. 

First, DOI asserts that when it denied the permit, “COVID-19 transmission, 

also known as confirmed cases, were expected to rise slightly moving into the first part of July 

2021 according to the Centers for Disease Control and Prevention (‘CDC’).” Defs.’ Br. 12 (citing 

Frost Decl. ¶15). That assertion is simply inaccurate. DOI cites paragraph 15 of the 

Frost Declaration to support this claim, but Frost’s declaration says nothing about 

projected cases in July—not in paragraph 15 or anywhere else. Paragraph 15 merely 

states: 

COVID-19 Transmission rates for the month of March 2021 ranged 
from High to Substantial, which are defined terms used by the CDC. High 
Transmission means greater than or equal to 100 cases per 100,000 
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persons in the past seven days, and Substantial Transmission means 50-
99.99 cases per 100,000 persons in the past seven days. 

Frost Decl. ¶15 (emphasis added). Transmission rates in March, needless to say, are not 

projections of COVID-19 confirmed cases in July, and the plummeting COVID-19 

cases nationwide since March further underscore that DOI’s attempted post hoc 

justifications are untenable.  

DOI also cites Exhibit 9 to the Frost Declaration (referenced in paragraph 15 of 

the declaration) for its assertion that the CDC projected that COVID-19 cases would 

rise in July 2021. That assertion is equally baffling. Exhibit 9 is a routine NPS Public 

Health Update that was e-mailed to over a hundred NPS employees on March 9, 2021. 

It discusses COVID-19 studies, vaccine access, and transmission levels from the 

previous week, as well as updates about a listeria outbreak “associated with soft 

cheeses” in four states and a government review of giardiasis outbreaks from 2012-

2017. The words “July” and “projected” do not even appear in the document, and it is 

not in any way “CDC guidance.” 

Furthermore, DOI’s assertion that COVID-19 cases “were expected to rise in 

July” is especially unfounded, in light of the administration’s public statements that 

every American would have access to a COVID-19 vaccine by the end of spring and 

the nation would “mark [its] independence from this virus” by July 4, 2021. Pls.’ Br at 

11, 20. DOI does get one thing right—it “received a permit application and decided it” 

and “[t]he facts and the outcome changed” from those of last year—but that does not 
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help its case. Defs.’ Br. 35-36. Compared to 2020, the “facts” (i.e., the public health 

situation) and “the outcome” (DOI’s decision) moved in opposite directions: the public 

health outlook improved significantly, yet DOI’s supposed assessment of it turned 

inexplicably negative.  

Second, DOI contends that a 2021 fireworks celebration could not be held 

because NPS had not completed a Tribal cultural survey that was scheduled for May 

2020 but was postponed due to the pandemic. Defs.’ Br. 27. DOI acknowledges that 

the postponement of the cultural survey was not a sufficient reason to prevent the 2020 

show from occurring but tries to gloss over that inconsistency by asserting that this 

year’s event is somehow different. Put differently, DOI argues that one fireworks show 

was acceptable, but two shows is unacceptable. Id. This argument is dubious on its face 

and, regardless, unsupported by the record. DOI’s only support for this claim is a series 

of exhibits discussing tribal opposition to the 2020 fireworks show. See Frost Decl. Exs. 

2-8 (all dated prior to the 2020 event). But, again, none of the reasons offered in those 

exhibits was sufficient to prevent the 2020 event from occurring, and DOI offers no 

reason why the situation on the ground was any different when it denied the permit 

eight months later.  

Moreover, the 2020 FONSI conducted by NPS—the only finding in the record 

in this case, because DOI did not conduct a new Environmental Assessment (“EA”) 

before denying the permit for this year’s event—rebuts all of DOI’s explanations on 

this front. It noted that “Tribes have indicated that they consider fireworks an adverse 
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event to the traditional cultural landscape of the Black Hills, regardless of any survey results,” 

but that they “have not identified how the event would diminish the characteristics of 

the historic property.” Hruska Decl. Ex. H at 6 (emphasis added). NPS also concluded 

that  

potential auditory and visual effects to tribal people conducting 
ceremonies after dark would be short term (15-30 minutes) and would be 
similar in duration and impact to other fireworks displays conducted in 
the local area during the same weekend.  

Id.  In sum, the only NPS finding in the record emphasized that “known archeological 

resources within the Memorial will not be directly affected by fireworks [and] indirect 

impacts on documented sites … will be avoidable using specific response measures.” 

Id. at A-8. Thus, this explanation, too, runs counter to the evidence. 

 Finally, DOI fails to adequately rebut the State’s argument that its competing 

crowd-size arguments are internally inconsistent. Its reliance on potential increases in 

perchlorate levels in the areas surrounding the Memorial is similarly unavailing. DOI 

selectively cites passages about perchlorates from the February 2020 EA but never 

discusses the results of the April 2020 FONSI that interpreted the EA. The FONSI—

published by NPS less than a year before DOI denied the State’s permit request—noted 

that “health effects [of perchlorate] only occur at exposure levels considerably higher 

… than levels found at the Memorial,” and that any risk to drinking water at the 

Memorial was further “reduced because” the Memorial’s “local reverse osmosis” water 

purification system “is effective in removing these chemicals.” Hruska Decl. Ex. H at 
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32. For these reasons, the FONSI concluded that “human health effects from 

perchlorate … are not expected to occur.” Id.  

DOI’s justification regarding the risk of wildfire is likewise discredited by its prior 

conclusions. The FONSI—signed by Frost less than a year before DOI issued the 2021 

denial letter—concluded that any risk of wildfire would be mitigated by a “Go/No-Go 

decision tree” that the State and DOI would execute on the day of the event to “ensure 

conditions are appropriate for the event to proceed in terms of wildfire ignition.” Id. at 

4. There is no reason why DOI would have been unable to use the same risk-mitigation 

tool this year.   

The FONSI is the only record evidence about perchlorate and wildfire risks from 

the Independence Day fireworks celebration, and it directly contradicts DOI’s 

assessment. DOI’s offhanded rejection of this 36-page report less than a year after it 

was published is the definition of an arbitrary and capricious agency action and an 

unjustified departure from agency precedent. 

D. The Denial Letter was a final agency action that is subject to judicial 
review.  

Intervenor-Defendants argue that the Court lacks subject matter jurisdiction 

over the State’s claim because the permit denial was an unreviewable act committed 

solely to DOI’s discretion and that the denial was not a final agency action. Doc. 37, 

7-13. Neither contention has merit. As a preliminary matter, DOI does not have 

unfettered discretion to deny a permit whenever it wants. 36 C.F.R. §1.6(d) states 
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that DOI “shall deny a permit that has been properly applied for only upon a 

determination that … one or more of the factors set forth in [36 C.F.R. §1.6(a)] would be 

adversely impacted.” 36 C.F.R. §1.6(d) (emphasis added). The language in §1.6(d) 

clearly limits DOI’s discretion and provides standards that courts may use to 

adjudicate permit denials.  

It is precisely this language that distinguishes this case from Drakes Bay Oyster 

Co. v. Salazar, 921 F. Supp. 2d 972 (N.D. Cal.), upon which Intervenor-Defendants 

rely. In Drakes Bay, the court distinguished the statute in that case, the Point Reyes 

National Seashore Act, 16 U.S.C. §§459c-5(b), from the “general” rule that when an 

agency has “promulgated precise qualifications” for permit denials, “courts … could 

inquire as to whether the [agency] properly considered the promulgated factors.” 

Drakes Bay Oyster Co., 921 F. Supp. 2d at 984, 986-87 (citing Kola, Inc. v. United States, 

882 F.3d 361, 363 (9th Cir. 1989)). It is black-letter law that “[t]he critical issue” for 

justiciability is whether “the agency’s own regulations create meaningful standards or 

[whether] they preserve the discretion afforded by the statute.” Family Farm All. v. 

Salazar, 749 F. Supp. 2d 1083, 1092 (E.D. Cal. 2010). Section 1.6(d) clearly does the 

former.2 

Intervenor-Defendants’ claim that the denial was not a final agency action is 

similarly unpersuasive. Intervenor-Defendants do not cite a single regulation 

 
2 Tellingly, DOI does not contest jurisdiction and instead focuses its response on its 

purported compliance with §1.6. See Defs.’ Br. at 30-31. 
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requiring the State to exhaust administrative appeals, because no such regulation 

exists. The Denial Letter itself offered the State no option to appeal, and DOI—who 

would surely be aware of an appeal process, if one existed—has not raised the 

exhaustion argument offered by Intervenor-Defendants likely for this reason. This 

case is justiciable. 

II. The State satisfies the remaining preliminary injunction factors.  

Irreparable injury. The State plainly established irreparable injury in the absence 

of an injunction. The State itself requested the fireworks permit, and as such, the State 

is the party immediately harmed by DOI’s actions. DOI’s discussion of parens patriae 

standing is a distraction, at best.3 DOI did not even attempt to rebut the Noem 

Declaration’s description of the specific economic and public-relations benefits that 

flowed from previous events. Rather, DOI focuses on the validity of declarations from 

State plaintiffs in general and attempts to recast a case-specific holding to bolster that 

notion. See Defs.’ Br. 23. That argument fails not only as a matter of law4 but also as a 

factual matter. DOI itself has acknowledged that the Independence Day fireworks event 

 
3 Even if the State’s Article III standing depended on an assertion of parens patriae—which is 

not the case—it still has standing because states are entitled to bring parens patriae actions to protect 
the “economic and commercial interests” of their citizens. See Alfred L. Snapp & Son, Inc. v. Puerto Rico, 
ex rel., Barez, 458 U.S. 592, 609 (1982). 

4 See, e.g., D.C. v. U.S. Dep't of Agric., 444 F. Supp. 3d 1, 38 (D.D.C. 2020) (finding irreparable 
injury based on “concrete and specific” declarations submitted by State plaintiffs). 
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provides significant financial and public relations benefits to the State. See Pls.’ Br. 5 

(citing Hruska Decl, Ex. A).  

The federal government’s sovereign immunity precludes the State from 

recovering monetary damages for these injuries, making them irreparable. DOI’s 

argument that the State’s loss of incalculable publicity and good will is misplaced for 

the same reason. See id. at 6 (citing Hruska Decl., Ex. A) (NPS assessment concluding 

that the Independence Day fireworks event improves “the image of South Dakota and 

the Black Hills” by providing “valuable free advertising” about the State “from local, 

national, and international news coverage of the [event]”). 

Balance of harms. DOI likewise fails to rebut the State’s arguments regarding 

the balance of harms. The vast majority of preparation for the fireworks event is 

conducted by the State, which makes DOI’s contentions about staffing shortfalls 

irrelevant. See generally, Hruska Decl. Ex. C. Furthermore, an injunction allowing the 

State to conduct the same event it conducted last year clearly will not prejudice DOI. 

DOI’s other theories about the harms imposed by the State’s use of fireworks to 

celebrate Independence Day are no more availing. All of those claims are belied by the 

fact that DOI approved an identical event less than a year ago and has still not provided 

any meaningful justification for its abrupt about-face. 

Public interest. Finally, the public interest clearly favors an injunction, because 

the State is likely to succeed on the merits. The Eighth Circuit has recognized a 

substantial “public interest” in ensuring that “government agencies act independently, 
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thoroughly, and transparently when reviewing permit applications.” Sierra Club v. U.S. 

Army Corps of Engineers, 645 F.3d 978, 997 (8th Cir. 2011).  

III. The Court should grant the State relief in time to conduct the fireworks 
show. 

This Court has the authority to issue an injunction granting the State a permit. 

The APA provides that “a reviewing court shall … compel agency action unlawfully 

withheld or unreasonable delayed.” 5 U.S.C. §706(1). And courts have recognized that 

“an arbitrary and capricious action is one that is ‘unlawful’ within the meaning of 

706(1).” Hondros v. U.S. Civ. Serv. Comm’n, 720 F.2d 278, 297 (3d Cir. 1983). So “when 

an agency arbitrarily or capriciously withholds action, [courts] may compel the agency 

to act.” Id. at 297-98. This principle also applies where a plaintiff “asserts that an agency 

failed to take a discrete action that it is required to take.” New Holy v. DOI, 2020 WL 

3542251, at *4 (D.S.D. June 30, 2020) (quoting Norton v. S. Utah Wilderness All., 542 U.S. 

55, 64 (2004)). That is because “[it] is clear that section 706(1) applies to the situation 

where a federal agency refuses to act in disregard of its legal duty to act.” Vietnam 

Veterans of Am. v. CIA, 811 F.3d 1068, 1079 (9th Cir. 2016) (quoting EEOC v. Liberty 

Loan Corp., 584 F.2d 853, 856 (8th Cir. 1978)).  

Here, the State has shown that it is likely to prevail on the merits of its claim that 

DOI’s decision was arbitrary and capricious. See supra, 3-14. The State has also 

established that DOI has “both a legal duty to perform a discrete agency action and a 

failure to perform that action.” Id. To that end, DOI can deny a permit “only upon a 
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determination” that one of several “factors … would be adversely impact[ed].” 36 

U.S.C. §1.6(d). In other words, DOI must grant a permit unless it can proffer a valid 

reason for not doing so. Because DOI failed to provide that valid reason here, it has no 

discretion to deny the permit. It has “failed to take a discrete action that it is required to 

take.” New Holy, 2020 WL 3542251, at *4. This is accordingly not a case where a party 

is seeking to compel an agency to issue new regulations where discretion is inherent, or 

a case seeking to compel a court to act. DOI’s circuit cases are thus inapposite. See Doc. 

34, at 18-19 (citing Org. for Competitive Markets v. U.S. Dep’t of Agriculture, 912 F.3d 455 

(8th Cir. 2018); In re MidAmerican Energy Co., 286 F.3d 483 (8th Cir. 2002); In re Lane, 

801 F.2d 1040, 1042 (8th Cir. 1986); Borntrager v. Stevas, 772 F.2d 419 (8th Cir. 1985)). 

DOI argues in the alternative (at 18, 27-28) that the Court should not issue 

preliminary injunctive relief because it is already too late for the agency to ramp up for 

the event. The Court should not credit that assertion on its merits. See supra, 7. But 

DOI’s attempt to raise this argument speaks volumes about its view of its own 

authority. If it is too late for a preliminary injunction to issue, then it is also too late for 

the Court to remand to DOI to reconsider the State’s application. That will almost 

always be true for permit applications like the one here because, unlike notice-and-

comment rulemaking for example, these requests are inherently time sensitive: the 

applicant is asking to hold an event on a specific date in the near future. That means 

DOI can deny all such permits in cursory, APA-violative letters, and then assert it is 

too late to grant the permit in the event the applicant seeks judicial review. That is 
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completely incompatible with the APA’s goal of “meaningful judicial review.” New 

York, 139 S. Ct. at 2573. That is also why, in similar circumstances, courts have granted 

plaintiffs injunctive relief when “time is of the essence.” Huff v. Vilsack, 195 F. Supp. 

3d at 363 (2016).  

CONCLUSION 

For the foregoing reasons, the State respectfully requests that this court grant 

the State’s motion for preliminary injunction. 
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