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PLAINTIFFS REPLY BRIEF IN SUPPORT OF REVERSAL 
OF AGENCY ACTION OF MAY 20, 2020 

COME NOW Plaintiffs, by and through their respective counsel, and set forth the following 

as their Reply Brief in Support of Reversal of Agency Action: 

INTRODUCTION 

In their Response Brief in Support of the Department of the Interior's May 20, 2020 

Decision (Doc. No. 40)("Defendants' Response Brief'), Defendants ignore or gloss over critical 

aspects of the administrative record addressed in Plaintiffs' Opening Brief in Support of Reversal 

of Agency Action of May 20, 2020 (Doc. No. 34) ("Opening Brief'). Through the veneer of self-

serving terminology and out-of-context characterizations, Defendants cast other matters in an 

inaccurate light. Finally, Defendants' Response Brief contains post-hoc rationalizations of 

counsel, calculated to fill the reasoning and other gaps in the May 20, 2020 final agency decision 

letter ("May 20 Letter"), penned by the then Assistant Secretary-Indian Affairs, that is at issue in 

this case. 

These efforts are intended to support the Department of the Interior's ("Department") 

decision to accept land in Park City, Kansas in trust for the Wyandotte Nation pursuant to the 

mandatory trust acquisition provision of Public Law 98-602, 98 Stat. 3149 ("PL 602") (the "Trust 

Determination"). At the heart of this case is the use of$100,000 set aside in PL 602 (the "$100,000 

set-aside funds") for the purchase of real property that, when so purchased with such funds, must 

be acquired in trust by the Department. 

The Department also determined in the May 20 Letter that, once the Park City land was 

acquired in trust, it was eligible for gaming under 25 U.S. C. § 2719(b)(l)(B)(i), as land that was 

purportedly "taken into trust as part of a settlement of a land claim" (the "Gaming Determination"). 
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This is not the first time the mandatory trust acquisition provision of PL 602 has been 

invoked. It was invoked more than two decades earlier in July 1996 when the Wyandotte advised 

the Department it had used all of the $100,000 set-aside funds to buy a tract ofland in Kansas City, 

Kansas (the "Shriner Tract") for the sum of $180,000 and demanded that the Department accept 

that land in trust under the mandate of PL 602. The Department did so. In the course of doing so, 

the Department established the policy that governs the implementation of the mandatory trust 

acquisition provision of PL 602 ( the "Department Policy''). The Department Policy is that once 

real property was purchased by the Wyandotte Nation with the $100,000 set-aside funds and that 

real property was acquired in trust by the Department under the mandate of PL 602, that acquisition 

fulfilled the mandate under PL 602 and any further trust acquisitions by the Wyandotte Nation had 

to be based on some other statutory authority. 

More than two decades later, Defendants employ a number of tactics in their Response 

Brief in an effort to justify another mandatory trust acquisition under PL 602, for the Park City 

land, in direct contravention of the Department Policy. Defendants try, but fail, to undermine the 

facts in the administrative record reflecting that all of the $100,000 set-aside funds (plus interest 

and earnings on the prior investment of those funds) were fully expended on the Wyandotte 

Nation's purchase of the Shriner Tract. 

Defendants attempt to explain away the Department's abandoning this 24-year-old 

Department Policy by pointing to a comment in the July 3, 2014 letter of then Assistant Secretary

Indian Affairs Kevin Washburn ("July 2014 Letter"), even though no mention of this is made in 

the May 20 Letter. Reliance on that comment is misplaced. 

Defendants try to undermine the Department Policy by suggesting that the Park City land 

was acquired with interest and earnings derived from the investment of the $100,000 set-aside 
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funds. Defendants argue that this is sufficient, claiming that the Department and the courts have 

previously determined that land purchased with only interest and earnings on the investment of the 

$100,000 set-aside funds, but none of the principal $100,000 set-aside funds themselves, can 

trigger a mandatory trust acquisition under PL 602. Both propositions are false. 

Contrary to Defendants' argument, long ago the Department recognized that while the 

interest or earnings from the $100,000 set-aside funds may be spent on real property, only the 

$100,000 principal must be spent on land that then must be acquired in trust by the Department. 

Even if one could conclude that the Park City land was purchased with interest and earnings from 

the $100,000 set-aside funds, those were funds over which the Wyandotte exercised discretionary 

spending authority. Defendants fail to demonstrate that su.ch a purchase acquisition can trigger 

the mandatory trust acquisition provision of PL 602. 

Defendants also fail to address the implications of the fact that the Park City land was 

purchased with proceeds of a November 1992 margin loan, which compel the conclusion that the 

Park City land was not acquired with any of the $100,000 set-aside funds. Because the mandatory 

trust acquisition provision of PL 602 is only invoked ifthe real property in question is purchased 

with only the PL 602 set-aside funds, this is fatal to Defendants' position. 

Defendants' response to Plaintiffs' challenge to the Department's reliance on RSM US 

LLP's September 29, 2017 report (the "2017 RSM Report") misses the mark. This is not a case 

of mere disagreement among accountants. The 2017 RSM Report is a fundamentally flawed 

accounting analysis that is based on unsupported and self-serving assumptions. It draws 

conclusions that are materially inconsistent with the core documents upon which it purports to 

rely. Defendants fail to address these flaws. 
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The Gaming Determination should be set aside as well. While the Department concluded 

that the Park City land was "land taken in trust as part of a settlement of a land claim", it did not 

arrive at that decision by applying the Department's 2008 regulations that govern the exception 

under the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq. ("IGRA"). 

Instead, the Defendants' Response Brief attempts to defend the Department's naked 

reliance on the decision in Wyandotte Nation v. Nat'l Indian Gaming Comm'n, 437 F. Supp. 2d 

1193 (D. Kan. 2006) to justify its Gaming Determination. In the end, Defendants fail to establish 

that the Wyandotte Nation decision forecloses application of the Department's 2008 regulations, 

at least as to the crucial part of the regulation that sets forth the criteria that must be met before 

land will be deemed to have been "taken into trust as part of a settlement" of a land claim - criteria 

that was not met in this case. 

ARGUMENT AND AUTHORITY 

A. The Department Established a Policy for Implementing PL 602 

The Department Policy established during the Shriner Tract administrative proceedings 

was: (i) once land (orlands) worth $100,000 or more was purchased by the Wyandotte Nation with 

the $100,000 set-aside funds from PL 602, and once that land was acquired in trust, that acquisition 

fulfilled the mandate of PL 602; (ii) the Shriner Tract was purchased with all of the $100,000 set

aside funds and duly placed into trust; and (iii) accordingly the Nation had to thereafter rely on 

other statutory authority to seek to have any other land placed in trust. 

The development of this Department Policy began with the Wyandotte Nation's January 

1996 application to have the Shriner Tract acquired in trust under the mandatory provision of PL 

602, and culminated in the June 6, 1996 letter of then Assistant Secretary-Indian Affairs Ada 

Deer's to the Miami Area Office of the Bureau of Indian Affairs and the Wyandotte Nation. 
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In January 1996, the Wyandotte formally applied to have the Shriner Tract put into trust 

pursuant to the mandatory provisions of PL 602. (AR 0002298-0002310; 0002312-13.)2 In its 

application, the Wyandotte stated that the land was to be purchased with the initial $100,000 set-

aside funds from PL 602, plus any interest that had accrued since the award. (Id.; AR 2315-26.) 

On February 13, 1996, then Assistant Solicitor Robert Anderson issued a memorandum 

addressing the "trust acquisition of land in Kansas City, Kansas," stating that the "Tribe has 

submitted a fee-to-trust acquisition application indicating that four parcels of land in Kansas City 

will be purchased using P .L. 98-602 funds, which include the initial $100,000 plus any interest 

that has accrued since the award." (Emphasis added.)(AR 2315-2317.) 

On April 19, 1996, Wyandotte Chief Leaford Bearskin wrote George Skibine, Director, 

Indian Gaming Management, and restated Assistant Solicitor Anderson's (February 13, 1996) 

position that "the Secretary lacked any discretion and must accept land in trust which the 

Wyandotte purchases with the $100,000 allocated under P.L. 98-602 for trust acquisition 'plus 

any interest that has accrued since the award.'" (Emphasis added. )(AR 2312-2313; 8290-8291.) 

On April 19, 1996, Department financial analyst Tom Hartman sent a memorandum to Mr. 

Skibine regarding the Department's obligations under PL 602 with respect to the Wyandotte's 

Shriner Tract trust application. (AR 2320.) In that memorandum, Mr. Hartman reviewed the 

statutory language from§ 105(b)(l) and (3) of PL 602 and concluded that while "the tribe may 

spend the accrued interest, only the sum of $100,000 must be spent on trust lands. Therefore, 

assurances that all of the $100, 000 is expended on the Shriner Tract should be sufficient to ensure 

that future acquisitions are not covered by this public law." (Emphasis added.)(AR 2320.) 

2 The documents referenced herein that are lodged in the administrative record in this case will hereinafter be referred 
to as "AR-1. .. ". 
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Mr. Hartman also noted that the Wyandotte's application suggested that the Shriner Tract 

will be purchased with "a portion" of the $100,000 set-aside funds. He commented to Mr. Skibine 

that if''the purchase price of the Shriner Tract exceeds $100,000 (which it did) then the Department 

should state clearly that the [set-aside] funds have been expended in accordance with the law, and 

that no funds remain to implement further the 'shall' of the law". (AR 2320.) 

On June 5, 1996, Mr. Skibine sent a memorandum to Ada Deer, Assistant Secretary-Indian 

Affairs addressing the Wyandotte's fee-to-trust application for the Shriner Tract. (AR 2322-2326.) 

In that memorandum, he noted that the Wyandotte had indicated in its April 19, 1996 letter that it 

''will purchase the Shriner tract and building located thereon for $180,000 derived from the original 

$100,000 provided for land acquisition under Pub. L. 98-602, plus accrued interest." (AR 2325.) 

In this same memorandum, Mr. Skibine advised that one of the requirements of the trust 

acquisition of the Shriner Tract under PL 602 was that the Muskogee Area Office ("MAO") "must 

inform the Tribe that the acceptance in trust of the Shriner Tract exhausts the land acquisition 

authority of Pub. L. 98-602, and that subsequent trust acquisitions for the Tribe must be made 

under other statutory authority." (AR 2326.) 

On June 6, 1996, Assistant Secretary-Indian Affairs Ada Deer wrote a memorandum to the 

MAO Director, with a copy sent to Chief Bearskin of the Wyandotte Nation, regarding the 

Wyandotte's application for the Shriner Tract (AR 2328-2329) and specifically confirmed that the 

"Tribe will purchase the Shriner Tract for $180,000 using $100,000 plus accrued interest derived 

from Pub. L. 98-602 funds." (AR 2329.) 

Further, Ms. Deer instructed the MAO Director and Chief Bearskin that upon "transfer of 

the property in trust for the Tribe, you (MAO Director) must inform the Tribe that this trust 

acquisition fulfills the Secretary's mandatory obligation to take land in trust pursuant to Pub. L. 
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98-602, and that subsequent trust acquisitions must be made under a different statutory 

authority." (Emphasis added.)(AR 2329.) 

On the same day that she sent the June 6, 1996 letter, Assistant Secretary Deer provided 

the notice that was subsequently published in the Federal Register, indicating that the Secretary 

"shall acquire title in the name of the United States in trust for the Wyandotte Tribe for one tract 

ofland (the Shriner Tract)." (AR 2331-2335.) 

After it was established, the Department Policy did not crawl off quietly into the sunset and 

die a quiet death in some file drawer in the Department. Instead, the Department paraded and 

championed it for years afterwards as the rationale for the Shriner Tract trust acquisition, and why 

it must be upheld by the courts. The Department Policy was promoted by the Department to both 

the District Court and the Tenth Circuit. (See, Opening Brief, pp. 14, if 29 and p. 16-17, if 3 7). The 

Wyandotte Nation also championed the Department Policy on repeated occasions to both courts. 

(See, Opening Brief, pp. 14 -15, ifif 30, pp. 15-16, ifif 34, 36 and p, 17, if38).3 

Perhaps one of the clearest explanations of how and why the Department Policy came to 

be comes directly from the Wyandotte Nation itself, in its September, 2002 briefing to the Assistant 

Secretary. Here is how the Wyandotte Nation explained it: 

" ... Once the Secretary determined that Pub. L. 98-602 mandated that land taken 
into trust purchased with the funds had to be taken into trust, the United States was 
faced with the issue of how to limit the Wyandotte from purchasing hundreds, if 
not thousands of parcels of land with Pub. L. 98-602 funds. Once it is clear the 
direction taken by the United States in it thought process, it is easy to understand 
why the record is not replete with notations about the cost of the Shriner's Tract 
and why such notations were not necessary. 

However, as set forth above, even looking at it from the top down 
Appellants attempt to do, the record shows that the land was properly taken into 
trust consistent with P .L. 602 and that the Secretary had already determined that 

3 At the same time that the Wyandotte were promoting the Department Policy to the district court and the Tenth 
Circuit, it was affirmatively telling both courts that the Park City land was not purchased with PL 602 funds. (Opening 
Brief, p. 15, if 33; p. 16, if 36.) 
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the interest on the P .L. 602 monies could also be used for the purchase of the 
property. In his February 13, 1996 memorandum Anderson concluded: 

"'The Tribe has submitted a fee-to-trust acquisition application 
indicating that four parcels ofland in Kansas City will be purchased 
using P .L. 98-602 funds, which include the initial $100,000 plus any 
interest that has accrued since the award. Because P.L. 98-602 
direct the Secretary shall take into trust land that has been purchased 
with P .L. 98-602 funds, the Secretary lacks his usual discretion 
regarding this trust acquisition." A.Ap. at 321.' 

The requirement proposed by the agency in its April 19, 1996 statement was 
that "While the Tribe may spend the accrued interest, only the $100,000 must be 
spent on trust land. Therefore, assurances that all of the $100,000 is expended on 
the Shriner Tract should be sufficient to ensure that future acquisitions are not 
covered by this public law." Id. 

The agency had already determined that the $100,000 plus all accrued 
interest from 1982 could be used to purchase land under P .L. 602. See Anderson's 
February 13, 1996 memorandum. A.Ap. 321. 

On June 6, 1996, George Skibine, Director, Indian Gaming Management 
Staff, sent a memo to Assistant Secretary-Indian Affairs Ada Deer recommending 
the Wyandotte trust application be approved. In the memo, Skibine stated "the 
Tribe indicates that it will purchase the Shriner tract and building located thereon 
for $180,000 derived from the original $100,000 provide for land acquisition under 
Pub.L. 98-602, plus accrued interest." A.R. at 0337. Skibine concluded "[t]he 
Shriner tract will be purchased by the Tribe for $180,000 using Pub.L. 98-602 
funds." Id. Assistant Secretary Deer concurred in the IGMS recommendations and 
caused notice of taking land in trust to be published in the Federal Register." 

(AR 2368-71.) 

B. The Department Determined in Final Agency Action that the $100,000 
Set-Aside Funds Were Fully Exhausted on the Shriner Tract Purchase 

On June 12, 2003, Acting Assistant Secretary-Indian Affairs Aurene Martin specifically 

found in her Opinion on Reconsideration that the "Shriner Tract was purchased with the $100,000 

set aside by P .L. 98-602 plus interest and investment income derived from that principal." 

(Opening Brief, p. 19; AR 2378.) She noted that there is "no evidence ... that indicates that 

Congress had any intention to prevent interest or investment income accrued from the $100,000 
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provided in Sec. 105(b)(l) to be added to the principal $100,000." (Emphasis added.) (Id.) She 

never determined that such interest or investment income, if used alone to purchase land, could 

trigger the mandatory trust acquisition provision of PL 602. 

Defendants try to avoid this final agency determination by pointing to couple of excerpts 

from the Shriner Tract administrative record that were generated in 1998, five years before the 

2003 final agency action on the issue. (Defendants' Response Brief, pp. 30-31.) Specifically, 

Defendants point to a January 1998 deposition excerpt from George Skibine and an interrogatory 

answer given by the federal defendants in the Shriner Tract litigation. (Id.) Defendants' reliance 

on these excerpts is misplaced, for at least two reasons. 

First, no credible argument is made that these two isolated items override the Department's 

2003 final agency action. Second, at the time of the Skibine deposition and the interrogatory 

answer, all parties were laboring under the misinformation that the Park City land had been 

purchased in November 1991, from money withdrawn from an investment account that housed 

only the PL 602 $100,000 set-aside funds. Wyandotte Nation v. Salazar ex rel Schmidt, 939 F. 

Supp. 2d 1137, 1146 (D. Kan. 2013); July 2014 Letter, p. 6. (AR 5254.) It was not until August 

2009 that the Wyandotte Nation "corrected more than a decade of misinformation about the source 

of funds used to purchase the Park City land." Wyandotte Nation, 939 F. Supp. 2d at 1146. In 

August 2009, the Wyandotte Nation "disclosed that the Park City land was actually purchased in 

November 1992, and that the cash withdrawn used to buy the Park City property came from a 

commingled investment account." Id. Thus, anything said about the source of funds used to 

purchase the Park City land in 1998 should not carry any weight, given more than a decade of 

misinformation on that subject matter. 
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There is no real dispute that the administrative record establishes that all of the $100,000 

set-aside funds from PL 602 were used and fully exhausted on the Shriner Tract purchase. As 

such, none of those principal funds could have been used for the purchase of the Park City land. 

C. Defendants Fail to Provide a Reasoned Explanation for a Change in the 
Department Policy 

The acquisition of the Shriner Tract in trust under the mandate of PL 602 based on the 2003 

final agency action, through which the Department established that all of the $100,000 set-aside 

funds were exhausted on the Shriner Tract purchase, means that the mandate of PL 602 was 

fulfilled. The Department Policy is that no subsequent trust acquisitions can be made under that 

statute. The Wyandotte Nation was fully aware of this, as both it and the Department made clear 

to the courts. (Opening Brief, pp. 15-17, ifif 34, 37, 38.) Plaintiffs, including the State of Kansas, 

had a right to rely on this. 

Despite this, decades later, pursuant to the May 20 Letter, the Department concluded that 

it was now mandated to accept another tract of land in Kansas in trust under the mandatory trust 

acquisition provision of PL 602. The letter provides no explanation for the complete departure 

from the Department Policy, and is improper for that reason alone. Agencies must provide a 

reasonable explanation for a change in agency policy or position. E.g. Encino Motorcars, L.L. C. 

v. Navarro, 136 S.Ct. 2117 (2016); Renewable Fuels Ass'n v. U.S. EPA, 948 F.3d 1206 (10th Cir. 

2020). "An agency must display awareness that it is changing its position and show that there are 

good reasons for the new policy." Renewable Fuels, 948 F.3d at 1255 (citing FCC v. Fox TV 

Stations, Inc., 556 U.S. 502, 515 (2009)). An unexplained inconsistency in agency policy is a 

reason for holding an interpretation to be arbitrary and capricious. Encino Motorcars, 136 S.Ct. at 

2126; Renewable Fuels, 948 F.3d at 1255. 
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Defendants cite Sierra Club v. BLM, 786 F.3d 1219, 1226 (9th Cir. 2015), to suggest that 

the Department's shift in position in the May 20 Letter is not a change in policy, but rather part of 

an "evolving analysis" in an ongoing administrative process, and that it thus was not required to 

explain its change in position in accordance with Fox TV Stations, Inc., 566 U.S. 502, at 515 

(2009). (Defendants' Response Brief, p. 31.) Defendants' reliance on Sierra Club is misplaced. 

In Sierra Club, the alleged "policy'' at issue involved internal communications between 

employees of the Bureau of Land Management, in which the employees were discussing whether 

certain consultations and environmental studies were needed in connection with a wind energy 

project that was under consideration. 786 F.3d at 1222-23. Ultimately, the agency chose a private 

access option for the project, which eliminated the possible need for the consultation and study, 

which were thus not performed. The plaintiff in Sierra Club argued that the preliminary internal 

communications between the BLM employees constituted a policy, and that because that policy 

ultimately was not followed, the BLM was required to provide a reasoned explanation for its 

change in policy. Id. Even with such limited facts to establish a prior "policy," the court still 

applied the Fox TV standard, noting the BLM's change in view was justified by its further 

investigation regarding the feasibility of the private access option. Id. at 1226. 

The facts of this case stand in stark contrast to those before the court in Sierra Club. Here, 

the Department announced the Department Policy in no uncertain terms, and backed it up in years 

oflitigation. Unlike the policy at issue in Sierra Club, the Department Policy was not some remote 

speculation as to whether consultations or studies might be needed. It was a clear and unequivocal 

announcement of the Department's policy as to the important matter of the implementation of the 

mandatory trust acquisition provision of PL 602. The decision was not preliminary in any way. 

Nor was the Department's departure from its policy part of one discrete project. Its original policy 
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was announced in 1996, 24 or more years prior to its recent shift in position, and occurred in in a 

factually-related but distinct case. Sierra Club simply does not support an argument that the 

Department can be excused from its obligation to provide a reasoned explanation for its change in 

policy under the guise that this is has just been some sort of "evolving analysis". 

Agencies are required to provide a reasoned explanation for departures from prior policy, 

regardless of whether that policy is set forth in a regulation or embodied with less formality. See, 

e.g., NRDC v. United States EPA, 438 F. Supp. 3d 220, 232 (S.D.N.Y. 2020) (requiring reasoned 

explanation for change in a policy that was established in a "peer review handbook"); ABA v. 

United States Dep 't of Educ., 370 F. Supp. 3d 1, 33 (D.D.C. 2019) (requiring reasoned explanation 

for change in a policy that was established in letters sent to applicants informing them that their 

employment qualified for student loan forgiveness). 

Defendants' counsel point to a footnote in the July 2014 Letter as the "explanation," for 

the unexplained abandonment of the Department Policy. (Defendants' Response Brief, p. 30 citing 

to AR 4061, n. 37.) However, an explanation for the departure from department policy must at 

least be a reasoned explanation-not an afterthought or an ad-hoc justification from counsel. The 

United States Supreme Court explained in Encino Motorcars, LLC v. Navarro: 

Agencies are free to change their existing policies as long as they provide a 
reasoned explanation for the change. See, e.g., National Cable & 
Telecommunications Assn. v. Brand X Internet Services, 545 U.S. 967, 981-982, 
125 S. Ct. 2688, 162 L. Ed. 2d 820 (2005); Chevron, 467 U.S., at 863-864, 104 S. 
Ct. 2778, 81 L. Ed. 2d 694. When an agency changes its existing position, it "need 
not always provide a more detailed justification than what would suffice for a new 
policy created on a blank slate." FCC v. Fox Television Stations, Inc., 556 U.S. 
502, 515, 129 S. Ct. 1800, 173 L. Ed. 2d 738 (2009). But the agency must at least 
"display awareness that it is changing position" and "show that there are good 
reasons for the new policy." Ibid. (emphasis deleted). In explaining its changed 
position, an agency must also be cognizant that longstanding policies may have 
"engendered serious reliance interests that must be taken into account." Ibid. see 
also Smiley v. Citibank (South Dakota), NA., 517 U.S. 735, 742, 116 S. Ct. 1730, 
135 L. Ed. 2d 25 (1996). "In such cases it is not that further justification is 
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demanded by the mere fact of policy change; but that a reasoned explanation is 
needed for disregarding facts and circumstances that underlay or were engendered 
by the prior policy." Fox Television Stations, supra, at 515-516, 129 S. Ct. 1800, 
173 L. Ed. 2d 738. It follows that an "[u]nexplained inconsistency'' in agency 
policy is "a reason for holding an interpretation to be an arbitrary and capricious 
change from agency practice." Brand X, supra, at 981, 125 S. Ct. 2688, 162 L. Ed. 
2d 820. 

136 S. Ct. 2117, 2125-26 (2016). 

Defendants fail to mention that Assistant Secretary Washburn stated that he was not 

addressing the argument that the Department Policy required rejection of the Park City trust 

acquisition as a mandatory trust acquisition under PL 602 "because it is unnecessary to do so in 

light of our decision to deny the Nation's application." (Emphasis added.)(2020 AR 4061.) 

After concluding that he was not deciding the issue, Assistant Secretary Washburn added 

footnote 37 to the July 2014 Letter. There, he stated that "the State contends that Department 

officials understood that only one acquisition was permitted by the Act when it approved the 

Shriner Tract acquisition in 1996. See, e.g. Letter from Stephen N. Six, Attorney General to Larry 

Echohawk, Assistant Secretary-Indian Affairs (September 13, 2010); Letter from Mark Gunnison, 

Special Assistant Attorney General, to Secretary Sally Jewell (February 12, 2014)." (AR 4061.) 

The problem with this statement is that this was not the position advanced by Kansas in 

those letters. (See, AR 1960-2133; 8528-8680.) Kansas never claimed that only one acquisition 

was permitted by PL 602. Rather, it claimed then, as it claims now, that: the Department Policy 

was that once land worth $100,000 or more were purchased with the $100,000 set aside funds 

(plus, if applicable, additional interest and earnings derived from the $100,000) and that land was 

acquired in trust under the mandatory provisions of PL 602, that fulfilled the mandate of that statute 

and any further trust acquisitions had to be predicated on some other statutory authority. Since the 

Shriner Tract trust acquisition checked all the boxes for implementation of the Department Policy, 
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PL 602 cannot be invoked again some 25 years later for the Park City land. 

Defendants' misreliance on this footnote does not end there. An additional suggestion is 

made that deviation from the Department Policy could be justified because that policy was 

established "before the Department had the benefit of the accounting of the 602 Funds to know 

how much the 602 Funds had grown in value by July 1996."4 But that purported "growth," 

whatever it was or was not, is not relevant to application of the Department Policy. That policy 

was focused on the plain language of PL 602 regarding the use the $100,000 principal set-aside 

funds to purchase land or lands that were to be acquired in trust under PL 602. Once that happened 

and the principal $100,000 set aside funds were exhausted, the mandate was deemed fulfilled no 

matter how much in earnings remained thereafter. 

Furthermore, in 1996, when the Department Policy was established, the Department was 

not unaware of the investment and the supposed "accumulation" of earnings on the $100,000 set 

aside funds in 1996. Department Assistant Solicitor Robert Anderson was aware of it in February 

1996. (Opening Brief, p. 11, if 16; AR 2315-17.) On April 19, 1996, Wyandotte Nation Chief 

Bearskin wrote George Skibine, Director, Indian Gaming Management Staff, and told him the 

same thing. (Opening Brief, p. 11, if 17; 2020 AR 2312-13.) On June 5, 1996, George Skibine 

wrote to the Assistant-Secretary-Indian Affairs and advised her of this as well. (Opening Brief, p. 

4 This reference to how much "the 602 Funds had grown in value by July, 1996" does not make sense. In 1986, the 
Wyandotte Nation's share of the PL 602 funds distributed to it amounted to $938,000 in total dollars, of which the 
$100,000 set aside funds were a part. (AR 4070.) The Ober Audits of the Claims Money Fund report reveals the 
Fund balance was $743,510.22 as of the year ending September 30, 1995 and $691,608.35 (inclusive of the $180,000 
in fixed assets attributed to the Shriner Tract purchase) at year ending September 30, 1996. (2020 AR 4123, 4131.) 
And the Nation started with $938,000 ten years earlier? There was no growth. There were no earnings or interest left 
to use. Among other things, they were spent or lost. By November, 1991, the Wyandotte had spent all but $529 of 
the earnings and interest on the investment of the $100,000 set-aside funds. (Opening Brief, p. 25, ~ 73.) The 
Wyandotte Nation lost more than $150,000 on the Veres Investment by 1991. (AR 4096.) Thus, it is doubtful that 
this "growth" would have had any impact on anyone, at any time, since it was non-existent and since the Department 
Policy was based on the use of the $100,000 principal set-aside funds designated by Congress for the purchase ofland. 
(Opening Brief, pp. 11-3, ~~ 15-25.) 
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12, if 21; 2020 AR 2325.) Assistant Secretary-Indian Affairs Ada Deer wrote in June 1996 that 

the Wyandotte Nation will purchase the Shriner Tract for $180,000 using $100,000 plus accrued 

interest derived from Pub. L. 98-602 funds." (Emphasis added.)(AR 2329.) This evidences an 

awareness of the accumulation of $80,000 in accrued interest over the ten years since the money 

had been distributed to the Wyandotte. 

The bell cannot be unrung. The mandate of PL 602 was long ago fulfilled on the Shriner 

Tract trust acquisition. It cannot be invoked for the Park City land. 

D. The Purchase of Land with Interest and Earnings Only, and None of the 
Principal $100,000 Set-Aside Funds, Does Not Invoke the Mandatory Trust 
Provision of PL 602 

It has been shown that in April, 1996, Department financial expert Tom Hartman reviewed 

the statutory language of PL 602 and concluded that "while the Tribe may spend the accrued 

interest, only the sum of $100,000 must be spent on trust lands." (Emphasis supplied.) (Opening 

Brief, p. 12, if 19; AR 2320.) That is because PL 602 only directed that the $100,000 set aside 

funds must be spent on land. (AR 3969.) Interest and earnings could be spent at the discretion of 

the Wyandotte Nation, and the record reflects that this is exactly what it did. (Opening Brief, p. 

25, ir 73.) 

The Department concluded in 2003 that all of the $100,000 set-aside funds were exhausted 

on the Shriner Tract purchase. Thus, at most, the Park City land could only have been purchased 

with interest and earnings from the $100,000 set-aside funds - but none of the principal funds 

themselves. The May 20 Letter fails to address the impact of this on invoking the mandate of PL 

602. Defendants' Response Brief attempts to do so through verbal gymnastics that fail to land. 

Defendants have no answer to the fact that Congress clearly knew how to employ language 

restricting the use of earnings and interest from funds distributed to an Indian tribe from ICC 
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judgments to the purchase of land, which land, when so purchased, was required to be taken into 

trust. (Opening Brief, pp. 41-42, citing to the Michigan Land Claims Settlement Act as an 

example.) Congress chose not to employ this language in PL 602. Defendants argue 'Plaintiffs 

... point to no express statutory language or legislative history to support this argument." 

(Defendants' Response Brief, p. 35.) That is not the point. It is the absence of express statutory 

language or legislative history, compared to the language employed, that is precisely the point, 

especially when compared to specific language Congress knew how to employ such as that set 

forth in the Michigan Land Claims Settlement Act. 

Defendants next suggest that the Department and the courts have previously determined 

that interest and earnings alone can be used for the purchase ofland and trigger the mandate under 

PL 602. (See e.g., Defendants' Response Brief; p. 35, suggesting that the District Court "deferred 

to the Assistant Secretary robust statutory analysis of Pub. L.98-602 § 105(b ), which determined 

the Nation may 'use interest and investment income earned on the $100,000. "', citing to Governor 

of Kansas v. Norton, 430 F. Supp. 2d 1204, 1217-21, (D. Kan. 2006,judgment vacated on Quiet 

Title grounds, Governor of Kansas v. Kempthorne, 516 F. 3d 833 (10th. Cir. 2008) and the 

Secretary's 2003 Decision on Reconsideration, AR 4154-60.) 

However, that is not what the Secretary determined in 2003, and is not what the court 

upheld in the Norton decision that was later vacated. Instead, the court upheld the Secretary's 

determination that there was nothing "indicating that Congress intended to preclude the addition 

of investment income to the original $100,000 ... the Secretary determined there was no language 

in the statute triggering the defeat of the trust purchase if more than the $100,000 is used to 

purchase the real estate, when the additional funds were derived from the original Pub. L. 98-602 
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award."5 (Emphasis supplied.) Governor of Kan., 430 F. Supp. 2d at 1220. Later the District 

Court found that the Secretary correctly concluded "there was nothing indicating that Congress 

intended to preclude the addition of investment income to the original $100,000." (Id.; See also, 

AR 4159. 2003 Secretary Opinion on Reconsideration.) 

The Department and the courts have never determined that the mandatory trust acquisition 

provision of PL 602 can be invoked when land is purchased with only interest or earnings on the 

investment of the $100,000 set-aside funds, but none of the principal funds themselves. In fact, as 

far back as April 1996, the Department concluded that the opposite was true-it was only the 

$100,000 set-aside funds that had to be spent on land, and it was that expenditure that triggered 

the mandate. (AR 2320, Opening Brief, p. 12, ~ 19.) 

E. The Park City Land Was Purchased with Proceeds of a Margin Account Loan 
Involving the Use of No PL 602 Funds 

The mandatory trust acquisition provision of PL 602 can only be invoked if the real 

property to be acquired in trust is purchased with only the $100,000 set-aside funds. Sac and Fox 

Nation v. Norton, 240 F. 3d 1250, 1263-64 (2001). Defendants do not dispute that the $25,000 

proceeds used to purchase the Park City land came from a margin account loan from the 

commingled account in November 1992. (Plaintiffs' Opening Brief, pp. 10, ~ 8; 19, ~ 42.) As 

Plaintiffs set forth in their Opening Brief, this November 1992 margin loan could only be made if 

it was collateralized by investment assets in the account. (Opening Brief, p. 45.) RSM told the 

Department much the same thing in February 2018. On February 14, 2018, RSM wrote to the 

Office of Indian Gaming and explained that the "Claim Money Fund financial statements (the Ober 

5 As discussed below and in Plaintiffs' Opening Brief, PL 602 was not an "award" or a "settlement". It was a 
Congressional act mandated by statute to provide a distribution scheme for the distribution of judgment funds 
previously paid by the United States in satisfaction of ICC judgments against the United States, for which funds the 
Secretary of the Department of the Interior had failed to develop a distribution plan. (Plaintiffs' Opening Brief, pp. 
29-32) 
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Audit Reports) reflects amounts that were borrowed in the form of margin accounts. Margin 

accounts generally use the underlying securities as collateral to support amounts borrowed, which 

is referred to as margin debt." (AR 3976.) 

The record in the Shriner Tract trust acquisition revealed that the Shriner Tract was 

purchased with the proceeds of a margin loan in July 1996. The investment assets that served as 

the collateral for that loan were purchased with the $100,000 set-aside funds. (Opening Brief, pp. 

13-14, ifif 26, 27; p. 45.) The Department long ago determined that the use of the PL 602 bonds 

purchased with the $100,000 set-aside funds as collateral for the margin loan used to buy the 

Shriner Tract as the same as using the actual $100,000 set-aside funds for the purchase of the 

Shriner Tract. Governor of Kan. v. Norton, 430 F. Supp. 2d at 1223.)6 

Kansas argued in the Shriner Tract case that since the $180,000 proceeds used to purchase 

the Shriner Tract in July 1996 came from a margin loan and not the liquidation of the bonds 

purchased with the $100,000 set aside funds, the purchase failed to qualify for a mandatory trust 

acquisition under PL 602. (Plaintiffs' Opening Brief, p. 19, if42); Governor of Kan. v. Norton, 430 

F. Supp. 2d at 1223-24. Thomas Hartman, the Department financial expert, was asked to address 

this argument and he did. Relying on Mr. Hartman's conclusion, the Department determined that 

"it was reasonable and acceptable for the Tribe to pay for the Shriner Tract with a margin loan 

secured by (the PL 602) bonds that remained ill the investment account." Id. at 1223. Liquidating 

the bonds was unnecessary-but only because they served as the collateral for the margin loan that 

produced the money with which the Shriner Tract was purchased. Id. Thus, the Shriner Tract 

administrative proceedings established that using collateral acquired with the $100,000 set-aside 

funds for a margin loan for the purchase of the Shriner Tract was the functional equivalent of using 

6 Plaintiffs recognize this decision was vacated and is of no force and effect-this citation merely demonstrate what the 
Department had previously decided on this issue. 
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the $100,000 set-aside funds themselves for the purchase. 

The converse must then be true for the margin loan in November 1992, for the Park City 

land. Use of collateral for thatmargin loan that came from something other than the $100,000 set-

aside funds is the functional equivalent of using something other than the $100,000 set-aside funds 

to purchase the Park City land. (Plaintiffs' Opening Brief, pp. 44-45.) Nobody has suggested that 

the $100,000 set-aside funds (or the investment assets purchased with those funds, i.e., the "PL 

602 bonds") can serve as collateral more than once for a land acquisition under PL 602. (Plaintiffs' 

Opening Brief, p. 43.) 

Defendants' Response Brief really offers no suggestion otherwise. The May 20 Letter 

must be set aside on this basis alone, because no PL 602 funds were used to purchase the Park City 

land. 

F. Defendants Fail to Answer the Challenges to the 2017 RSM Report and the 
Department's Reliance on it 

Plaintiffs challenge the Department's conclusions that "RSM's methodology, calculations 

and assumptions are consistent with industry standards." (Plaintiffs' Opening brief, p. 24-27.) 

One major inconsistency Plaintiffs identified between the 2017 RSM Report and the foundational 

documents it relied upon (the "Ober Audits of the Claims Money Fund" or "Ober Audits"), is that 

the Ober Audits specifically reflected that the Park City land was not acquired with funds from the 

Claims Money Fund, including the $100,000 set-aside funds.7 (Plaintiffs' Opening Brief, pp. 20, 

if 47, 23-24, if 65-66.) Defendants' only answer to this is to suggest that the administrative record 

cited for this proposition does not support it. (Defendants' Response Brief, p. 37.) But that is 

precisely what is set forth in the record. In Note 5-Transfers Out, the Ober Audits for the year 

August 31, 1993, specifically stated that "During fiscal year 1993 a transfer was made to purchase 

7 "Claims Money Fund" is the term the Ober Audits use to refer to the PL 602 funds. 
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10 acres in Wichita, Kansas for the tribe." (AR 4644). Consistent with the title of that note, the 

Ober Audits did not reflect that money used to acquire the land in Park City came from the Claims 

Money Fund, and the Park City land was never thereafter listed as an asset of the Claims Money 

Fund. (AR 4639, 4640. See also, AR 4637, the balance sheet for that same fiscal year.) As these 

financial statements are those of the Wyandotte Nation, and only audited by Ober, it is clear that 

both the Wyandotte Nation and Ober specifically considered the purchase of the Park City land, 

and purposely excluded the transaction from the Claim Money Funds. 

This is the polar opposite of how the Ober Audits reported the Shriner Tract acquisition. 

In the Ober Audits for the year ending September 30, 1996, the funds for the Shriner Tract purchase 

were shown as coming from the Claims Money Fund and the land and building purchased were 

listed as fixed assets of the Claims Money Fund. (Plaintiffs' Opening Brief, p. 20, ~ 47, 2020 AR 

4668, 4671 and 4673.) 

This should come as no shock to Defendants. The Wyandotte Nation consistently told the 

courts that the Park City land was not acquired with PL 602 funds while they were defending the 

Shriner Tract trust acquisition under PL 602. (AR 2251-52; 2360-63; Opening Brief, pp. 15-16, 

~~ 33, 36.) RSM actually illustrates the same thing for the Department on the first page of Exhibit 

B to its 2017 RSM Report. There, RSM lists the Shriner Tract, valued at $180,000, as the only 

land asset acquired by the Claims Money Fund between 1986 and September, 30, 1996. (2020 

AR 4028.) The Park City land is not listed. 

Thus, any conclusion drawn from the 2017 RSM Report that the Park City land was 

somehow acquired by use of the PL 602 set-aside funds as part of the Claims Money Fund, is 

wholly inconsistent with what is reflected in the Ober Audits. (Plaintiffs' Opening Brief, p. 26, ~ 

77.) 
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In their Opening Brief, Plaintiffs challenge RSM's assumption that the interest and 

earnings on the investment of the PL 602 funds were "restricted." The basis for Plaintiffs' 

challenge is that RSM's assumption was not consistent with the Wyandotte Nations' actual use of 

those funds, or how they were accounted for in the Claims Money Fund by the Ober Audits. 

(Plaintiffs' Opening Brief, p. 26, if 76). It was also not consistent with the Department's 

recognition that those funds were not "restricted" to just land acquisitions. (AR 2320.) 

The July 2014 Letter reveals this assumption to be incorrect as well. In that letter, the 

Department agreed with the State of Kansas that KPMG's analysis failed to factor in the interest 

charges on the margin account that should have served to reduce the amount of the pro-rated 

interest and earnings on the PL 602 funds. (Id. at AR 5256.) Because the KPMG analysis assumed 

that the PL 602 funds benefitted from use of the margin account to acquire investment assets that 

impacted the projected growth of the interest and earnings on the PL 602 bonds, then such growth 

should have been reduced by the cost (margin loan interest charges) incurred to acquire such 

assets.8 The accountants in the Department's Office of Special Trustee were consulted and the 

Department concluded "that these deductions (or margin account interest charges) did reduce the 

amount of interest earned by the account and because KPMG appears not to have factored these 

deductions into its analysis, it overstated the amount of interest earned by the 602 funds." (Id.). 

The effect of this conclusion was that the Department required that the earnings and interest 

attributed to the $100,000 set-aside funds had to be used to pay their fair pro-rata share of margin 

loan interest charges. This evidences a use of those funds for a purpose other than the purchase of 

land. 

8 Indeed, this comparison is how the PL 602 bonds (paying 8.5-9.5% interest annually in November, 1991) were 
thereafter somehow capable of generating between $10,000-$14,000 in annual interest earnings thereafter. (AR 4029; 
Opening Brief, p. 26, iJ74; AR 3032-33, 3843-45.) 
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The recognition of the role the margin account borrowings played in the accounting 

analysis leads to another claim of material inconsistency. This claim is based on the fact the 2017 

RSM Report completely ignored an investment (the "Veres Investment") the Wyandotte made in 

1990 and the loss that was reported for that investment a year later. (Opening Brief, p. 26, ,-r 78; 

AR 4021-4029.) The Ober Audits reflected that the Veres Investment was made by the Wyandotte 

Nation in the Claims Money Fund in fiscal year ending August 31, 1990, in the amount of 

$161,429. (AR, 4083, 4091.) The next year, the Ober Audits reported a loss on that investment 

in the amount of $153,849. (Opening Brief, p. 26, ,-r 78; AR 4096.) While the Ober Audits 

reflected that the overall Claims Money Fund was reduced by this loss, the 2017 RSM Report 

completely ignored it.9 

Plaintiffs argued that the Veres Investment should have been accounted for in the 201 7 

RSM Report, because it was primarily derived from a margin account loan and RSM had otherwise 

factored in all other assets acquired with the margin account loans. (Opening Brief, p. 26-28.) 

Plaintiffs showed that the interest on the margin loan for the Veres Investment must have been 

allocated on a pro-rata basis to reduce the interest or earnings on the $100,000 set-aside funds (PL 

602 bonds). (Opening Brief, p. 27, ,-r 79(0).) The Ober Audits reported a zero coupon bond was 

purchased by the Wyandotte Nation to offset anticipated losses from the Veres Investment. 

Likewise, the interest and earnings on that zero coupon bond necessarily were allocated on a pro-

rata basis to increase the interest and earnings on the $100,000 bonds, just like the interest and 

earnings on the other zero coupon bonds and other investment assets acquired in the investment 

account. (Opening Brief, pp. 26-27, ,-r,-r78-79(a)-(c).) 

Despite this, RSM chose to exclude the Veres Investment in its entirety in its selection of 

9 The Veres Investment has never been raised as an issue until this case because the documents revealing it (the Ober 
Audits) were not available to Plaintiffs until after the commencement of this case. 
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"relevant" accounts from the Ober Audits that it used to calculate the theoretical growth of the 

earnings and interest on the investment of the $100,000 set aside funds. (2020 AR 4028-29). Why? 

Because it was not relevant. Why was it supposedly irrelevant? Because RSM said it was. 

However, since there is nothing in PL 602, or elsewhere, that precluded the $100,000 set-aside 

funds from being invested in any asset, the inclusion of the Veres Investment is required to 

consistently apply the pooling approach used by RSM in the 2017 RSM Report. The Wyandotte 

Nation's financial statement that the Ober Audits audited, did not differentiate this investment 

other than to show it did not reside in the Mercantile brokerage account. Nowhere in the audit 

footnotes did Ober state that this asset was an asset separate from any other Claims Money Fund 

assets. (AR 4066-4136.) 

Of course, one explanation why the Veres Investment was excluded is that if the 

investment and its loss had been allocated on a pro-rata basis to the earnings and interest on the 

investment of the $100,000 set-aside funds, there would not have been enough money to purchase 

the Park City land and the Shriner Tract with only PL 602 funds. (Plaintiffs' Opening Brief, p. 

46-47, Exhibit L, iflO and Exhibit 1 attached thereto.)10 

Defendants take exception to the details of the Veres Investment, which Plaintiffs have 

shown are reflected in the Ober Audits. (Defendants' Response Brief, p. 39, n. 19). For example, 

Defendants charge Plaintiffs with speculation that the Veres Investment was acquired 

predominately with proceeds from a margin account loan, because there is "no mention (in the 

Ober Audits) of any margin debt increase 'directly related to making the Veres Investment"'. (Id.) 

That is rich, given the fact that there is no mention in the Ober Audits that the Park City land was 

10 Defendants offer no counter-affidavit to the Gottlieb calculations. Instead, they summarily repeat arguments they 
have already made about same. (Defendants' Response Brief, p. 28.) In response, Plaintiffs' incorporate herein by 
this reference Doc. 36, their Response filed to the Motion of Defendants to strike the Gottlieb Affidavit and certain 
pages of the Opening Brief. 
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purchased with any assets from the Claims Money Fund, including the $100,000 set-aside funds 

or interest or earnings on same. It is even richer since the Ober Audits affirmatively report that 

the Park City land was not acquired with, and was not an asset of, the Claims Money Fund. (See, 

supra, p. 24) So did the Wyandotte Nation. (See supra, p. 25) 

Moreover, it is not speculation that the Veres Investment was made primarily from the 

proceeds of a margin loan. That is the only conclusion that can be drawn from the evidence in the 

administrative record. In year ending August 31, 1990, the Ober Audits reflect that the Wyandotte 

Nation started the year with $35,943 in cash and cash equivalents. (AR 4087.) It then had a net 

positive cash flow of $18,255 from operating activities for the same year. (AR 4086). That is a 

total of $54, 198 available in cash and cash equivalents for that year. Of that amount, they had 

$14,932 left at year end August 31, 1990. (AR 4087). That means the Wyandotte Nation spent 

$39,263 of those funds. If all of the $39,263 was spent on the Veres Investment of$161,430, that 

still leaves $122,167 needed to make the Veres Investment. The only other source of funds for 

this was money borrowed on margin from the investment account. In that same year, the margin 

account borrowings increased by $144,546. (2020 AR 4087; See also, 2017 RSM Report, Ex. B 

2020 AR 4028.) Thus, $122,167 of that increase had to have been applied towards the Veres 

Investment or the investment could not have been made. 

Defendants also advance the argument that somehow the zero coupon bond purchased by 

the Wyandotte Nation to offset the Veres Investment loss was not held as investment in the Claims 

Money Fund. They say that because the purchase of this zero coupon bond is mentioned in a 

different accounting note in the Ober Audit. (Defendants' Response Brief, p. 39, n. 19.) This 

comment makes no sense, given that zero coupon bonds were held in the investment accounts that 

made up the Claims Money Fund, and no other investment accounts of the Wyandotte Nation have 
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ever been identified in the administrative record. (See, e.g., AR 4089, 4106.) 

The 2017 RSM Report is inconsistent with the Ober Audits. The assumptions relied upon 

are not based on anything in the administrative record. The selection of "relevant" accounts from 

the Ober Audits to factor in to the exclusion of others was arbitrary and capricious. None of these 

matters are addressed by the Department in its review of the 2017 RSM Report. (AR 3932-3934.) 

The conclusion the Department drew from the 2017 RSM Report that there were enough PL 602 

funds to accomplish both the Shriner Tract and the Park City acquisitions cannot withstand the 

appropriate level of scrutiny. 

G. The Gaming Determination Should be Reversed - the 2008 Department 
Regulations Govern this Determination and Mandate Reversal 

The Defendants' Response Briefleaves no doubt that if the Department's 2008 Regulations 

at 25 C.F.R. §§ 292.2 and 292.5 apply to the Gaming Determination, the Determination must be 

set aside. Defendants do not attempt to argue otherwise. 

Rather, Defendants argue that the 2006 decision in Wyandotte Nation v. Nat'! Indian 

Gaming Comm 'n, 437 F. Supp. 2d 1193 (D. Kan. 2006) controlled the Gaming Determination. 

(Defendants' Response Brief, pp. 41, 46.)11 These arguments fail because "a prior judicial 

construction of a statute trumps [a subsequent] agency construction otherwise entitled to Chevron 

deference only if the prior court decision holds that its construction follows from the unambiguous 

terms of the statute and thus leaves no room for agency discretion." Hernandez-Carrera v. 

Carlson, 547 F. 3d 1237, 1244 (10th Cir. 2008), quoting National Cable & Telecommunications 

Association v. Brand X Internet Services, 545 U.S. 967, 982 (2005). "Only a judicial precedent 

11 For the reasons argued in Plaintiffs' Opening Brief, Plaintiffs contend that the Wyandotte Nation was incorrectly 
decided. In passing PL 602, Congress was not effectuating a settlement of a land claim, and land acquired in trust 
under PL 602 cannot be considered to have been acquired in settlement of a land claim, whether in 2006 or after 
passage of the Department regulations in 2008. Calling PL 602 the "Wyandotte Settlement Act" (Defendants' 
Response Brief, p. 4) does not make it so. 
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holding that the statute unambiguously forecloses the agency's interpretation, and therefore 

contains no gap for the agency to fill, displaces a conflicting agency construction. Id. at 983. 

The court in Wyandotte Nation only construed the singular statutory phrase "land claim" 

according to its plain meaning, and disagreed with the NIGC's interpretation of that same term. 

Wyandotte Nation, 43 7 F. Supp. 2d at 1207-1210. This much is made clear in the beginning of its 

statutory construction discussion. There, the court stated that the "initial question to be addressed 

is whether the Tribe's ICC claims were 'land claims' within the meaning of section 

2719(b)(l)(B)(i), which does not define the term." (Emphasis added.) Id. at 1208. In a similar 

vein, the court concluded its discussion by stating that "[t]hus, the plain language of section 

2719(b)(l)(B)(i) does not preclude the land claim before the ICC in this case from falling within 

the exception." Id. at 1208.12 Still, that did not address the remaining question as to whether the 

Park City land was "taken into trust as part of the settlement' of such a land claim? Whatever the 

Wyandotte Nation court decided in that regard, it certainly was not because it construed that aspect 

of the phrasing in the statutory exception to be unambiguous. 

As such, the court's construction of the term "land claim" in Wyandotte Nation did not 

foreclose the agency's 2008 interpretative regulation found at 25 C.F.R. Part 292.5 which 

established the Department's criteria for determining when land is to be considered to have been 

"taken into trust as part of a settlement" of a land claim. Simply put, the court in Wyandotte Nation 

never concluded that Congress unambiguously set forth when, and under what circumstances, land 

is to be considered to have been taken into trust "as part of a settlement" of a land claim even if 

the term "land claim" was unambiguously expressed. 

12 In so concluding, the court noted that during oral argument, counsel for the NIGC conceded that the land claim 
exception does not require a present claim as opposed to a historical claim to the land. Id. at 1208, n. 117. The 
Department's current definition of "land claim" in 25 C.F .R. part 292.2 does impose a requirement of a present claim 
by the use of present tense. See also, Plaintiffs' Opening Brief, p. 28, if 83). 
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Defendants rely on Texas v. Alabama-Coushatta Tribe of Texas, 918 F. 3d 440 (5th. Cir. 

2019) and Sierra Club v. Env't Prot. Agency, 479 F. 3d 875 (D.C. Cir. 2007). (Defendants' 

Response Brief, p. 45-46). The Texas court noted that a court should not defer to an agency 

interpretation of a statute if a "judicial precedent hold[ s] that the statute unambiguously forecloses 

the agency's interpretation." 918 F. 3d at 449 (citing BrandX 479 F. 3d at 982-83). The Sierra 

Club court noted that a "court's prior judicial construction of a statute trumps an agency 

construction ... if the prior court decision holds that its construction follows from the unambiguous 

terms of the statute." Sierra Club, 479 F. 3d at 880, citing Brand X 545 U.S. at 982. Neither of 

these cases involved the isolated application of the traditional rules of statutory interpretation to 

but one phrase of the overall statutory language, without applying those same canons of 

construction to determine unambiguity of the balance of the statutory language at issue. 

Defendants also express concern that application of the 2008 Regulations would contradict 

the court's decision in the Wyandotte Nation case. (Defendants' Response Brief, p. 45.) But that 

is not a legitimate concern, as the Supreme Court has noted. An agency's "decision to construe 

[a] statute differently from a court does not say that the court's holding is legally wrong. Instead 

the agency may, consistent with the court's holding choose a different construction, since the 

agency remains the authoritative interpreter (within the limits of reason) of such statutes." Brand 

X Internet Services, 545 U.S. at 983. 

Thus, even if the Department's definition of "land claim" (25 C.F.R. Part 292.2) is 

foreclosed from application due to the Wyandotte Nation case, 25 C.F.R. Part 292.5 (which sets 

forth the circumstances in which gaming can occur on newly acquired lands under a "settlement" 

of a land claim) is not so foreclosed, and should have been applied in the case at bar. It is the 

application of 25 C.F .R Part 292.5 alone that mandates the conclusion that the Park City land, even 
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if acquired pursuant to the mandate of PL 602, is not eligible for gaming under the settlement of a 

land claim exception. (See Plaintiffs' Opening Brief, pp. 54-59.) 

H. The Wyandotte Case is Distinguishable from the Trust Acquisition for the Park 
City Land 

The court in the Wyandotte Nation case specifically noted that the "NIGC's focus on the 

ICC money judgment might pass muster if the Tribe had merely purchased the Shriner Tract with 

money received from a claim brought before the ICC. That is not the case, however, because 

Congress mandated that $100,000 of the Tribe's ICC judgment funds be utilized to purchase land 

to be taken into trust for the benefit of the Tribe as a means of effectuating a judgment that resolved 

the Tribe's claims." Id. at 1210. 

As has been shown above, the Department long ago determined that all of the $100,000 

set-aside funds described by the court in Wyandotte Nation were fully expended on the Shriner 

Tract and that, in fact, none of those funds were used for the Park City land purchase. (Supra, p. 

11.) 

Furthermore, even if it could somehow be construed that the November, 1992 margin loan 

was obtained using the interest and earnings on the investment of the $100,000 set-aside funds, 

the Department long ago concluded those funds could be spent at the discretion of the Wyandotte 

Nation. (Supra, pp. 7-8.). The funds used to purchase the Park City land were exactly what the 

court in the Wyandotte Nation case was referring to: they were funds received from a claim brought 

before the ICC that the Wyandotte Nation could spend at its discretion, and not money that was 

mandated to be used for the purchase of land. Id. at 1210. Defendants' attempt to avoid this 

distinction fails. (Defendants' Response Brief, p. 42-43.) 

Finally, Defendants suggest that this Court has already resolved the issue of whether the 

Park City land was purchased with funds over which the Wyandotte Nation had discretionary 
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spending power. (Defendants' Response Brief, p. 42, citing to Doc. 22, this Court's Memorandum 

and Order of November, 23, 2020, at 11) This is inaccurate. The determination of what funds 

were used to purchase the Park City land, and whether the use of such funds triggers the mandatory 

trust acquisition provision of PL 602, goes to the Trust Determination. This Court specifically 

noted in its Memorandum and Order that it was not addressing that issue because Plaintiffs ''made 

clear they are not attacking the trust decision in the preliminary-injunction motion .... " Id. 

Plaintiffs are now directly challenging that trust determination. 

CONCLUSION 

It is respectfully submitted that the May 20 Letter accepting the Park City land into trust 

under the mandatory provision of PL 602, and declaring that such land is eligible for gaming under 

IGRA, should be set aside as arbitrary and capricious, unlawful, in excess of Defendants' authority, 

in violation of established Department policy and regulations, and an abuse of discretion. The 

Department should be directed to take the Park City land out of trust. 
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