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UNITED STATES DISTRICT COURT  

DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION  

 

 

GOVERNOR KRISTI NOEM, in her Official 

Capacity as the Governor of South Dakota, et 

al., 

 

   Plaintiffs, 

 

  v. 

 

DEB HAALAND, in her Official Capacity as 

United States Secretary of the Interior, et al., 

 

   Defendants. 

 

 

 

 

 

 

 

 

                    CIV:  3:21-cv-03009 

 

 

CHEYENNE RIVER SIOUX TRIBE’S AND STEVEN VANCE’S REPLY IN SUPPORT 

OF MOTION TO INTERVENE 

 

The Cheyenne River Sioux Tribe (“Tribe”) and Steve Vance hereby submit this Reply in 

Support of Motion to Intervene. 

The State’s opposition is not responsive to the Tribe’s and Mr. Vance’s motion to intervene 

and misstates the facts and the law that govern this dispute.  The Tribe and Mr. Vance are entitled 

to intervene.  

I. THE TRIBE AND MR. VANCE ENJOY ARTICLE III STANDING 

A. The Subject Fireworks Permit Will Substantially Burden the Tribe’s and 

Mr. Vance’s Free Exercise of Religion   

A government undertaking that substantially burdens a religious adherent’s free exercise 

of religion “‘prohibits a practice that is both sincerely held’ by and rooted in the religious beliefs 

of the party asserting the claim or defense,” United States v. Ali, 682 F.3d 705, 709 (8th Cir. 2012) 

(internal punctuation omitted), including when the burden provides “‘no consistent or dependable 
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way’ to observe a religious practice.” Love v. Reed, 216 F.3d 682, 689 (8th Cir. 2000).  A burden 

is substantial when, inter alia, it “prevents [a religious adherent] from participating in an activity 

motivated by a sincerely held belief.”  Yellowbear v. Lampert, 741 F.3d 48, 55 (10th Cir. 2014).  

The Religious Freedom Restoration Act (“RFRA”), 42 U.S.C. § 2000bb-a, and its companion 

statute, the Religious Land Use and Institutionalized Persons Act (“RLUIPA”), 42 U.S.C. § 

2000cc, provide even greater protection than is afforded under the First Amendment standing 

alone; hence, the test for showing a substantial burden is correspondingly lower under RFRA and 

RLUIPA.  Holt v. Hobbs, 574 U.S. 352, 862 (2015).  Specifically, unlike First Amendment claims, 

under RFRA and RLUIPA, a substantial burden still exists even when the religious adherent enjoys 

other ways to practice their religion – in short, the government undertaking need not totally 

foreclose the practice.  Id.; see also Haight v. Thompson, 763 F.3d 554, 561 (6th Cir. 2014) 

(holding prison’s refusal to provide Native American inmates with certain traditional foods in 

connection with ceremonies substantially burdened their exercise of religion, rejecting the notion 

that the provision of some but not all of the traditional foods was sufficient); Native Am. Council 

of Tribes v. Weber, 750 F.3d 742, 751 (8th Cir. 2014) (holding prison’s wholesale ban on tobacco 

use by Native Americans substantially burdened their exercise of religion, rejecting the prison’s 

claims that the inmate’s religious exercise might be satisfied by a substitute for tobacco.) 

The State’s opposition relies almost solely on an out of circuit case simply because it 

concerns a prior RFRA claim brought by the Cheyenne River Sioux Tribe.  That case is both 

factually inapposite and legally out of date.  In Standing Rock Sioux Tribe v. U.S. Army Corps of 

Engineers, 239 F. Supp. 3d 77, 82 (D. D.C. 2017), the Tribe challenged the construction of the 

Dakota Access Pipeline under the Missouri River at Lake Oahe because “the mere presence of a 

crude oil pipeline under the waters of Lake Oahe [would] desecrate those waters and render them 
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unsuitable for use in their religious sacraments.”  (Emphasis added.)  Citing Lyng v. Northwest 

Indian Cemetery Protective Association, 485 U.S. 439 (1988), the district court concluded that the 

mere presence of the pipeline under Lake Oahe constituted an “incidental effect on religious 

exercise,” and hence, no substantial burden existed.  Standing Rock Sioux Tribe, 239 F.Supp.3d at 

91. 

The Tribe’s and Mr. Vance’s claim here is factually very different.  In Standing Rock, the 

Tribe asserted that the government’s mere management of a federal property would infringe upon 

Indian free exercise of religion, e.g., permitting an oil company to site a crude oil pipeline under a 

sacred body of water.  Id. at 82.  The cases upon which the Court relied in that matter, Lyng and 

Navajo Nation v. U.S. Forest Service, 535 F.3d 1058 (9th Cir. 2008), likewise involved tribal 

challenges to federal land management and the impact upon religious practice.  In Lyng, tribal 

religious adherents challenged the government’s approval of a project to pave a road through a 

sacred site.  485 U.S. at 442-43.  In Navajo Nation, tribal religious adherents challenged the 

government’s approval of a plan to allow use of wastewater to make artificial snow for a ski resort 

on a sacred mountain.  535 F.3d at 1062-63. 

In this matter, the Tribe and Mr. Vance share a similar concern as the Department of 

Interior (“DOI”).  The concern is not that mere management could have an incidental effect that 

would infringe on religious exercise (although that is a concern), but more crucially, that the State’s 

marquee firework event could touch off a catastrophic wildfire that would destroy forever sites 

sacred to the Lakota people.  Declaration of Steve Vance (“Vance Decl.”) at ¶¶ 17, 23-31.  The 

Supreme Court recently recognized that government undertakings that result in the “destruction 

of religious property” can constitute a “RFRA violation.”  Tanzin v. Tanvir, 141 S. Ct. 486, 492 

(2020 (emphasis added); c.f. United States v. Antoine, 318 F.3d 919, 924 (9th Cir. 2003) (assuming 
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that “raz[ing]” a “house of worship” would constitute a substantial burden).  As the Tribe and Mr. 

Vance noted in their opening brief, even threatened harm is sufficient to demonstrate a substantial 

burden.  Gonzalez v. O Centro Espirita Beneficient Uniao Do Vegetal, 546 U.S. 418, 431 (2006).  

This legal and factual distinction is why Standing Rock, Lyng, and Navajo Nation do not 

control here.  In Lyng, not only was there no destruction of religious property, but the Court 

emphasized that the government “could not have been more solicitous” of tribal religious beliefs.  

Lyng, 485 U.S. at 454.  The government planned a route for the disputed road that was “the farthest 

remote from contemporary spiritual sites,” and “provided for one-half mile protective zones 

around all the religious sites.”  Id. at 454, 443. The government chose the route with the explicit 

goal that “[n]o sites where specific rituals take place were to be disturbed.”  Id. at 454.   

In Navajo Nation, the Ninth Circuit held that the snow-making project would have no 

physical impact on the disputed area:  

[T]here are no plants, springs, natural resources, shrines with religious significance, 

or religious ceremonies that would be physically affected by the use of such 

artificial snow.  No plants would be destroyed or stunted; no springs polluted; no 

places of worship made inaccessible, or liturgy modified. *** Thus, the sole effect 

of the artificial snow is on the Plaintiffs subjective spiritual experience. 

Navajo Nation, 535 F.3d at 1063. 

 Here, unlike in Navajo Nation, the Tribe and Mr. Vance have alleged a threat that sacred 

plants and medicines and sacred shrines will be destroyed by wildfire.  They have alleged that 

waters will be polluted.  They have alleged that religious ceremonies and places of worship will 

be affected.  Further, unlike in Lyng, even if the government could exercise solicitude, wildfires 

by their nature are ungovernable.  Recent catastrophes have proven that there is little that 
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humankind can do when the conditions are right and a wildfire ignites.1  The DOI has denied the 

fireworks permit for this very reason.  As it concerns Lakota religious exercise, if a wildfire were 

ignited, the government could not propose a particular route for the fire, it could not plan to avoid 

spiritual sites, and it could not possibly ensure that “no sites where specific rituals take place were 

. . . disturbed.”  See Lyng, 535 F.3d at 454, 443.  Indeed, as discussed infra and in the Tribe’s and 

Mr. Vance’s opening brief, the government is still in the process working with tribal people to 

determine precisely where those sacred sites may be.  The government could not protect those 

sites now even if it were physically possible.   

The threat of harm posed by the State’s firework event to the Lakota people’s exercise of 

religion is much more than an impact on subjective spiritual experience.  It is a substantial burden 

that grants the Tribe and Mr. Vance Article III standing such that they are entitled to intervention.  

B. The Subject Fireworks Permit Will Abort an Ongoing Section 106 Process in 

Violation of the National Historic Preservation Act 

The State’s claim that a Court order forcing DOI to grant the subject permit would not violate 

the National Historic Preservation Act (“NHPA”) cites no authority to counter the litany of cases 

that stand for the proposition that tribes and individuals demonstrate injury in fact when a party 

has alleged failure to consult under the NHPA2, and it ignores a basic fact of this dispute – that the 

 
1 See Priyanka Boghani, Camp Fire: By the Numbers, Frontline (Oct. 29, 2019), 

https://www.pbs.org/wgbh/frontline/article/camp-fire-by-the-numbers/ (last visited May 15, 2021) (noting that the fire 

spread at the rate of 80 football fields a minute at its peak burned 153,335 acres).  
2 ECF 13 at 12-13 (citing Wishtoyo Found. v. U.S. Fish and Wildlife Serv., No. 19-03322, 2019 WL8226080, at *6 

(C.D. Cal. Dec. 18, 2019) (finding that Indians established injury in fact and therefore had standing to challenge federal 

action that would disturb Indian religious and cultural practices by disturbing California condor); Standing Rock Sioux 

Tribe v. U.S. Army Corps of Eng’rs, 301 F. Supp. 3d 50, 61 (D.D.C. 2018) (holding that even past tribal member use 

of an area and allegation that federal undertaking would interrupt that use was sufficient to establish injury in fact and 

standing under NHPA); Slockish v. U.S. Fed. Highway Admin., 682 F. Supp. 2d 1178, 1201 (D. Or. 2010) (holding 

that Indians had standing to challenge federal undertaking that would harm cultural, historical, and natural resources 

that Indians used for cultural, recreational, and aesthetic purposes); Montana Wilderness Assoc. v. Fry, 310 F. Supp. 

2d 1127, 1150 (D. Mont. 2004) (holding that injury in fact that established Article III standing existed where an Indian 

alleged that he had “personally visited sites of traditional and cultural significance” in the area of federal undertaking).    
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Section 106 process is ongoing.  DOI stated in its denial letter, and Mr. Vance confirmed, that DOI 

is at this moment in the process of conducting the legally required Section 106 process.  ECF 3-

2 at 101; Vance Decl. at ¶¶ 18-24.  Contrary to the State’s claim, the Tribe and Mr. Vance have 

not already been consulted.  They are in the process of participating in consultation. The Section 

106 process is incomplete.  DOI has properly understood that it cannot grant the firework permit 

without completing it.  It would be illegal for DOI to abort that process.   

C. Mere Reversal of the Permit Denial, Which Currently Protects the Tribe and 

Mr. Vance, Is Sufficient Standing Alone to Constitute Injury in Fact 

 

This Court need not wade into the merits of either RFRA or NHPA at this time because the 

Tribe and Mr. Vance will suffer an injury if the protections afforded by DOI’s decision to deny 

the State its fireworks permit is reversed by the Court.  As discussed in their opening brief, in this 

jurisdiction “[t]he desire to ensure compliance with a favorable judgment can also confer 

standing.”  Bettor Racing, Inc. v. Nat’l Indian Gaming Comm’n, No. CIV. 13-4051, 2013 WL 

5954418 at *3 (D. S.D. Nov. 5, 2013) (citing Salazar v. Buono, 559 U.S. 700, 710 (2010) (“A 

party that obtains a judgment in its favor acquires a judicially cognizable' interest in ensuring 

compliance with that judgment.”).     

Here, DOI decided the State of South Dakota’s request for a permit in a manner that favored 

the Tribe and had the effect of protecting the Tribe’s and individuals’ religious freedom and 

protecting important sacred and historical sites.  ECF 3-2 at 101.  In addition, DOI specifically 

cited to consideration of tribal opposition among the reasons for its decision.  Id.  Importantly, Mr. 

Vance has indicated that the NPS has already begun this process and has solicited information 

concerning more than 100 Traditional Cultural Properties in the Black Hills.  Vance Decl. at ¶¶ 

18-24.   
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In its Opposition to the Tribe’s Motion to Intervene, the State makes the specious claim 

that “granting the State relief will not violate NHPA because CRST has already been consulted.”  

ECF 32 at 7.  Yet, the State fails to recognize that this fact is precisely why the Tribe has a right 

to intervene in this matter.  The Tribe has an interest in defending DOI’s decision because of its 

past and future participation in the administrative process regarding the issues before the Court.  If 

this Court were to find that DOI’s decision was arbitrary and capricious, this case would likewise 

impose further expenses and delay on the Tribe due to its undisputed involvement in the 

administrative matter.  See Bettor Racing, Inc., 2013 WL 5954418, at *5 (“[T]he Tribe would incur 

additional delay and expense if the court rules in favor of plaintiffs in this case and remands for 

further administrative proceedings.”) 

 

II. The Tribe Has a Viable Interest in the Property or Transaction at Issue in This Case 

The Tribe and Mr. Vance have claimed a viable “interest related to the property or 

transaction that is the subject of the action.”  Nat’l Parks Conservation Ass’n v. E.P.A., 759 F.3d 

969, 975 (8th Cir. 2014).  Their claimed “interest” is the same as their alleged injury: protecting 

their rights under RFRA, the Free Exercise Clause, NHPA and defending the DOI’s challenged 

decision.  See Motion to Intervene 17-18 (“[T]he facts that establish that the Tribe and Mr. Vance 

will suffer an injury-in-fact also show that the Tribe and Mr. Vance have an interest in this action 

that warrants intervention.”). 

The State suggests that this is purely “a state-federal dispute” and the Tribe can offer no 

assistance in the “Court’s assessment of whether DOI’s actions were arbitrary and capricious.”  

ECF 32 at 1-2.  Here, the State fails to acknowledge that it has asked this Court for much more 

than a finding that the DOI’s decision was arbitrary and capricious.  In fact, the State has requested 

the extraordinary remedy of a writ of mandamus to require the DOI to issue a permit to the State.  
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Thus, the State’s Opposition seeks to exclude the Tribe not merely from the Court’s contemplation 

of the DOI’s decision-making process, but from the Court’s consideration of the propriety of the 

permit altogether.  For this reason, the Cheyenne River Sioux Tribe and Mr. Vance have a specific 

interest in preservation of the DOI’s decision that constitutes a legally cognizable interest.   

 

III. The Department of Interior Cannot Adequately Represent the Tribe or Mr. Vance 

 

Although DOI is the parens patriae, the Tribe and Mr. Vance have demonstrated a number 

of reasons why the government cannot adequately represent their interests in this matter, and the 

State does not rebut these.  First, the Tribe’s and Mr. Vance’s interests do not coincide with the 

public at large.  See Mille Lacs Band of Chippewa Indians v. Minnesota, 989 F.2d 994, 1000 (8th 

Cir. 1993).  The Tribe and Mr. Vance have direct cultural and religious connection to the lands at 

issue because they are part of their cultural heritage and historic land base in a way that members 

of the public at large, who are not Lakota, do not share.  Although DOI and the Tribe are aligned 

as to their opposition to the fireworks, the public at large, whom DOI serves, has no particular 

interest in Lakota culture and religion.  Further, DOI cannot represent those interests adequately 

as DOI has expressly stated its ignorance of that culture and those connections in their still 

incomplete solicitation of tribal input under the Section 106 process.  In addition, the Tribe’s and 

Mr. Vance’s interests do not completely align with DOI in that the Tribe and Mr. Vance are 

fervently opposed to the May 6, 2019 Memorandum of Agreement, cited in the DOI’s decision 

letter, into which the State and DOI entered without tribal consultation.  Second, and similarly, the 

Tribe and Mr. Vance have a particular expertise as to Indian culture and religion that DOI lacks 

and, again, which DOI has indicated it does not fully understand as yet.  See Nat’l Parks 

Conservation Assoc. v. U.S. Envt’l Protection Agency, 759 F.3d 969, 977 (8th Cir. 2014).    
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Finally, as the history of this case has demonstrated, DOI’s position is not static, and 

significant tribal interests have been inappropriately subject to politics and policy shifts.  From 

2010 to 2019, no fireworks were held because of the risk of wildfire.  In 2019, DOI suddenly 

reversed course and entered into a Memorandum of Agreement to which the Tribe and Mr. Vance 

are highly opposed without consultation to tribes.  In 2020, the DOI granted the State the firework 

permit with little regard for either the Lakota religion and culture or the Tribe’s and Mr. Vance’s 

express objections.  In 2021, the DOI has denied the same permit and indicated some concern that 

Lakota religion must be respected.  Indeed, this is the very reason that the State has brought this 

lawsuit.  In such circumstances, third parties cannot rely upon the government to adequately 

represent their interests as the government “represents numerous complex and conflicting 

interests” and hence “the interests asserted by intervenors . . . become lost in the thicket of 

sometimes inconsistent government policies.”  Kleissler v. U.S. Forest Serv., 157 F.3d 964, 973 

(3d Cir. 1998).  Third parties, like the Tribe and Mr. Vance cannot “assume that the [government’s] 

programs will remain static or unaffected by unanticipated policy shifts.”  Id. at 974. 

The State inaccurately cites to North Dakota ex rel. Stenehjem v. United States for the 

contention that “showing that the parens patriae has committed malfeasance or nonfeasance in 

protecting the public” is “necessary” to overcome the presumption.  ECF 32 at 9 (citing N. Dakota 

ex rel. Stenehjem v. United States, 787 F.3d 918, 921 (8th Cir. 2015)).  In truth, that case provides 

that a party “may rebut the presumption” of parens patriae by a showing of malfeasance or 

nonfeasance.  Id at 921.  While malfeasance is just one example of a way in which the presumption 

of parens patriae may be overcome, the Tribe’s Motion to Intervene and the above paragraph cite 

other strategies for overcoming the presumption with accurate citation. DOI cannot adequately 

represent the Tribe’s and Mr. Vance’s interest. 
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IV. The Tribe and Mr. Vance Are Entitled to Permissive Intervention 

Doubts regarding the propriety of permitting intervention should be resolved in favor of 

allowing it, because this serves the judicial system's interest in resolving all related controversies 

in a single action.  Sierra Club v. Robertson, 960 F.2d 83, 86 (8th Cir. 1992).  The State’s narrow 

understanding of the common question of fact or law principle misunderstands the purpose behind 

permissive intervention.  The State asserts that the Tribe and Mr. Vance raise no common question 

of law or fact because their interests do not concern the two bases for the State’s preliminary 

injunction.  As an initial matter, as noted fully in the Tribe’s and Mr. Vance’s opening brief, both 

DOI and the State explicitly put the Tribe’s interests in this dispute at the forefront of their denial 

and this lawsuit respectively, so any claim that there is no common interest of law or fact is 

inaccurate.  ECF 31 at 18-19 (detailing numerous DOI and State references to tribal cultural sites 

and religion, including the Section 106 NHPA issue raised herein).   

Furthermore, permissive intervention is intended to promote “judicial economy and the 

desire to avoid multiplicity of litigation wherever and whenever possible.”  Buck v. Gordon, 959 

F.3d 219, 225 (6th Cir. 2020).  If this Court were to deny the Tribe’s and Mr. Vance’s intervention 

on the ground that the State had narrowly and artificially defined the questions of law or fact in 

this litigation to the two bases for its preliminary injunction and then ruled in favor of the State, 

the Tribe and Mr. Vance would have every right to raise their RFRA and NHPA claims in a 

separate subsequent litigation seeking their own motion for preliminary injunction arising out of 

the same facts and the same firework permit denial at issue in this lawsuit.  The Court would be 

forced to revisit the RFRA and NHPA questions anew in a new litigation, which would run counter 

to any definition of judicial economy.   
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CONCLUSION 

In light of the foregoing, the Tribe and Mr. Vance respectfully request that the Court grant 

their motion to intervene. 

s/ Leonika Charging-Davison____________ 

Leonika Charging-Davison (SD Bar # 3416) 

BIG FIRE LAW & POLICY GROUP LLP 

       1404 Fort Crook Road South 

Bellevue, NE 68005 

Telephone: (531) 466-8725 

Facsimile: (531) 466-8792 

Email: lcharging@bigfirelaw.com 

 

Nicole E. Ducheneaux (pro hac vice) 

 Rose M. Weckenmann (pro hac vice) 

 Calandra S. McCool (pro hac vice) 

 Amber E. Holland (pro hac vice) 

Big Fire Law and Policy Group LLP 

1404 South Fort Crook Road 

Bellevue, NE 68005 

Telephone: (531) 466-8725 

Facsimile: (531) 466-8792 

Email: nducheneaux@bigfirelaw.com 

Email: rweckenmann@bigfirelaw.com 

Email: cmccool@bigfirelaw.com 

Email: aholland@bigfirelaw.com 

 

Counsel for the Cheyenne River Sioux Tribe 

and Steve Vance 
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