
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 
 

GOVERNOR KRISTI NOEM, in her 
official capacity as the Governor of 
South Dakota, et al., 
 

Plaintiffs, 
 
v. 
 
DEB HAALAND, in her official 
capacity as United States Secretary of the 
Interior, et al., 
 

Defendants. 
 

 
 
 
 
 

Case No. 3:21-cv-03009 
 

 
 
 

 
PLAINTIFFS’ OPPOSITION TO CHEYENNE RIVER SIOUX TRIBE’S 

MOTION TO INTERVENE 
 
 Plaintiffs, Governor Kristi Noem, in her official capacity as Governor of South 

Dakota and the State of South Dakota (the “State”) submit this memorandum in 

opposition to Proposed Intervenor Cheyenne River Sioux Tribe’s (“CRST”) motion to 

intervene as a Defendant in this case. CRST does not meet the criteria for either 

intervention as of right or permissive intervention, and its motion should be denied for 

several independent reasons. 

 First, CRST neither has Article III standing nor has claimed a legally protected 

“interest” in this case under FRCP 24(a)(2), both of which are prerequisites for 

intervention as of right. This case involves a state-federal dispute over whether a 

fireworks celebration at Mount Rushmore National Memorial (the “Memorial”) can go 
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forward. If the State prevails in this lawsuit and it does go forward, that will not violate 

CRST’s rights under the Religious Freedom Restoration Act (“RFRA”), the Free 

Exercise Clause of the First Amendment, or the National Historic Preservation Act 

(“NHPA”). Because those are the only injuries and interests upon which CRST bases 

standing and its right to enter in this case, intervention as of right should be denied. 

Second, CRST cannot show that the Department of the Interior (“DOI”) will 

inadequately represent CRST’s interests if intervention is denied, as Rule 24(a)(2) also 

requires. Any interest CRST might have in stopping the Independence Day celebration 

will be adequately represented by DOI—adequate representation is presumed when an 

agency is defending its own actions. That presumption is only strengthened in this case 

by DOI’s claim that it denied the State’s permit because of some Tribal leaders’ opposition 

to the fireworks celebration.  

 Third, CRST does not have a claim or defense that shares a common question 

of law or fact with the issues in this case, as required for permissive intervention. This 

case involves a discrete question of administrative law: whether the DOI arbitrarily and 

capriciously denied the State’s permit request to hold an event that is identical to an 

event DOI approved last year. That question of law can be resolved only based on the 

justifications offered by DOI at the time of the denial. Thus, CRST’s alleged claims 

about violations of other statutes or amendments to the Constitution should have no 

bearing on the Court’s assessment of whether DOI’s actions were arbitrary and 

capricious.  
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To the extent that CRST wishes to offer independent defenses of DOI’s denial 

of the State’s permit request, participation as an amicus is more than sufficient.  

I. Intervention of Right Should Be Denied. 

The Court should deny CRST intervention as of right for three independent 

reasons. First, a would-be intervenor “must satisfy the familiar requirements of Article 

III standing,” including “an invasion of a legally protected interest that is concrete and 

particularized.” Liddell v. Special Admin. Bd. of Transitional Sch. Dist. of City of St. Louis, 894 

F.3d 959, 964-65 (8th Cir. 2018). Third parties seeking to intervene in federal cases must 

demonstrate that their purported interests in the dispute are “substantial [and] direct.” 

Dakota Energy Coop., Inc. v. E. River Elec. Power Coop., Inc., 2021 WL 963758, at *9 (D.S.D. 

Mar. 15, 2021) (citing United States v. Union Elec. Co., 64 F.3d 1152, 1169 (8th Cir. 1995)).  

CRST rests its standing entirely on the claim that granting the State relief will (1) 

violate CRST’s rights under RFRA and the First Amendment’s Free Exercise Clause 

and (2) violate NHPA. See Motion to Intervene 10-14. In other words, CRST claims to 

have has standing because granting the State’s permit will violate RFRA, the First 

Amendment, and NHPA. CRST cannot carry its burden to establish standing because 

a permit authorizing the State to conduct a single fireworks celebration on federal land 

does not violate CRST’s rights.  

To start with, and as CRST already knows from its prior litigation, granting a 

fireworks permit cannot violate RFRA or the Free Exercise Clause. CRST brought these 

same claims against the federal government for granting the Dakota Access Pipeline an 
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easement over Lake Oahe, which is a federally regulated waterway. See Standing Rock 

Sioux Tribe, et al. v. U.S. Army Corp. of Engineers, 239 F. Supp. 3d 77, 80 (D.D.C. 2017). 

CRST sued the government “to protect its members’ free exercise of religion, which it 

argue[d] [would] be compromised by the presence of crude oil in the Dakota Access 

pipeline under Lake Oahe.” Id. at 83. The “religious exercise at issue [was] the 

performance of water-based ceremonies” at the lake. Id. at 88. But to establish a RFRA 

or Free Exercise Claim, the court explained, CRST must first show that the 

government’s “policy or action ‘substantially burdens’” CRST’s religious exercise. Id.; 

see also Holt v. Hobbs, 574 U.S. 352, 356-57 (2015); Weir v. Nix, 114 F.3d 817, 820 (8th 

Cir. 1997). And “[a] substantial burden exists when government action puts ‘substantial 

pressure on the adherent to modify his behavior and to violate his beliefs.” Standing 

Rock Sioux Tribe, 239 F. Supp. 3d at 91. The court explained that the “government 

action” there—“granting an easement to the Dakota Access and thereby enabling the 

flow of oil beneath Lake Oahe—does not impose a sanction on the Tribe’s members 

for exercising their religious believes, nor does it pressure them to choose between 

religious exercise and the receipt of government benefits.” Id.  

 CRST responded that it didn’t need to show that its members were sanctioned 

for exercising their religion or that they were subjected to any governmental pressure 

because of their religion. It contended instead “that it is sufficient for purposes of 

showing substantial burden that the effect of the government’s action is to prevent the 

Tribe’s members from performing required religious sacraments at Lake Oahe.” Id. The 
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court rejected “[t]hat argument” as “directly at odds with Supreme Court precedent,” 

which held that the “effect on religious exercise of a government action undertaken in 

furtherance of the management and use of government land, even if extreme, is not alone 

enough to give rise to a Free Exercise claim.” Id. (citing Lyng v. Nw. Indian Cemetery 

Protective Assoc., 485 U.S. 439 (1988)) (emphasis added); see also id. at 93 (explaining that 

CRST did not have a claim even though the permit “regarding the use of federal land” 

had an “incidental, if serious, impact on the tribe’s ability to practice its religion because 

of spiritual desecration of a sacred site.”). 

 CRST’s RFRA and Free Exercise claims here are no different. CRST alleges that 

a federal permit allowing South Dakota to conduct an Independence Day fireworks 

celebration—an annual tradition that spans decades—“would have both an immediate 

and potentially long-term impact upon their free exercise of religion, by disrupting 

practitioners and risking loss of sacred sites, sacred medicines, and other sacred items 

to fire.” Motion to Intervene 11. Like the interests asserted in the Dakota Access 

Pipeline litigation, granting the State relief may “interfere significantly with private 

persons’ ability to pursue spiritual fulfillment according to their own religious beliefs” 

(though the State does not believe it will). Standing Rock Sioux Tribe, 239 F. Supp. 3d at 

91 (quoting Lyng, 485 U.S. at 449). But “[t]he government action here … does not 

impose a sanction on the Tribe’s members for exercising their religious beliefs, nor does 

it pressure them to choose between religious exercise and the receipt of government 

benefits.” Id.; see also Navajo Nation v. U.S. Forest Service, 535 F.3d 1058, 1070 (9th Cir. 
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2008) (en banc) (“The only effect of the proposed upgrades is on the Plaintiffs’ 

subjective, emotional religious experience. … To plaintiffs, it will spiritually desecrate a 

sacred mountain and will decrease the spiritual fulfillment they get from practicing their 

religion on the mountain. Nevertheless, under Supreme Court precedent, the 

diminishment of spiritual fulfillment—serious though it may be—is not a ‘substantial 

burden’ on the free exercise of religion.”). CRST thus cannot rest standing on the claim 

that granting the State relief will violate RFRA or the Free Exercise Clause.  

Nor would granting the State’s relief violate NHPA. Section 106 of NHPA 

merely requires “Federal agency” officials to consult with Tribal leaders before initiating 

projects that may affect Tribal sites listed in the National Register. 54 U.S.C. §306108 

(specifying NHPA’s application to “[t]he head of any Federal agency”). Thus, whether 

CRST “adamantly disagree[s]” that the State properly consulted Tribal authorities 

before submitting its permit request is irrelevant. Doc. 31 at 18-19. The NHPA grants 

Tribal stakeholders a procedural right to provide their views about certain federal projects; 

it is undisputed that Tribal leaders were given an opportunity to weigh in on whether 

DOI should permit fireworks at the Monument. Indeed, DOI explicitly cited Tribal 

leaders’ opinions in its denial letter, see Doc. 3.2, Ex. F, and CRST admits as much, Doc. 

31, at 18 (“[T]he Federal Defendants cited the Tribe’s interest as a key reason why they 

denied the Governor’s fireworks permit.”). Whether DOI properly relied on those 

opinions when it denied the State’s permit request is a separate consideration that goes 
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to the merits of the State’s APA claim. In short, granting the State relief will not violate 

NHPA because CRST has already been consulted.1 

Second, for the similar reasons, CRST’s has not claimed a viable “interest related 

to the property or transaction that is the subject of the action.” Nat’l Parks Conservation 

Ass’n v. E.P.A., 759 F.3d 969, 975 (8th Cir. 2014). CRST’s claimed “interest” is the same 

as its alleged injury: protecting its rights under RFRA, the Free Exercise Clause, and 

NHPA. See Motion to Intervene 17-18 (“[T]he facts that establish that the Tribe and 

Mr. Vance will suffer an injury-in-fact also show that the Tribe and Mr. Vance have an 

interest in this action that warrants intervention.”). Because granting the State relief 

would not violate those rights, CRST has no interest to protect. 

Third, even if CRST did have an independent interest in this case, DOI 

adequately represents it. A party seeking to intervene as of right must establish that its 

interests will not be adequately represented if intervention is denied. F.R.C.P. 24(a)(2). 

On this prong, the “bar is raised” because “one of the parties is an arm or agency of 

the government, and the case concerns a matter of sovereign interest.” N. Dakota ex rel. 

Stenehjem v. United States, 787 F.3d 918, 921 (8th Cir. 2015). In “such cases the 

government is presumed to represent the interests of all its citizens.” Id.; see also id. (“In 

 
1 Contrary to CRST’s suggestion otherwise (at 13-14), it does not have standing to vindicate a 

“common concern for obedience to law.” FEC v. Akins, 524 U.S. 11, 23 (1998). Nor has CRST 
obtained a judgment or an injunction from a court that it is trying to enforce against another party. 
See Salazar v. Buono, 559 U.S. 700, 712 (2010) (plurality) (“A party that obtains a judgment in its favor 
acquires a ‘judicially cognizable’ interest in ensuring compliance with that judgment.”).  
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defending title interests in public lands, the United States as sovereign is presumed to 

represent adequately the interests of its citizens.”). This “presumption of adequate 

representation by the United States can be overcome only by ‘a strong showing of 

inadequate representation.’” Id. at 922. 

CRST cannot overcome that presumption. DOI has already shown that it will 

defend its decision to deny the State’s requested permit. DOI has opposed expedition, 

and in doing so explained that it intends “to fully respond to the motion for a 

preliminary injunction in a manner that will be helpful to the court.” Doc. 17, at 2.  And 

DOI recognized that “Count Two of the Complaint goes to the constitutionality of 

NPS’s core statutory mandate.” Id. It would be a surprise, to say the least, if DOI 

suddenly agreed that Congress unconstitutionally delegated legislative authority to DOI 

after DOI relied on the alleged delegation for decades. So too with its decision to deny 

the fireworks permit. DOI has also filed an answer denying that the State is entitled to 

any of the relief that it seeks. See Doc. 23.   

CRST concedes (at 21) that it “shares” DOI’s interest in “the protection of the 

national park and the health of South Dakotans.” But it contends its interests diverge 

from DOI because, “unlike the public at large, the Tribe and Mr. Vance have a direct 

cultural and religious connection to the lands at issue” that “[t]he DOI cannot 

adequately represent.” That is a puzzling contention; DOI specifically cited the tribes 

concerns in denying the State a permit. See Doc. 3.2, Ex. F, at 1 (“In addition, the parks’ 

many tribal partners expressly oppose fireworks at the Memorial. … [W]e are 
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committed to respecting tribal connections with the site and building stronger 

relationships with associated tribes.”). In any event, “[a]lthough [CRST] may have 

different reasons than the government for seeking to defeat the claims of the [State], 

… the interests of [CRST] and the United States are aligned” because they are defending 

the same agency decision. Stenehjem, 787 F.3d at 922. At the very least, CRST’s 

contentions are far from the necessary “‘showing that the parens patriae has committed 

malfeasance or nonfeasance in protecting the public.” Id. at 921. It thus cannot show 

that DOI will not protect its alleged interests.  

II.  Permissive Intervention Should Be Denied. 

The Court should also deny CRST’s motion for permissive intervention. 

Permissive intervention is appropriate, at a court’s discretion, when a party seeking 

intervention has “a claim or defense that shares with the main action a common 

question of law or fact,” and intervention will not “unduly delay or prejudice the 

adjudication of the original parties’ rights.” F.R.C.P. 24(b). CRST may desire the same 

outcome as DOI, but it does not have a defense that shares a common question of law 

or fact. The State’s motion for preliminary injunction turns primarily on two issues: 

whether DOI provided a “reasoned explanation” for its denial of the State’s permit 

request, and whether its decision was “counter to the evidence” in the record. Both of 

those determinations are made solely based on the explanations offered by DOI at the 

time of the denial. See Dep’t of Homeland Sec. v. Regents of the Univ. of California, 140 S. Ct. 

1891, 1909 (2020) (whether an agency decision is justified is determined solely by the 
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agency’s “contemporaneous explanations” for the decision.); see also SEC v. Chenery, 318 

U.S. 80, 87 (1943) (“[T]he grounds upon which an administrative order must be judged 

are those upon which that its action was based.”).   

Here, CRST’s stated opposition to fireworks at the Memorial has no bearing on 

whether DOI provided a reasoned explanation for its actions or whether its decision 

runs counter to the evidence. To the extent that CRST merely wishes to reiterate the 

wisdom of DOI’s decision, its participation as a party would be unnecessary. And to 

the extent that CRST wishes to offer its own individual reasons that the permit denial 

was correct, those arguments are barred by the Chenery doctrine because they go beyond 

the reasons set forth in the challenged agency action. Chenery, 318 U.S. at 87; see also 

Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2127 (2016) (courts cannot “speculate 

on reasons that might have supported an agency’s decision,” or “supply a reasoned basis 

for an agency’s action that the agency itself has not given.”). Either way, participation 

as amicus curiae rather than as a party would be sufficient. 

Finally, allowing CRST to intervene as a defendant in this case would double the 

parties’ briefing requirements, without adding any meaningful legal input about the 

merits of this dispute. 

CONCLUSION 

 For the foregoing reasons, Plaintiffs respectfully request that this Court deny 

CRST’s motion to intervene as a Defendant in this case and permit CRST to participate 

as amicus curiae.  
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Dated: May 14, 2021 

Respectfully submitted, 
 
/s/Katie Hruska 
Katie Hruska (S.D. Bar. No. 4596) 
Mark Miller (pro hac vice) 
Special Assistant Attorney General 
500 East Capitol Avenue 
Pierre, SD 57501  
(605) 773-5999 
Katie.Hruska@state.sd.us 
Mark.Miller@state.sd.us 
 
Jeffrey M. Harris (pro hac vice) 
Bryan Weir (pro hac vice) 
CONSOVOY MCCARTHY PLLC 
1600 Wilson Blvd., Suite 700 
Arlington, VA 22209 
(703) 243-9423 
jeff@consovoymccarthy.com 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on May 14, 2021, I filed the foregoing document through 

the CM/ECF system, which served all parties.  

      /s/Katie Hruska 
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