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I. INTRODUCTION  

The Thurston County Superior Court denied the Makah Indian 

Tribe’s (“Makah”) motion for a constitutional writ of certiorari concerning 

a land exchange (“Peninsula Exchange” or “Exchange”) proposed by the 

Department of Natural Resources (“DNR”) and approved by the Board of 

Natural Resources (“Board”). The Peninsula Exchange would consolidate 

and add acreage to state trust lands located on the Olympic Peninsula and 

managed by DNR. Significant benefits of the Peninsula Exchange include 

management efficiencies, improved habitat for fish and wildlife, and the 

addition of 394 acres of trust land that will provide greater revenue to the 

benefited trusts.  

During the planning and public outreach phase of the Peninsula 

Exchange, Makah asked DNR to grant it permanent, exclusive access to the 

state trust lands slated for exchange so that its tribal members would be 

assured perpetual access to these lands for hunting and other cultural 

practices. DNR determined that it could not grant this request due to the 

impact it would have on the value of the trust lands planned for exchange 

and due to multiple other tribes having treaty-based hunting and cultural-

use rights in the subject lands.  

Makah sued in the superior court to block the exchange, seeking a 

constitutional writ of certiorari. Makah claimed that DNR violated SEPA 
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by not conducting a threshold determination, and the land exchange statutes 

by not sufficiently addressing Makah’s concerns. The superior court 

correctly determined that the exchange was SEPA-exempt and did not 

require a threshold determination, and that DNR’s pre-decisional 

interactions with Makah complied with the land exchange statutes in the 

Public Lands Act, Title 79 RCW. 

Respondents respectfully request that this Court affirm the superior 

court’s order denying the writ. 

II. COUNTERSTATEMENT OF THE ISSUES 

1. Did DNR correctly determine that the SEPA exemption for land 
exchanges in WAC 197-11-800(5)(b) exempts the Peninsula 
Exchange from environmental review?  

 
2. Did the superior court abuse its discretion by declining to issue a 

constitutional writ of certiorari where the undisputed evidence 
reflected proper application of a SEPA exemption and compliance 
with the land exchange statutes? 

 
III. COUNTERSTATEMENT OF THE CASE 
 

A. Factual Background 
 

This case concerns a proposed land exchange between DNR and a 

private timber company, Merrill & Ring, of forested lands located on the 

Olympic Peninsula in Jefferson and Clallam Counties. As proposed, DNR 

would exchange 1,001 acres of state-owned trust land for 1,395 acres of 

Merrill & Ring’s lands. CP 256, 259 – 63. DNR manages the state-owned 
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lands for the benefit of two trusts: the common school trust for the benefit 

of K-12 schools and the state forestland trust for the benefit of Jefferson and 

Clallam Counties. CP 256. DNR’s fiduciary duties as the manager of these 

lands are real and enforceable, as discussed below.  

The State acquired common school trust land in the 1889 Enabling 

Act to facilitate the admission of Washington into the Union. 25 Stat. 676 

(1889); Op. Att’y Gen. 11, at 7 (1996). “The federal land grant trusts were 

created specifically to benefit named beneficiaries.” Skamania Cnty. 

v. State, 102 Wn.2d 127, 132, 685 P.2d 576 (1984). The State accepted the 

terms and conditions of the grant of the federal lands when the people 

approved the State Constitution. Op. Att’y Gen. 11, at 8 (1996), (citing 

Romine v. State, 7 Wash. 215, 218, 34 P. 924 (1893); State v. City of Seattle, 

57 Wash. 602, 613, 107 P. 827 (1910)). Article 16 of the State Constitution 

sets forth the Enabling Act restrictions on the use and disposition of the 

federal grant lands. The Enabling Act created “real, enforceable trusts that 

impose upon the state the same fiduciary duties applicable to private 

trustees.” Skamania Cnty. v. State, 102 Wn.2d at 132 (citing Lassen 

v. Arizona ex rel. Ariz. Hwy. Dep’t, 385 U.S. 458, 466 (1967)); Chuckanut 

Conservancy v. Dep't of Nat. Res., 156 Wn. App. 274, 287, 232 P.3d 1154, 

1161 (2010). Thus, “when the state enacts laws governing trust assets, its 

actions will be tested by fiduciary principles.” Skamania, 102 Wn.2d at 133. 
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The State’s fiduciary responsibilities include the duties of undivided loyalty 

to the trust beneficiaries and the duty to manage the trust assets prudently. 

Id. at 134, 138; Chuckanut Conservancy, 156 Wn. App. at 289. 

State forestlands are held somewhat differently than the federal 

grant lands (hereafter, “state trust lands”). The counties acquired state 

forestlands through tax lien foreclosures (mostly in the 1930s) and 

transferred them to the State to be used as forestland. RCW 79.22.040; 

Op. Att’y Gen. 11, at 51 (1996). RCW 79.22.040 creates a statutory trust 

for these lands that benefits the counties. This statute, like the Enabling Act, 

imposes upon DNR similar fiduciary duties in the management of the state 

forestlands. Skamania, 102 Wn.2d at 133.  

DNR and Merrill & Ring began negotiating the Peninsula Exchange 

in 2018 in an effort to block-up both parties’ Olympic Peninsula ownerships 

for management efficiencies and other benefits. CP 256. The state lands 

involved in the Exchange are forested and are managed by DNR for 

multiple uses, including timber harvesting, removal of other valuable 

materials, hunting, and some public recreational opportunities. CP 230. In 

the course of its preparation, DNR concluded that SEPA review was not 

required for the Exchange under the categorical exemption for land 

exchanges, WAC 197-11-800(5). CP 257. 
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DNR’s exchange authorities, RCW 79.17.010 (state trust lands) and 

.020 (state forestlands), each contain a budget proviso from 2008 that called 

for DNR to consult with various stakeholders, including tribes, members of 

the Legislature, state and federal agencies, local governments, and 

conservation groups “to identify and address cultural resource issues,” 

among other things. RCW 79.17.010(5) and .020(3), Laws of 2008, ch. 328, 

§§ 6012, 6013. As part of this consultation process, DNR notified the 

Makah Tribe of the potential land exchange on May 16, 2018. CP 241, 247-

48. The notice attached a map of the potential parcels being considered for 

exchange and invited questions or discussion. Id. The Makah Tribal Council 

responded by letter on June 18, 2018, raising concerns over the impact the 

Peninsula Exchange could have on its interests. CP 241-42, 249-50. Makah 

expressed interest in acquiring state land prior to the Merrill & Ring 

exchange. Id. The Tribal Council also requested a Government-to-

Government meeting. Id.  

DNR met with the Makah Tribe on July 23, 2018. CP 243. Tribal 

participants included Nate Tyler, Tribal Chairman; Council Members 

Leah Neuneker, Patrick Depoe, and John Ides, Sr.; and Makah staff. Id. 

DNR participants included Hilary Franz, Commissioner of Public Lands; 

Joenne McGerr, Director of Tribal Relations; Mona Griswold, Olympia 

Region Manager; and DNR staff. Id. At the meeting, Makah made its 
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primary request: that DNR grant Makah a permanent, exclusive access 

easement to the state lands slated for conveyance in the land exchange. Id.; 

CP 215, 232.   

Because Makah raised concerns about accessing Merrill & Ring 

lands, DNR Olympic Region Manager Mona Griswold helped facilitate a 

follow-up meeting between Makah and Merrill & Ring on October 5, 2018. 

CP 232. Merrill & Ring told Makah that access to the tracts near 

Lake Ozette would not change from the way DNR provides access. Id. 

DNR considered Makah’s request for permanent, exclusive access 

to the state lands and ultimately determined it could not grant the request. 

CP 215, 243. DNR explained this in a letter dated April 5, 2019. CP 216, 

219-20. In the letter, Angus Brodie, the Deputy Supervisor for DNR’s 

Uplands, communicated that DNR had determined it did not have the 

authority to grant Makah exclusive access to state lands located within the 

ceded area of several other tribes under a treaty different than the Makah’s. 

Id.1 Mr. Brodie also indicated that the requested permanent access right 

would lower the value of the state land parcels for purposes of the 

                                                 
1 DNR also was aware that the Quileute Tribe was concerned that the Makah Tribe 

was asserting treaty rights to state lands near Lake Ozette. The Quileute Tribe believed 
those lands were within Quileute’s ceded areas, but outside of the Makah Tribe’s ceded 
areas. CP 243, 251; accord, CP 234-38. A tribe’s ceded area is a factor in determining the 
extent of treaty hunting rights. State v. Buchanan, 138 Wn.2d 186, 203-08, 978 P.2d 1070 
(1999), cert. denied, 528 U.S. 1154 (2000).  
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Exchange, and that DNR’s fiduciary duties in managing trust assets would 

be violated by the loss in value. Id. Mr. Brodie closed the April 5, 2019, 

letter by expressing the benefits of the Peninsula Exchange, including a net 

gain in acreage and improved access for hunting, foraging, and other 

cultural resources. Id. He invited Makah to work with DNR in the future on 

potentially purchasing or exchanging other DNR trust lands of interest to 

Makah. Id. 

Makah next contacted DNR over a year later by letter on April 24, 

2020, eleven days before the Board meeting at which the Peninsula 

Exchange would be presented for a vote. CP 216-17, 221-224. Makah 

reiterated its concerns over losing access to the state lands to be conveyed 

to Merrill & Ring and expressed the Makah’s interest in encumbering those 

lands with an easement for permanent treaty hunting rights. Id. Makah 

requested another Government-to-Government meeting before the May 5, 

2020, Board meeting.2 Id. Makah’s letter was forwarded to the members of 

the Board on May 1, 2020. CP 216-17. On May 4, 2020, Commissioner 

                                                 
2 Presentation at the May 5, 2020, Board meeting was important because DNR 

was targeting a closing of this Exchange prior to June 30, 2020, due to the sunsetting of 
legislation on that date that could benefit the county beneficiaries affected by the Exchange. 
CP 216, 218, 231. Briefing at the superior court was accelerated for the same reason. CP 
210-211. Shortly after Makah’s appeal and Motion for Emergency Stay, Commissioner 
Bearse entered an interim stay of the Exchange pending final decision on Makah’s stay 
motion, which prohibited DNR from closing the Exchange prior to June 30. See Ruling by 
Commissioner Bearse, June 24, 2020. 
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Franz and DNR representatives held this conference call with the Makah 

Tribal Council, in keeping with Governor Inslee’s “Stay Home, Stay 

Healthy” Proclamation during the COVID-19 pandemic. Id.; CP 244.  

RCW 79.17.010(1) (state trust lands) and RCW 79.17.020(1) (state 

forestlands) require Board approval of land exchanges. After approximately 

two years of time and resources spent negotiating the Peninsula Exchange 

with Merrill & Ring and performing public outreach, and the two 

Government-to-Government meetings with Makah, DNR presented the 

transaction to the Board for its consideration, and obtained its approval on 

May 5, 2020. CP 256-57. DNR and Merrill & Ring signed the exchange 

agreement, which became effective on June 1, 2020. CP 257. 

B. Proceedings Below 

Makah filed its complaint against the Commissioner, DNR, and 

Board challenging the land exchange shortly following the BNR meeting. 

CP 4-26. Makah filed motions for preliminary injunction and issuance of a 

constitutional writ of certiorari on June 11, 2020. CP 35-50, 176-80. In its 

motion for a constitutional writ of certiorari, Makah argued that the Board 

acted arbitrarily and capriciously and beyond its authority when it approved 

the Peninsula Exchange without having conducted environmental review, 

by not consulting Makah in advance of the Board’s approval of the 
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exchange, and by not addressing Makah’s cultural resource issues before 

approving the Peninsula Exchange. CP 179. 

By order dated July 7, 2020, the superior court denied both motions 

based on the record before it. CP 358-59. On the motion for preliminary 

injunction, the court ruled Makah had not established a likelihood of 

succeeding on the merits. On the motion for constitutional writ, the court 

ruled that Makah had not established that the Board or DNR had acted 

illegally or arbitrarily and capriciously. CP 359. The court ruled that 

supporting documents filed on behalf of the Defendants “established a 

robust record that DNR complied with RCW 79.17.010(5),” the Public 

Lands Act provision relied upon by Makah. The court also concluded that 

the SEPA categorical exemption in WAC 197-11-800(5)(b) applies to this 

exchange, and that the exception within the exemption does not apply 

because the state trust lands included in the exchange “are not subject to a 

specifically designated and authorized public use established by the public 

landowner.” Id. 

IV. STANDARD OF REVIEW 

Interpretation of SEPA’s statutes and regulations are questions of 

law that the appellate court reviews de novo. Dioxin/Organochlorine Ctr. 

v. Pollution Control Hearings Bd., 131 Wn.2d 345, 352, 932 P.2d 158 

(1997). Courts also accord deference to an agency’s determination that an 
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action is categorically exempt from SEPA review. Clallam Cnty. Citizens 

for Safe Drinking Water v. City of Port Angeles, 137 Wn. App. 214, 224, 

151 P.3d 1079 (2007). Therefore, the superior court’s determination that the 

categorical exemption provided in WAC 197-11-800(5)(b) applied to the 

Peninsula Exchange receives de novo review with deference given to 

DNR’s determination.  

The appellate court reviews a superior court’s decision to deny a 

motion for a constitutional writ of certiorari for abuse of discretion. 

Newman v. Veterinary Bd. of Governors, 156 Wn. App. 132, 142, 231 P.3d 

840 (2010); Gehr v. S. Puget Sound Cmty. Coll., 155 Wn. App. 527, 228 

P.3d 823 (2010). The superior court abuses its discretion when its decision 

is “ ‘manifestly unreasonable, or exercised on untenable grounds, or for 

untenable reasons.’ ” Birch Bay Trailer Sales, Inc. v. Whatcom Cnty., 65 

Wn. App. 739, 746, 829 P.2d 1109 (1992) (quoting Phillips v. City of 

Seattle, 51 Wn. App. 415, 423, 754 P.2d 116 (1988)). The appellate court 

“will not disturb a trial court’s refusal to grant a writ if based on tenable 

reasons.” Gehr, 155 Wn. App. at 533 (citing Clark Cnty. PUD No. 1 

v. Wilkinson¸ 139 Wn.2d 840, 846, 991 P.2d 1161 (2000)). 
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V. ARGUMENT 
 
A. DNR Correctly Applied SEPA’s Categorical Exemption for 

Land Transactions to the Peninsula Exchange 
 

SEPA establishes procedures that ensure government agencies 

consider environmental impacts before taking certain actions. Cornelius 

v. Dep’t of Ecology, 182 Wn.2d 574, 598, 344 P.3d 199 (2015). However, 

the Department of Ecology’s (Ecology’s) SEPA rules generally exempt 

public agencies’ land exchanges from SEPA review. WAC 197-11-

800(5)(b).3 Ecology’s rule-based SEPA exemptions have express statutory 

authority, and exist to avoid wasting resources on types of projects with 

minimal environmental effects. RCW 43.21C.110(1)(a); 

Dioxin/Organoclorine Ctr., 131 Wn.2d at 364 (individual actions that fit 

within a categorical exemption are not subject to SEPA review); Clallam 

Cnty. Citizens for Safe Drinking Water, 137 Wn. App. at 225 (“[A] 

categorical exemption reflects DOE’s conclusion that a type of proposal is 

not a major action with potential significant, adverse environmental 

impacts.”).  

Recognized cannons of statutory interpretation apply equally to 

administrative rules and regulations. Overlake Hosp. Ass’n v. Dep’t of 

                                                 
3 See text of WAC 197-11-800(5) attached hereto as Appendix A, pursuant to 

RAP 10.4(c). 
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Health, 170 Wn.2d 43, 52, 239 P.3d 1095 (2010). Courts interpret statutes 

and administrative rules based on their plain language and ordinary meaning 

unless such language is ambiguous, in which case courts may resort to 

legislative history to determine intent. Dep’t of Transp. v. James River Ins. 

Co., 176 Wn.2d 390, 396, 292 P.3d 118 (2013). Exceptions to statutory and 

regulatory provisions must be narrowly construed to give effect to the intent 

of the general provisions. Swinomish Indian Tribal Cmty. v. Dep’t of 

Ecology, 178 Wn.2d 571, 582, 311 P.3d 6 (2013).  

In addition, SEPA requires that decisions of the governmental 

agency applying a SEPA requirement be given substantial weight. 

RCW 43.21C.090. Courts apply this rule to accord deference to an agency’s 

determination that an action is categorically exempt from SEPA review. 

Citizens for Safe Drinking Water, 137 Wn. App. at 224. This deference is 

not provided, as Makah suggests (Makah Br. at 27), to Ecology as the 

agency that promulgated the SEPA exemption. Such limitation would be 

illogical because Ecology has not made any decision regarding the facts of 

this case to which deference could be accorded. Rather, courts accord 

substantial weight to the agency that applies a categorical exemption. See 

Citizens for Safe Drinking Water, 137 Wn. App. at 224-25 (Clallam 

County’s decision to apply a categorical exemption was given “substantial 

abrady
Highlight

abrady
Highlight

abrady
Highlight

abrady
Highlight

abrady
Highlight



 13 

weight”). Likewise, DNR’s interpretation of WAC 197-11-800(5)(b) 

should be accorded substantial weight.4 

The plain language of the categorical exemption supports DNR’s 

conclusion that the Peninsula Exchange is categorically exempt under 

SEPA. Even if this Court finds the plain language ambiguous, the legislative 

history also supports DNR’s interpretation. 

1. The plain text of WAC 197-11-800(5)(b) exempts the 
Peninsula Exchange from SEPA review 

 
Public land transactions are generally exempt from SEPA review. 

WAC 197-11-800(5)(b). Makah argues that the Exchange fits within a 

narrow exception to the categorical exemption because the State parcels are 

“subject to a specifically designated and authorized public use established 

by the public landowner and used by the public for that purpose.” Makah 

Br. at 20. This contention fails. DNR has not “specifically designated and 

authorized” any public uses on the parcels involved in the Exchange. 

DNR generally manages the parcels involved in the Exchange for 

multiple uses, including timber harvesting, removal of other valuable 

materials, hunting, and public recreational opportunities. CP 230. The 

                                                 
4 The text of WAC 197-11-800(5)(b) also requires deference to DNR. The rule 

provides that an exchange is SEPA exempt “if the property is not subject to a specifically 
designated and authorized public use established by the public land owner.” WAC 197-11-
800(5)(b) (emphasis added). Under the plain language of the rule, the public land owner, 
here DNR, establishes whether a public use is specifically designated and authorized.  

abrady
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Multiple Use Act directs DNR to manage state lands in this way. 

RCW 79.10.100.5 The majority of DNR’s forested lands are managed for 

multiple uses. CP 214. But these are not specific designations or 

authorizations of public use by DNR. 

The phrase “specifically designated and authorized” is not defined 

in SEPA’s rules. Makah provides a dictionary definition of the word 

“specifically,” meaning “in a specific manner: in a definite and exact way: 

with precision.” Makah Br. at 22. This definition supports DNR’s 

interpretation. To fall within the exception, DNR would have needed to 

designate and authorize public use “in a definite and exact way” or “with 

precision.” DNR’s general management practices under the Multiple Use 

Act do not rise to the level of “specifically” designated and authorized 

public uses. 

The dictionary definition of the term “authorized” is also instructive. 

“Authorized” means “sanctioned by authority: having or done with legal or 

official approval.”6 This definition is consistent with the meaning of the 

term “authorized” in DNR’s Public Access and Recreation Rules: “written 

                                                 
5 See text of RCW 79.10.100 attached hereto as Appendix B, pursuant to 

RAP 10.4(c). 
6 See https://www.merriam-webster.com/dictionary/authorized?src=search-dict-

box (last visited September 5, 2020). 

https://www.merriam-webster.com/dictionary/authorized?src=search-dict-box
https://www.merriam-webster.com/dictionary/authorized?src=search-dict-box
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approval given by [DNR].” WAC 332-52-010.7 Thus, the Exchange falls 

within the categorical exemption because DNR did not affirmatively give 

written or other official approval of the public use on the parcels in question. 

Again, the plain meaning of the term “authorized” confirms DNR’s 

interpretation of the rule.  

Examples where DNR has specifically designated and authorized 

public use on state lands include the many locations where DNR has placed 

campgrounds, associated parking areas, areas with public restrooms, kiosks, 

and signage. CP 214. Often, these parcels are subject to recreation leases or 

other use agreements that compensate the trusts to allow for recreational 

use. Id. No such specifically designated public use areas exist on the land 

included in the Peninsula Exchange. CP 230-231. 

The mere existence of logging roads on state trust lands is not 

indicative of a specifically designated and authorized public use. This fact 

is illustrated here. DNR accesses some of the Exchange parcels over 

easements granted by private landowners that do not permit public use; 

DNR has no legal access to other parcels. CP 230. In these situations, DNR 

has no authority to grant access over the logging roads to the public or tribal 

members. Makah’s argument based on the Policy for Sustainable Forests 

                                                 
7 See text of WAC 332-52-010 attached hereto as Appendix C, pursuant to 

RAP 10.4(c). 
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(Makah Br. at 8-9) similarly fails. The acknowledgment in the Policy for 

Sustainable Forests that forest roads may enable tribes to more easily access 

traditional use areas does not establish “specifically designated and 

authorized public use” on all logging roads located on state lands. 

Makah argues that, assuming they have legitimate treaty hunting 

rights on the DNR Exchange parcels, those are “public uses” under the 

exception. Makah Br. at 32. Not so. First, a treaty right held only by tribal 

members is not a use available to “the public,” which is defined as “relating 

to, or affecting all the people or the whole area of a nation or state.”8 Second, 

the text of the exception requires a Washington governmental landowner to 

designate specific public use of its land, while the treaties represent rights 

created by the federal government. 

Nor do game management units (GMUs) established by Washington 

Department of Fish and Wildlife (WDFW) create a “specifically designated 

and authorized public use by the public landowner.” WDFW establishes 

GMUs across the state as a regulatory measure under WAC 220-410. 

CP 235-237. Moreover, WDFW is not the “public landowner.” The State of 

Washington owns these parcels and the Legislature granted management 

authority over them to DNR. RCW 79.10.130(1). Thus, DNR is the agency 

                                                 
8 See https://www.merriam-webster.com/dictionary/public (last visited July 1, 

2020). 

https://www.merriam-webster.com/dictionary/public
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authorized to designate specific public use of the property and has not done 

so. 

Finally, Discover Pass requirements do not establish a specifically 

designated and authorized public use. The Discover Pass is a revenue-

generating tool applicable to lands managed by DNR, WDFW, and State 

Parks. For DNR land, a Discover Pass must be displayed in any vehicle 

parked or operated at “any recreation site or lands.” RCW 79A.80.020.9 

“Recreation site or lands” is defined broadly in RCW 79A.80.010 to include 

all “state lands and state forestlands” as defined in RCW 79.02.010. The 

Discover Pass itself does not specifically designate or authorize public use 

of any particular parcel of land. If it did, it would defeat the SEPA 

exemption for nearly all DNR transactions. 

In summary, for the Exchange to be excluded from SEPA’s 

categorical exemption for public land transactions, DNR as the “public 

landowner” would have needed to specifically designate and authorize 

public use on the parcels in question. DNR has not done so. Thus, the 

Exchange is categorically exempt from SEPA review under the plain text 

of WAC 197-11-800(5)(b). 

                                                 
9 See text of RCW 79A.80.010, RCW 79A.80.020, and RCW 79.02.010 attached 

hereto as Appendix D, pursuant to RAP 10.4(c). 
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2. If ambiguous, the legislative history supports DNR’s 
interpretation of WAC 197-11-800(5)(b) 

 
The history of the exception language in WAC 197-11-800(5)(b) 

also supports DNR’s position. Ecology amended the SEPA rules in 2014 

because the Legislature required Ecology to increase the scope of the SEPA 

exemptions. Laws of 2012, 1st Spec. Sess., ch. 1, § 301(1) (“It is the intent 

of the legislature to direct the department of ecology to conduct two phases 

of rulemaking over the next two years to increase the thresholds for these 

categorical exemptions” (emphasis added)). As for general project 

exemptions like WAC 197-11-800(5), Ecology was specifically directed to 

“[u]pdate, but not decrease, the thresholds for all other project actions not 

specified in subsection (2) of this section.” Id. § 301(3)(a)(1). The 

Legislature transparently explained that it wanted to preserve and expand 

the scope of SEPA’s rule-based exemptions. The Legislature’s direction to 

Ecology to expand the use of categorical exemptions was specifically cited 

as a basis for the rulemaking. Wash. St. Reg. 14-01-078 (“Section 301, 

chapter 1, Laws of 2012 1st sp. sess. (2ESSB 6406) directed ecology to 

update the SEPA rules.”).  

Ecology’s Staff Report from its 2013 Rulemaking cited by Makah 

(Makah Br. at 28-29) is largely unhelpful to the Tribe. The 2014 amendment 

to WAC 197-11-800(5)(b) added the words “specifically designated and” 
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to the existing exception for “authorized public use.” The final words 

adopted in the amendment are not included as one of the options discussed 

in Ecology’s Staff Report. CP 319. Makah’s argument that Ecology “clearly 

intended” that SEPA review must occur when an agency transfers any land 

used by the public to a private entity is without support. See Makah Br. at 

29. Rather, the original exception required that public use be “authorized” 

and the current language following the 2014 update to the exception 

requires that public use be “specifically designated and authorized.” Thus, 

both rules require more than mere “public use” and the update either 

clarified or narrowed the exception by adding the words “specifically 

designated.” This interpretation is consistent with the legislative directive 

to Ecology to expand and increase the scope of categorically exempt 

actions. 

3. DNR properly relied on the categorical exemption for 
land exchanges; neither Magnolia Neighborhood 
Planning Council nor Marino Prop. Co. support Makah’s 
limited reading of the exemption 

 
DNR correctly relied on the categorical exemption without 

performing environmental review. SEPA provides Ecology with express 

statutory authority to determine which actions are exempt from SEPA 
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review. RCW 43.21C.110(1)(a).10 The Legislature’s intent in enacting this 

statute was to avoid high transaction costs that agencies may incur if 

required to perform case-by-case environmental review of categorically 

exempt actions. Dioxin/Organoclorine Ctr., 131 Wn.2d at 363. As the Court 

in Dioxin/Organoclorine Ctr. articulated, it would be contrary to the 

purpose of the statute if any action that fits within a categorical exemption 

could “nevertheless be challenged as an alleged ‘major action’ 

notwithstanding the exemption.” Id. at 364; see also Snohomish Cnty. 

v. State, 69 Wn. App. 655, 668–69, 850 P.2d 546 (1993) (“SEPA and its 

amendments present a statutory scheme in which uniform rules are 

established to identify actions generally exempt from SEPA without the 

necessity of further review”). Makah’s argument that the Exchange does not 

fit within a categorical exemption because it may result in environmental 

impact is contrary to SEPA’s rules and the Legislature’s intent. 

Makah relies on Magnolia Neighborhood Planning Council v. City 

of Seattle, 155 Wn. App. 305, 230 P.2d 190 (2010), and Marino Prop. Co. 

v. Port of Seattle, 88 Wn.2d 822, 567 P.2d 1125 (1977), to argue that 

categorically exempt actions require separate environmental review. Makah 

Br. at 23-25. Neither case supports this argument. In Magnolia, the court 

                                                 
10 See text of RCW 43.21C.110 attached hereto as Appendix E, pursuant to 

RAP 10.4(c). 



 21 

addressed the link between the City’s land transaction, an acquisition of 

federal property, and a significant future development plan involving 

hundreds of new housing units on that land. The Court found the City had 

a specific plan and, once adopted, “it will bind the City as to the use of that 

property” and therefore required SEPA review. Magnolia, 155 Wn. App. at 

317. Thus, it was the dual nature of the City’s proposal—the land 

transaction and the development plan—that caused it to be non-exempt. Id. 

at 318. 11 The present case involves no other linked project or proposal that 

would require DNR to make a threshold determination under SEPA. The 

Exchange transfers forested land from State ownership to private 

ownership. No plans for future development or other separate action are 

involved. 

In addition, Marino Prop. Co. does not stand for the proposition that 

the exception to SEPA’s categorical exemption for land transactions applies 

to all publicly owned land that the public may use, as Makah mistakenly 

                                                 
11Magnolia’s mention of the prior version of WAC 197-11-800(5) circled back to 

the definition of “action” in WAC 197-11-704 rather than analyze the exemption. 155 Wn. 
App. at 318. But for a SEPA exemption to be a relevant topic of consideration, the activity 
at issue must already be an “action” that would otherwise require SEPA review. WAC 197-
11-310(1) (“A threshold determination is required for any proposal which meets the 
definition of action and is not categorically exempt….”);WAC 197-11-800 (“The proposed 
actions contained in Part Nine are categorically exempt from threshold determination and 
EIS requirements . . . .”) (emphasis added). Magnolia’s discussion makes sense given the 
facts there: part of the decision – the development plan – was final, binding, and no SEPA 
exemption existed for the site-specific development activity, even though one may have 
existed for the land acquisition. 
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argues. Makah Br. at 24-25 (citing Marino Prop. Co., 88 Wn. 2d at 834). In 

analyzing a previous version of the SEPA exemption for land transactions 

found in 1976 SEPA guidelines, the Court concluded that the gift of 

property at issue was not authorized for public use and, thus, was exempt 

from SEPA review. Id. at 834. Contrary to Makah’s argument, Marino 

Property Company does not inform the plain meaning of Ecology’s SEPA 

rule exemption for land exchanges adopted 37 years later, in 2014, and does 

not help determine whether DNR “specifically designated and authorized 

[a] public use” concerning the Exchange properties. 

DNR correctly relied on the categorical exemption for the Peninsula 

Exchange, making environmental review unnecessary. Magnolia does not 

address the situation here and Marino Prop. Co. does not support Makah’s 

argument. The Exchange is the full extent of DNR’s action and it falls 

squarely within the scope of WAC 197-11-800(5)(b).  

4. DNR applies SEPA’s categorical exemption for land 
transactions consistently and in accordance with agency 
policy 

 
DNR manages more than three million acres of state-owned forest, 

agricultural, range, and commercial land to generate revenue for schools, 

universities, state institutions, and counties.12 DNR’s transactions program 

                                                 
12 See https://www.dnr.wa.gov/managed-lands/land-transactions (last visited 

September 6, 2020). 

https://www.dnr.wa.gov/managed-lands/land-transactions
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is dedicated to administering the many land transfers, exchanges, and other 

land transactions that occur annually. This program applies SEPA’s 

categorical exemption for land transactions consistently and in accordance 

with agency policy. Makah makes the argument to the contrary for the first 

time now (Makah Br. at 28, 33), but no evidence supports its argument.13 

The evidence in the record demonstrates DNR’s consistent 

application of SEPA’s categorical exemption for land transactions. 

Angus Brodie, the Deputy Supervisor for DNR’s Uplands, explained that 

lands “specifically designated and authorized by DNR for public use” 

include “campgrounds, parking lots associated with public use, and areas 

with public restrooms, kiosks, and signage.” CP 214. He noted that such 

parcels are typically subject to written agreements that compensate the 

trusts to allow for recreational use. Id. Mona Griswold, the Olympic Region 

Manager for DNR, stated with regard to the state trust land parcels involved 

in the Peninsula Exchange that “[a]lthough many uses are permitted on 

these parcels, the parcels have not been specifically designated for hunting 

or any other recreational use by DNR.” CP 230 (emphasis added). 

                                                 
13 Makah did not argue that DNR applies SEPA’s categorical exemption for land 

transactions in an “ad hoc” manner or with “post hoc” justification before the superior 
court, and this Court generally does not review claims that are raised for the first time on 
appeal. RAP 2.5(a); Wilcox v. Basehore, 187 Wn.2d 772, 788, 389 P.3d 531 (2017); 
Herberg v. Swartz, 89 Wn.2d 916, 925, 578 P.2d 17 (1978). The Court should not consider 
Makah’s new argument. 
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Bob Winslow is the Property Acquisition Specialist in DNR’s transactions 

program who concluded SEPA review was not required for the Exchange 

under the categorical exemption for real property exchanges. CP 257. 

Mr. Winslow explained that he has received training from DNR’s SEPA 

staff14 and has consulted DNR’s SEPA manual in applying the categorical 

exemptions to land transactions. Id.  

DNR’s past land transactions also demonstrate DNR’s consistent 

application of SEPA’s categorical exemption for land transactions. Of all 

DNR’s prior land exchange transactions, Makah points to only one where 

DNR performed SEPA review. That exchange involved state land where 

DNR had granted a trail easement to Kitsap County in 2012 in exchange for 

$71,160.00. CP 257. The easement provided a public recreation trail, was 

in writing, and was recorded against the state land parcel. Id. DNR’s 

decision to conduct SEPA under those circumstances supports DNR’s 

construction of a “specifically designated and authorized” public use, not 

Makah’s. Id. Tellingly, Makah presented no evidence that DNR performed 

SEPA for any exchange that did not involve a written authorization from 

DNR for a public use it designated. 

                                                 
14 DNR’s website provides information about DNR’s SEPA Center, which assists 

its programs in conducting SEPA review and making decisions regarding actions that DNR 
undertakes. See https://www.dnr.wa.gov/state-environmental-policy-act-sepa (last visited 
September 6, 2020). 

https://www.dnr.wa.gov/state-environmental-policy-act-sepa
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DNR’s Public Access and Recreation rules support DNR’s 

construction of “specifically designated and authorized.” WAC 332-52. 

According to its rules, DNR allows recreational use of DNR-managed lands 

that are “[a]uthorized or permitted” by DNR. WAC 332-52-002(6)(d).15 

“Authorized” and “permitted” have separate meanings within the context of 

the rule. The term “authorized” means that DNR has given written approval 

for such activity. WAC 332-52-010. Although not defined in the rule, the 

dictionary definition of “permitted” is “to consent to expressly or 

formally.”16 It follows that not all recreational use that is “permitted” on 

DNR-managed lands has also been “authorized” by DNR. This supports 

DNR’s position that a use may be permitted on state lands, but may not be 

a “specifically designated and authorized public use” established by DNR.  

Here, DNR permitted the public to use the state trust lands involved 

in the Exchange for certain recreational purposes without specifically 

designating and authorizing such uses. CP 230-31. DNR did not restrict 

access to the state trust lands involved in the Exchange from the public. 

However, DNR did not “specifically designate or authorize” any specific 

public uses on those parcels, either. CP 230-31. Hence, any use of the 

                                                 
15 See text of WAC 332-52-002 attached hereto as Appendix F, pursuant to 

RAP 10.4(c). 
16 See https://www.merriam-webster.com/dictionary/permitted?src=search-dict-

box (last visited September 6, 2020). 

https://www.merriam-webster.com/dictionary/permitted?src=search-dict-box
https://www.merriam-webster.com/dictionary/permitted?src=search-dict-box
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Exchange lands does not trigger the exception to the exemption. Because 

DNR’s established rules fully support DNR’s construction of the SEPA 

exemption, Makah’s protestation that it is “post hoc” or “ad hoc” cannot 

withstand scrutiny. Makah Br. at 28, 33. 

Makah contends that DNR’s interpretation of the categorical 

exemption has been inconsistent, citing DNR’s comments to Ecology’s 

2014 rulemaking that amended WAC 197-11-800(5)(b). Makah Br. at 29-

30. The quotation cited by Makah omits key concepts. Specifically, the 

immediately preceding sentence in that comment states: “For example, 

DNR’s recreation rules regarding the use of DNR managed lands for 

recreation define “authorized” as written approval by DNR and 

“designated” as any facility, trail or location that has been approved by the 

department for public use.” CP 98-99. This sentence is consistent with and 

supports DNR’s interpretation of the meaning of “specifically designated 

and authorized public use.” Moreover, this comment reflects DNR’s 

longstanding construction of “authorized use” as those defined by its own 

access and recreation rules.  

None of the cases cited by Makah support the conclusion that 

DNR’s interpretation of the categorical exemption is “post hoc” or “ad 

hoc.” Makah cites two cases for support, each of which are easily 

distinguishable. In Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 
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801, 812, 828 P.2d 549 (1992), Ecology claimed that property owners 

violated the Shoreline Management Act because removal of railroad trestles 

constituted a “development” under the statute for which a permit was 

required. But there, the plain meaning of the word “development” as used 

in the statute did not support Ecology’s construction of the term and the 

record showed Ecology acted inconsistently by taking no action when other 

bridges from the same railroad right-of-way were removed without a 

permit. Id. at 815. Even so, the Court stressed that an agency’s policy of 

interpretation “need not be by formal adoption equivalent to an agency rule, 

but it must represent a policy decision by the person or persons responsible.” 

Id. Based on the record, DNR’s rules, and its transaction history, DNR 

easily meets that standard.  

The other case cited by Makah is equally unavailing. In Safe Air for 

Everyone v. United Sates EPA, EPA argued for the first time on appeal two 

additional reasons that the Court should not rely on the plain meaning of the 

statute at issue. Safe Air for Everyone v. U.S. E.P.A., 488 F.3d 1088, 1099 

(9th Cir. 2007). The Court noted that it owed “no deference to these post 

hoc litigating positions adopted by counsel for EPA.” Id. There is no 

evidence that DNR adopted its construction of the exemption as a litigation 

position here.  
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Unlike Ecology in Cowiche Canyon Conservancy, DNR applies the 

categorical exemption in WAC 197-11-800(5)(b) consistently and across 

programs, as shown by the record, DNR’s transaction history, and its Public 

Access and Recreation rules, discussed above. Far from arguing its 

interpretation for the first time during this case, DNR’s interpretation of the 

categorical exemption represents a longstanding agency policy. The record 

here shows DNR trains its employees on how to apply SEPA to land 

exchanges and that management and program employees consistently apply 

the rule. Even in its rulemaking comments submitted to Ecology in 2014, 

DNR noted that it defines “authorized” as requiring written approval by 

DNR. CP 98-99. Finally, DNR’s interpretation of the exemption is 

consistent with definitions and policies contained in its rules on Public 

Access and Recreation. WAC 332-52. Makah’s argument that DNR’s 

interpretation of SEPA’s categorical exemption for land transactions is 

“post hoc” or “ad hoc” is not supported by the evidence. Rather, the record 

supports a longstanding and consistent DNR construction, and that 

construction is entitled to substantial weight under Citizens for Safe 

Drinking Water, 137 Wn. App. at 224-25.  
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5. DNR properly applied SEPA’s categorical exemption to 
the Peninsula Exchange without including the timber 
sales as part of the proposal 

 
DNR must manage state trust lands in the best interests of its trust 

beneficiaries. Skamania Cnty. v. State, 102 Wn.2d 127, 132-133, 685 P.2d 

576 (1984). Lands involved in this Exchange are working forestlands. 

Therefore, DNR’s prudent management of the Exchange properties must 

include planned logging for revenue generation. See Chuckanut 

Conservancy, 156 Wn. App. at 289 (continued logging operations on 

forested state trust lands constitute environmental “baseline” for SEPA 

analyses, unless compensation is paid to the trust beneficiaries for lost 

revenue). Future forest practices on lands to be acquired are not, however, 

“segments” of the Peninsula Exchange requiring combined SEPA review.17 

Rather, the Exchange is a wholly independent proposal under SEPA. Makah 

suggests that simply because the Peninsula Exchange is “connected” to 

future management of the timber lands, the categorical exemption for land 

                                                 
17 Makah raises this issue for the first time on appeal (Makah Br. at 36-37) and 

notes that DNR disclosed the potential timber sale for the first time in its briefing on 
Makah’s Motion of Emergency Stay. DNR disclosed the sale at that time because delayed 
profits from potential timber sales due to an injunction on DNR’s ability to close the 
Exchange were relevant for purposes of calculating an appropriate bond amount. The 
timber sales are not, however, relevant to whether the categorical exemption for public land 
transactions applies to the Peninsula Exchange.  
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exchanges does not apply. See Makah Br. at 36-37. Their argument ignores 

the language and intent of WAC 197-11-305(1)(b)(i).18 

Section 305 may cause some exempt activities under Ecology’s 

SEPA rules to lose their SEPA-exempt status.19 The rule provides that a 

“proposal” will not qualify for a categorical exemption if it is a “segment of 

a proposal that includes: (i) [a] series of actions, physically or functionally 

related to each other, some of which are categorically exempt and some of 

which are not.” WAC 197-11-305(1)(b)(i). Therefore, to fall under section 

305, the Exchange and the timber sales must qualify as a single “proposal.” 

“Proposal” is specifically defined in the SEPA rules. The definition 

specifically cross-references WAC 197-11-055 and WAC 197-11-060(3),20 

which provide rules for how to define a “proposal” with respect to 

potentially related actions.21 Here, the prospective future timber sales are 

not sufficiently definite to qualify as “proposals” under SEPA. But even if 

                                                 
18 See text of WAC 197-11-305 attached hereto as Appendix G, pursuant to 

RAP 10.4(c). 
19 Section 305 does not apply to activities the Legislature exempts by statute. 

Alpine Lakes Prot. Soc’y v. Forest Practices Bd., 135 Wn. App. 376, 390-95, 144 P.3d 385 
(2006), review denied, 162 Wn.2d 1014 (2008). 

20 “A proposal exists at that stage in the development of an action when an agency 
is presented with an application, or has a goal and is actively preparing to make a decision 
on one or more alternative means of accomplishing that goal, and the environmental effects 
can be meaningfully evaluated. (See WAC 197-11-055 and 197-11-060(3)).” WAC 197-
11-784. Therefore, a review of both WAC 197-11-055 and 197-11-060(3) is important to 
interpret whether multiple actions constitute a single “proposal.” 

21See text of WAC 197-11-055 and WAC 197-11-060 attached hereto as 
Appendix H, pursuant to RAP 10.4(c). 
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this Court determines that the timber sales do qualify as “proposals,” they 

are not segments of the Peninsula Exchange requiring consolidated 

environmental review under section 305. 

a. The prospective timber sales are not yet 
“proposals” subject to SEPA review 

 
When conducting an environmental review on a proposal under 

SEPA, WAC 197-11-055(2)(a) provides in relevant part that: “A proposal 

exists when an agency is presented with an application or has a goal and is 

actively preparing to make a decision on one or more alternative means of 

accomplishing that goal and the environmental effects can be meaningfully 

evaluated.” (emphasis in original). This section further states that “[t]he fact 

that proposals may require future agency approvals or environmental 

review shall not preclude current consideration, as long as proposed future 

activities are specific enough to allow some evaluation of their probable 

environmental impacts.” WAC 197-11-055(2)(a)(i) (emphasis added). In 

this way, SEPA excludes from a lead agency’s consideration future 

proposals that are not definite enough to enable meaningful environmental 

review.  

DNR’s proposal at issue in this appeal is the Peninsula Exchange, 

not the timber sales. While DNR is planning three timber sales on the 

parcels to be acquired by the State in accordance with its fiduciary 
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obligations as land manager, such timber sales are by no means definite. 

Cases examining SEPA threshold determinations in the context where an 

agency acquires land for future development show far more certainty would 

be necessary before SEPA would require review of future timber sales here. 

Generally, SEPA only requires a lead agency to analyze the impacts of 

future development at the time of land acquisition when the lead agency is 

bound by such future development, or the development is a “virtual 

certainty.” See, e.g., King Cnty. v. Wash. State Boundary Review Bd., 122 

Wn.2d 648, 860 P.2d 1024 (1993) (the City of Black Diamond was required 

to analyze the impacts of a future development because the annexed 

properties were required to be developed, and the development was “a 

virtual certainty”); Lands Council v. Wash. State Parks and Recreation 

Comm’n, 176 Wn. App. 787, 309 P.3d 734 (2013) (the Commission was 

required to analyze the impacts of the expanded ski area when it made its 

decision to reclassify areas for alpine skiing near Mount Spokane State Park 

because the reclassification decision “effectively approved a specific 

proposal” for the expansion); Magnolia Neighborhood Planning Council, 

155 Wn. App. at 317 (the City was required to analyze the impacts of its 

Fort Lawton Redevelopment Plan that would “bind the City as to the use of 

the property” to be acquired in the land transaction).  Here, nothing binds 
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DNR to any particular timber sale or makes any timber sale a virtual 

certainty. The specific parameters of each sale are still unknown. 

Timber sales require extensive planning that includes timber cruises, 

appraisals, and preparation of a Forest Practices Application, and proposed 

sales often undergo SEPA review. Second Declaration of Mona Griswold 

(Second Griswold Decl.) ¶¶ 2-3. Depending on the size of the sale, DNR 

may also seek Board approval prior to advertising the sale for auction. Id. 

The timber sales may change at any point in this process or fail to gain 

Board approval. Here, DNR has not completed many of these key steps 

because the land is not yet under DNR management or control. Thus, they 

are not definite enough to enable a meaningful environmental review. For 

this reason, there is no evidence that DNR’s rough timber sale plans qualify 

as proposals under WAC 197-11-305(1)(b)(i). 

b. The timber sales are not “segments” of the 
Peninsula Exchange 

 
Even if this Court determines that the timber sales are “proposals” 

under SEPA, they are not closely related enough to the Peninsula Exchange 

to constitute segments of a single proposal for purposes of WAC 197-11-

305. More than one proposal must be evaluated together if they are closely 

related enough to be a “single course of action.” WAC 197-11-060(3). To 

qualify as a “single course of action” under SEPA, proposals must be 
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closely related enough that they “(i) [c]annot or will not proceed unless the 

other proposals (or parts of proposals) are implemented simultaneously with 

them; or (ii) [a]re interdependent parts of a larger proposal and depend on 

the larger proposal as their justification or for their implementation.” Id. For 

example, courts have found that a timber sale and associated infrastructure 

built to facilitate the timber sale, such as a logging road, are a “single course 

of action” that must be evaluated together. See, e.g., Plum Creek Timber 

Co., L.P. v. Wash. State Forest Practices Appeals Bd., 99 Wn. App. 579, 

586, 591, 993 P.2d 287 (2000) (upholding decision of the Forest Practices 

Appeals Board that construction of a logging road was a segment of a timber 

sale under section 305); see also Thomas v. Peterson, 753 F.2d 754, 757-59 

(9th Cir. 1985) (concluding that timber sales could not proceed without the 

road, and the road would not be built but for the contemplated timber sales 

and, therefore, the road construction and the contemplated timber sale were 

“inextricably intertwined,” making them “connected actions” requiring 

combined review under the National Environmental Policy Act (NEPA)). 

Based on the meaning of “proposal” under SEPA, the Exchange and 

any potential future timber sales do not qualify as a “single course of action” 

and, therefore, do not fall under section 305. Unlike construction of a 

logging road, the Peninsula Exchange can and likely will proceed even if 

the predicted timber sales do not take place. Likewise, the timber sales are 
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not interdependent parts of the Peninsula Exchange; they are separate 

actions tentatively planned for lands involved in the Exchange. DNR 

pursued this Exchange in order to consolidate state lands, improve road 

access to other state parcels, reduce management costs, and provide benefits 

to fish and wildlife habitat in the area. CP 214-215, 256. Makah has 

presented no evidence that DNR would not complete the Exchange in the 

absence of the three referenced timber sales. Therefore, the Exchange and 

the timber sales are not interdependent proposals. Instead, they are separate 

actions not subject to WAC 197-11-305(1)(b)(i).   

Finally, DNR’s treatment of the Exchange and the timber sales as 

separate proposals is consistent with the purpose of section 305. Makah 

cites Thomas v. Peterson for the proposition that section 305 was intended 

to prohibit an agency from evading SEPA review by “segmenting” a 

broader proposal into several categorically exempt actions. Makah Br. at 

36. Such statement of purpose does not advance Makah’s argument. First, 

as discussed above, the Exchange and later timber sales are separate and 

independent actions rather than being “segments” of a larger proposal. 

Second, DNR typically conducts SEPA review on qualifying timber sales 

and the timber sales planned for the Exchange parcels are no different. 

Second Griswold Decl. ¶¶ 2-3. Treating the Exchange and the timber sales 

as separate proposals does not evade SEPA review. 
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DNR carefully considered the SEPA exemption in WAC 197-11-

800(5)(b), and determined that it applied to the Peninsula Exchange. DNR 

has not specifically designated any public uses of the parcels it plans to 

exchange with Merrill & Ring. DNR’s interpretation of the exemption has 

longstanding practice, and is consistent with DNR’s public recreation rules. 

It is also consistent with DNR’s comments to Ecology during the 

rulemaking process. The superior court correctly determined that WAC 

197-11-800(5)(b) exempted the Peninsula Exchange from SEPA review. 

B. The Superior Court Did Not Abuse Its Discretion in Declining 
to Grant a Constitutional Writ of Certiorari 

 
The superior court was well within its discretion in denying Makah’s 

motion for a constitutional writ of certiorari. Makah asserts that its 

“allegations of arbitrary and capricious and unlawful decision making 

satisfy the low threshold established for constitutional writs.” Makah Br. at 

41. However, Makah misstates the legal standard for issuance of 

constitutional writs and makes a new argument on appeal in asking this 

Court to overturn the superior court’s decision. Rather, the superior court’s 

decision was based on tenable reasons drawn from the record before it. The 

superior court’s decision to deny Makah’s request for a writ should be 

affirmed on this basis. 
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“The Washington State Constitution recognizes the right to seek 

discretionary review of an administrative agency decision under the court’s 

inherent constitutional power (also known as constitutional or common law 

certiorari).” Fed. Way Sch. Dist. No. 210 v. Vinson, 172 Wn.2d 756, 769, 

261 P.3d 145 (2011) (citing Const. art. IV, §§ 4, 6). A trial court will accept 

review only if the petitioner can allege facts that, if verified, establish the 

decision below was “arbitrary and capricious or illegal.” Clark Cnty. PUD 

No. 1 v. Wilkinson, 139 Wn.2d 840, 846, 991 P.2d 1161 (2000); Saldin 

Securities, Inc. v. Snohomish Cnty., 134 Wn.2d 288, 292, 949 P.2d 370 (1998). 

However, “this form of review lies entirely within the trial court’s 

discretion.” Clark Cnty., 139 Wn.2d at 846, citing Bridle Trails Cmty. Club 

v. City of Bellevue, 45 Wn. App. 248, 252, 724 P.2d 1110 (1986); accord 

Saldin, 134 Wn.2d at 292 (exercise of the court’s inherent power is 

discretionary). “The superior court may in its discretion refuse to exercise 

its inherent powers of review so long as tenable reasons are given to support 

that discretionary ruling.” Birch Bay Trailer Sales, Inc. v. Whatcom Cnty., 

65 Wn. App. 739, 746, 829 P.2d 1109 (1992), quoting Bridle Trails, 45 Wn. 

App. at 252.  

Illegality, in the context of a constitutional writ of certiorari, refers 

to an agency’s jurisdiction and authority to perform an act. Fed. Way Sch. 

Dist. No. 210,172 Wn.2d at 770. “An alleged error of law is insufficient to 
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invoke the court’s constitutional power of review.” Id. (quoting Wash. Pub. 

Employees Ass’n v. Wash. Pers. Res. Bd., 91 Wn. App. 640, 658, 959 P.2d 

143 (1998)).  

Arbitrary and capricious action is willful and unreasoning action, 

taken without regard to or consideration of the facts and circumstances 

surrounding the action. Fed. Way Sch. Dist. No. 210, 172 Wn. 2d at 769. 

“Agency action is arbitrary and capricious if there is no support in the record 

for the action. An agency action is not arbitrary and capricious when there 

is room for two opinions, despite a belief on the part of the reviewing court 

that the agency reached an erroneous conclusion.” Id. n.14, (citation 

omitted); see also Nw. Alloys, Inc. v. Dep’t of Nat. Res., 10 Wn. App. 2d 

169, 187, 447 P.3d 620, review denied, 194 Wn.2d 1019, 455 P.3d 138 

(2020). 

DNR agrees with Makah that its only avenue of appeal of the 

Respondents’ actions preparing and approving the Peninsula Exchange is 

under the superior court’s inherent power of review. However, the superior 

court properly exercised its discretion in declining to issue a constitutional 

writ of certiorari in this case. DNR requests this Court to affirm the superior 

court’s decision. 
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1. DNR and the Board acted within their jurisdiction and 
authority in preparing and approving the Peninsula 
Exchange 

 
Makah argues that DNR acted contrary to law by not performing 

environmental review under SEPA and in the extent to which it consulted 

with Makah under the exchange statute, RCW 79.17.010 and .020. See 

Makah Br. at 40. In making its argument, Makah does not allege that DNR 

or the Board acted outside of their jurisdiction or authority to conduct and 

approve a land exchange, nor would this contention be viable for the reasons 

that follow.  

DNR has authority to manage state trust lands, including federally 

granted trust lands and state forestlands. See generally RCW Title 79. This 

authority includes the express authority to exchange these lands for the 

purposes set forth in RCW 79.17.010 (state lands) and RCW 79.17.020 

(state forestlands).22 The Board approves exchanges of trust lands under 

both RCW 79.17.010 and RCW 79.17.020. The Respondents had clear 

                                                 
22 RCW 79.17.010 provides in part: 
The department, with the approval of the board, may exchange any state 
land and any timber thereon for any land of equal value in order to: (a) 
Facilitate the marketing of forest products of state lands; (b) Consolidate 
and block-up state lands . . . . 

RCW 79.17.020 similarly authorizes the Board to exchange state forestlands. See full text 
of RCW 79.17.010 and RCW 79.17.020 attached hereto as Appendix I, pursuant to RAP 
10.4(c). 
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authority to approve and to perform the Exchange. Makah has no basis to 

contend the Exchange is beyond the Respondents’ legal authority. 

2. DNR and the Board acted within their authority in 
applying the categorical exemption from SEPA review 

 
Makah argues that DNR and the Board acted arbitrarily and 

capriciously and contrary to law in finalizing and approving the Peninsula 

Exchange without conducting environmental review under SEPA. In the 

order denying the writ, the superior court stated the following:  

The categorical exemption from SEPA review 
provided in WAC 197-11-800(5)(b) applies to this land 
exchange. The exception within the categorical exemption rule 
does not apply because the state lands and state forestlands 
included in the land exchange are not subject to a specifically 
designated and authorized public use established by the public 
landowner. 

 
CP 358-59. 
 

For the reasons set forth in section A of the Argument section of this 

brief, the superior court correctly ruled that the categorical exemption from 

SEPA review applies to the Peninsula Exchange. Because the decision to 

issue a constitutional writ of certiorari is discretionary, and the reason given 

by the court with respect to SEPA is correct, the court’s denial of the 

requested writ on this basis was a proper exercise of its discretion.  
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3. DNR’s extensive consultation with Makah in preparing 
the Peninsula Exchange met the letter and spirit of the 
law 

  
Makah argues that DNR failed to adequately address its cultural 

resource concerns in its consultations concerning the Exchange. But DNR 

established that it complied with RCW 79.17. The superior court ruled that, 

“Supporting documents filed on behalf of Defendants established a robust 

record that DNR complied with RCW 79.17.010(5).” CP 358-359. In light 

of the record before the superior court, its decision denying the requested 

writ on this basis cannot be characterized as manifestly unreasonable or 

exercised on untenable grounds, or for untenable reasons. See Birch Bay, 65 

Wn. App. at 746 (defining abuse of discretion) (quoting State ex rel. Carroll 

v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971)).  

The consultation language in RCW 79.17.010(5) provides as 

follows: 

Prior to executing an exchange under this section, 
and in addition to the public notice requirements set forth in 
RCW 79.17.050, the department shall consult with 
legislative members, other state and federal agencies, local 
governments, tribes, local stakeholders, conservation 
groups, and any other interested parties to identify and 
address cultural resource issues and the potential of the state 
lands proposed for exchange to be used for open space, park, 
school, or critical habitat purposes. 

 
While Makah did not expressly argue RCW 79.17.020(3) before the 

superior court, the same consultation language is applied to exchanges of 

http://app.leg.wa.gov/RCW/default.aspx?cite=79.17.050
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state forestlands and the same consultation actions were taken with respect 

to those lands.23   

 The two statutes do not mandate how DNR should address cultural 

resource issues raised by interested parties. However, the evidence before 

the superior court leaves little question that DNR met the statutory 

provisions in relation to Makah when it took the following actions: 

• notified Makah of the potential exchange on May 16, 2018 (CP 
241); 
 

• had the first Government-to-Government meeting with Makah 
on July 23, 2018, to discuss cultural resource issues, including 
the Tribe’s request (CP 243);  
 

• examined internally whether it could grant Makah’s request for 
exclusive, permanent access (Id.; CP 215);  
 

• communicated its determination that it could not grant Makah’s 
request, and the basis for that determination, by letter dated 
April 4, 2019 (CP 216, 219-20); 
 

• invited Makah, in the same letter, to explore purchase or 
exchange transactions between DNR and Makah to address its 
concerns (Id.); 
 

• facilitated a meeting on October 5, 2018, between Makah and 
Merrill & Ring to address Makah’s access concerns on other 
Merrill & Ring properties (CP 232);  
 

• responded to Makah’s letter of April 24, 2020, by arranging a 
second Government-to-Government meeting on May 4, 2020 
(CP 244);  

 
                                                 

23 As noted above, both these provisions were part of a budget bill enactment in 
2008. Laws of 2008, ch. 328, §§ 6012, 6013.  
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• forwarded that letter to the members of the Board of Natural 
Resources prior to the Board’s May 5, 2020, meeting (CP 216-
17); 
 

• the Board considered the comments of T.J. Greene, Sr., 
Chairman of the Makah Tribal Council, at the May 5, 2020, 
Board meeting (CP 218); and  
 

• DNR responded to these comments and Makah’s letter to 
provide greater context for its decisionmaking, as well as 
provide other requested information concerning the timing of 
the transaction, in a letter to Makah on May 20, 2020 (Id.). 
 

Given this evidence, the superior court’s decision to deny the writ 

on the basis that there was a robust record of DNR’s compliance with the 

land exchange statutes was a proper exercise of its discretion, which should 

not be disturbed on appeal.  

Makah argues that the superior court should have looked no further 

than the allegations in the complaint. Makah Br. at 40 – 41. There is no legal 

requirement that so limits the court, and it is illogical and unnecessary to 

limit the superior court’s ability to consider the evidence presented to it by 

the parties in advocating their respective positions on Makah’s two 

concurrent motions. However, even if review were limited to the facts 

alleged in Makah’s complaint, the superior court’s exercise of discretion 

was proper.  

Turning to the allegations Makah made in its complaint, Makah 

asserts that it sent a letter to the DNR Director of Tribal Relations in 
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June 2018 expressing its concerns with the proposed exchange and 

requesting Government-to-Government consultation. CP 19. Makah notes 

that such Government-to-Government meeting occurred, although it does 

not note the date or what was discussed. Id. DNR hosted a public hearing 

on September 5, 2019, and accepted public comments thereafter. Id. Makah 

does not state that it attended the hearing or that it provided comments. DNR 

communicated to Makah that it felt it was unable to secure hunting and 

access rights to Makah prior to the exchange. Id. Makah notes that it sent a 

letter only 11 days before the scheduled Board meeting to Commissioner of 

Public Lands Hilary Franz, reiterating Makah’s concern with the exchange 

and again requesting an easement. CP 20. A second Government-to-

Government meeting occurred on May 4, 2020, between the Commissioner 

and the Tribal Council. Id. The parties did not come to agreement. During 

the May 5, 2020, Board meeting, Chairman Greene of the Makah Tribe 

testified regarding the Peninsula Exchange. Id. On May 20, 2020, the 

Deputy Supervisor of DNR wrote a letter responding to the Makah’s 

April 24, 2020, letter and explaining that DNR felt its fiduciary obligations 

prohibited it from granting the requested easement. CP 21. 

Even if the superior court’s review is limited to the facts alleged in 

the complaint, Makah’s claim still fails. DNR provided Makah several 

opportunities to provide input, participated in official Government-to-
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Government meetings, and engaged with Makah through verbal and written 

correspondence. DNR listened to Makah’s concerns and directed time and 

attention in an attempt to reach resolution. The fact that the parties could 

not reach resolution is unfortunate but does not violate RCW 79.17.010(5) 

or .020(3).24 The superior court’s decision that DNR complied with its land 

exchange statutes in consulting with Makah was a proper exercise of 

discretion even when limited to the allegations in the complaint. 

4. Makah only sought review of Respondents’ actions 
related to SEPA review and consultation under the land 
exchange statutes in the superior court; Makah may not 
expand its requested review on appeal 

 
In arguing on appeal that the superior court erred in declining to 

issue a constitutional writ of certiorari, Makah identifies allegations in its 

complaint that it did not argue to the superior court. Makah Br. at 39 - 40. 

These allegations relate to DNR’s decision not to grant Makah a permanent, 

exclusive easement to access the trust lands slated for the Peninsula 

Exchange, and statements Angus Brodie, DNR’s Deputy Supervisor for 

Uplands, made to the Board concerning Makah’s hunting rights on these 

parcels. Makah failed to present these arguments in its motions for issuance 

                                                 
24 If the Legislature passed a statute requiring DNR to compromise fiduciary 

responsibilities in order to benefit the interests of non-beneficiary groups or Indian Tribes, 
it would be constitutionally suspect as applied to the federally granted trust lands. 
Skamania v. State, 102 Wn.2d at 134-39 (striking down the Forest Products Industry 
Recovery Act of 1982).  
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of a writ or for a preliminary injunction below. This Court may refuse to 

review any claim of error that was not raised in the superior court. RAP 

2.5(a); Wilcox, 187 Wn.2d at 788; Herberg v. Swartz, 89 Wn.2d at 925. The 

purpose of RAP 2.5 is to encourage parties to make timely objections, give 

the trial judge an opportunity to address an issue before it becomes an error 

on appeal, and promote the important policies of economy and finality. 

Wilcox, 187 Wn.2d at 788 (quoting State v. Kalebaugh, 183 Wn.2d 578, 

583, 355 P.3d 253 (2015)). Although exceptions to RAP 2.5(a) exist, none 

of the exceptions to this rule apply here. Therefore, DNR requests this Court 

to disregard any issues related to Mr. Brodie’s statements to the Board.  

Even if the Court decides to reach these issues, DNR properly acted 

within its easement-granting authority and the superior court properly 

declined to issue the writ. CP 189. RCW 79.36.355 gives DNR authority to 

grant an easement, and it provides that DNR “may grant to any person such 

easements and rights in public lands, not otherwise provided in law, as the 

applicant applying therefor may acquire in privately owned lands.” The 

statute also requires securing the full market value of the interest granted, 

ensuring compensation to the trust for the interest in the trust land.25 This 

provision governs Makah’s request. 

                                                 
25 The requirement of securing full market value for the interest granted parallels 

the language of our state constitution, art. XVI, § 1, and the enabling act, §11, which 
mandate that no interest in the federally granted trust lands (the common school lands 
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RCW 79.36.355 gives DNR discretion. Use of the term “may” 

establishes the Legislature’s grant of discretionary authority to DNR. See 

Freeman v. Freeman, 169 Wn.2d 664, 671, 239 P.3d 557 (2010) (“The term 

‘may’ in a statute generally confers discretion.”). This may be contrasted 

with other statutes that require DNR to grant easements. See 

RCW 79.36.530 (upon satisfaction of statutory requirements by applicant 

for right-of-way, DNR “shall” issue certificate of right-of-way for utility 

pipe lines); RCW 79.36.560 (similarly, DNR “shall” issue certificate of 

right-of-way for irrigation, diking, and drainage purposes). But the 

Legislature accords DNR discretion in RCW 79.36.355. 

DNR properly exercised its discretion when it considered whether it 

could grant the Makah request, and determined it could not for two critical 

reasons. CP 215-16, 219-20. First, DNR considered the impact that the grant 

would have on the treaty-reserved rights of other tribes on the Olympic 

Peninsula. Id. DNR was aware that other tribes claimed superior treaty 

rights in state lands near Lake Ozette and were concerned about the Makah 

Tribe asserting treaty rights in the land. CP 243, 251. DNR determined the 

                                                 
involved in this case) may be disposed of unless the full market value of the interest be 
ascertained and paid or safely secured to the State. See Pub. Util. Dist. No. 1 of Okanogan 
Cnty. v. State, 182 Wn.2d 519, 545, 342 P.3d 308 (2015). This language generally means 
payment of cash consideration pursuant to Lassen v. Arizona ex rel. Arizona Hwy. Dept., 
385 U.S. 458, 469-70, 87 S. Ct. 584, 17 L. Ed. 2d 515 (1967), interpreting Enabling Act 
provisions similar to those of Washington’s.  
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grant of exclusive access rights to Makah would violate the rights of these 

other tribes. CP 215-16, 219-20, 248.26 

Second, DNR determined that grant of the easement encumbering 

the trust lands involved in the Peninsula Exchange would decrease the land 

value, which could result in a violation of DNR’s fiduciary duties in 

managing trust assets. CP 215-16.  

DNR exercised its discretionary easement-granting authority based 

on valid concerns over the impact the grant would have on the subject trust 

lands and on the trusts. DNR communicated to Makah the bases for its 

decision in its April 5, 2019, letter to Makah, and its May 20, 2020, letter 

provided greater context for its decision. DNR’s actions in this respect 

established that its decision and communication with Makah was not 

“willful and unreasoning, taken without regard to or consideration of the 

facts and circumstances surrounding the action.” See Fed. Way Sch. Dist. 

No. 210, 172 Wn.2d at 769. The April 5, 2019, letter denying the request 

shows the same “careful deliberation” the Court in Fed. Way Sch. Dist. No. 

210 ruled “could not be said to be arbitrary and capricious.” 

Finally, Makah asserts that the Board’s approval of the Peninsula 

Exchange is arbitrary and capricious because of a statement Mr. Brodie 

                                                 
26 A tribe’s ceded area is a factor in determining the extent of treaty hunting rights. 

State v. Buchanan, 138 Wn.2d 186, 203-08, 978 P.2d 1070 (1999), cert. denied, 528 U.S. 
1154 (2000). 
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made to the Board concerning Makah’s hunting and gathering rights on the 

lands slated for exchange. Makah Br. at 39. However, an isolated statement 

in the record does not render the Board’s decision “unreasoning.” The 

Board had before it the information Makah submitted to DNR. DNR 

forwarded Makah’s letter to the Board in which Makah expressed its 

hunting and cultural resources interests in the subject lands. CP 216-17. In 

addition, the Board heard the comments of Makah Tribal Chair T.J. Greene. 

CP 218. The Board could and did determine that many valid reasons still 

existed for going forward with the land exchange. These reasons include 

benefits to species and land management efficiencies gained in blocking-up 

trust lands. They also include the long-term benefit of adding nearly 400 

acres to the trust holdings. The superior court did not err in denying the writ 

of review. 

VI. CONCLUSION 

This Court should deny Makah’s request to invalidate the Peninsula 

Exchange; DNR properly relied on the applicable categorical exemption 

from SEPA review. This Court also should affirm the superior court’s 

decision declining to issue a constitutional writ of certiorari; the superior 

court properly exercised its discretion in denying the writ. 
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