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I. INTRODUCTION 

The Makah Indian Tribe (“Tribe”) challenges the decision by the 

Department of Natural Resources (“DNR”) to approve the Peninsula Land 

Exchange (“Exchange”).  This case is on appeal from a decision by the 

Thurston County Superior Court to deny a constitutional writ of certiorari and 

dismiss the Tribe’s appeal, foreclosing any further legal review.   

The challenged Exchange would transfer into private ownership 1,001 

acres of public forested lands that are fundamental to the Tribe’s subsistence, 

culture, and spiritual well-being.  The underlying injustice presented in the 

Tribe’s appeal is that DNR, a State agency, has unilaterally decided to 

eliminate access to lands that the Tribe has accessed for thousands of years, 

without any mitigation or meaningful consideration of impacts. DNR’s 

decision is antithetical to State respect for Tribal sovereignty.    

DNR undertook the decision without any SEPA review whatsoever 

even though the statute and implementing regulations specifically require 

review of an agency decision to “exchange natural resources, including 

publicly owned land.”  WAC 197-11-704(2)(a)(ii).  The lack of SEPA review 

led to misinformed agency decision making and a complete lack of mitigation 

to reduce or avoid impacts to the Tribe and the broader public.  Because the 

lands in question are designated by the Legislature, DNR, and the Washington 

Department of Fish and Wildlife (WDFW) for public uses, and the Exchange 

eliminates open public access and use, an exception to SEPA review for 



 

2 
 

exchanges of real property does not apply.  DNR’s failure to undertake any 

SEPA review was therefore unlawful.   

Furthermore, while DNR went through the motions of meeting and 

corresponding with the Tribe, it failed to adequately consult with the Tribe in 

a meaningful fashion, in violation of the Public Land Act’s requirement to 

both “consult” with the Tribe and “identify and address cultural resources 

issues.”  RCW 79.17.020(3).  Resolution of this issue and the otherwise 

arbitrary and capricious and unlawful agency action detailed in the Tribe’s 

complaint requires review of an administrative record.  The trial court’s 

premature dismissal of the case at the threshold stage is contrary to well-settled 

case law governing issuance of a constitutional writ of certiorari.   

II.   LEGAL FRAMEWORK 

A. The 1855 Treaty of Neah Bay 

   The Makah Tribe and the United States signed the Treaty of Neah 

Bay in 1855.  12 Stat. 939.  Article 1 of the Treaty cedes approximately 

300,000 acres of forested land from the Makah Tribe’s ancestral territory to 

the United States.  Articles 2 and 3 of the Treaty preserves the Tribe’s use 

and occupation of the area now known as the Makah Indian Reservation, 

centered in Neah Bay, Washington.  Article 4 of the Treaty reserves to the 

Tribe and its members the “right of taking fish and of whaling or sealing at 

usual and accustomed grounds and stations…together with the privilege of 

hunting and gathering roots and berries on open and unclaimed lands.”   



 

3 
 

  The Tribe’s claims in this case relate only to enforcement of State 

statutory and constitutional rights, and do not seek a judicial determination 

or delineation of any treaty right held by the Makah Tribe or any other 

tribe.  Treaty hunting and gathering rights are an important part of the legal 

context, however, because of the State’s legal position that treaty hunting 

and gathering rights on “open and unclaimed lands” encompass public lands 

that are compatible with hunting or gathering, but do not extend to private 

industrial timberland.1  In briefing below, the State candidly expressed its 

view that “[a]s lands are transferred from public ownership and are no 

longer ‘open and unclaimed,’ the Tribe’s right diminishes.”  CP 206. Makah 

strongly disagrees with the State’s position, but the practical reality is that 

if the Exchange is completed and title is transferred from public to private 

ownership, the State will no longer give deference to Makah’s regulation of 

hunting on the transferred lands and Tribal members who seek to access 

such lands for hunting will be at risk of prosecution.  This legal context 

means that DNR’s decision to approve the Exchange not only eliminated 

the Tribe’s access to public lands as members of the public, but the decision 

threatens to diminish treaty rights.     

  The Treaty of Neah Bay, like other treaties signed by the United 

States and Indian tribes, has the full force and effect of federal law, and can 

 
1 See Washington Department of Fish and Wildlife webpage “Treaty history and 

Interpretation,” https://wdfw.wa.gov/hunting/management/tribal/history (last accessed 
August 27, 2020).   

 

https://wdfw.wa.gov/hunting/management/tribal/history
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only be abrogated by the clearly expressed intent of the United States 

Congress.  Under the Supremacy Clause of the United States Constitution, 

the Treaty of Neah Bay is the law of the land and binds the State of 

Washington and its agencies.  These Treaty rights are not rights granted to 

the Makah Tribe, rather they are rights reserved by Makah. In signing the 

Treaty of Neah Bay, the Tribe retained rights it has possessed since time 

immemorial. 

B. Centennial Accord and New Millennium Agreement 

   In 1989, the State of Washington and the federally-recognized Indian 

Tribes of Washington State, including the Makah Tribe, executed the 

Centennial Accord.  The Accord “provides a framework for that 

government-to-government relationship and implementation procedures to 

assure execution of that relationship,” and states that the “parties share in 

their relationship particular respect for the values and culture represented 

by tribal governments.” 

 Ten years later, in the New Millennium Agreement, the State and 

tribes committed to “[c]ontinuing cooperation in the future by developing 

enduring channels of communication and institutionalizing government-

to-government processes that will promote timely and effective resolution 

of issues of mutual concern.” 

 Commissioner of Public Lands Order 201029 sets forth principles of 

relationships between DNR and tribes, including tribal sovereignty.  CP 
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119-122.  The Order acknowledges that “Tribes have an integral and 

interdependent relationship with their natural areas as a place of spiritual 

connection and a landscape of cultural and emotional meaning, beyond the 

historical and contemporary provision of subsistence.”  CP 119.  The 

Order further states that “management of Washington’s natural resources 

must be carried out so as to meet the needs of current and future 

beneficiaries of these resources, while giving equal respect to tribal and 

non-tribal present and future generations.”  CP 120.  The Order mandates 

that “the Commissioner of Public Lands is committed to a productive 

government-to-government relationship with Washington’s federally-

recognized tribal governments and will take further actions under this 

Order to carry out this commitment as needed.”  CP 121.     

  RCW 43.376.020 requires that “in establishing a government-to-

government relationship with Indian tribes, state agencies must,” inter alia, 

“[m]ake reasonable efforts to collaborate with Indian tribes in the 

development of policies, agreements, and program implementation that 

directly affect Indian tribes and develop a consultation process that is used 

by the agency for issues involving specific Indian tribes.” 

C. State Environmental Policy Act (SEPA) 

The State Environmental Policy Act, RCW 43.21C.010 et seq., is a 

procedural and substantive mandate for all agencies in Washington to 

provide full disclosure and consideration of environmental impacts prior to 
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agency action.  The Act's procedures promote the policy of fully informed 

decision making by government bodies when undertaking "major actions 

significantly affecting the quality of the environment."  See Norway Hill 

Pres. & Prot. Ass'n v. King Cy. Council, 87 Wn. 2d 267, 272, 552 P.2d 674, 

677 (1976) (citing RCW 43.21C.010; RCW 43.21C.030).  “It is an attempt 

by the people to shape their future environment by deliberation, not default.”  

Stempel v. Dep't of Water Res., 82 Wn. 2d 109, 118, 508 P.2d 166, 172 

(1973).   

To implement SEPA, agencies including DNR must make a 

threshold determination for all agency actions, which include “agency 

decisions” to “exchange natural resources, including publicly owned 

land.”  WAC 197-11-704(2)(a)(ii) (emphasis added).  Where an agency 

identifies environmental impacts, SEPA provides a procedural and 

substantive means to impose mitigation to reduce or avoid harm to the 

environment and public use.  See WAC 332-41-665(2).   

SEPA contains limited statutory and regulatory categorical 

exemptions setting forth agency actions that do not require threshold review.  

DNR contends that the Exchange is exempt from any environmental review 

and associated mitigation because of a regulatory exemption found at WAC 

197-11-800(5)(b).  That regulation exempts “[t]he sale, transfer or exchange 

of any publicly owned real property,” with the significant and applicable 

exception that the exemption does not apply if land at issue is “subject to a 
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specifically designated and authorized public use established by the public 

landowner and used by the public for that purpose.”   Id. 

D. Public Lands Act 

The lands in question are public forest lands, owned by the State of 

Washington and managed by DNR pursuant to the Public Lands Act, RCW 

79.10.010 et seq., and other authorities.  The Board of Natural Resources 

(“Board”) organic act provides the Board with broad authority to “[e]stablish 

policies to ensure that the acquisition, management, and disposition of all 

lands and resources within the department's jurisdiction are based on sound 

principles designed to achieve the maximum effective development and use 

of such lands and resources consistent with laws applicable thereto.” RCW 

43.30.215(2).  The Public Lands Act requires that logging be conducted on 

lands “which are primarily valuable for the purpose of growing forest crops” 

on a sustained yield basis.  RCW 79.10.320.   

With respect to non-forestry uses, the Public Lands Act’s “multiple 

use” mandate directs “that a multiple use concept be utilized by the department 

in the administration of public lands where such a concept is in the best 

interests of the state and the general welfare of the citizens thereof, and is 

consistent with the applicable provisions of the various lands involved.”  RCW 

79.10.100.  Multiple uses are “uses additional to and compatible with those 

basic activities necessary to fulfill the financial obligations of trust 
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management.” RCW 79.10.120.  Such uses include “hunting and fishing” and 

use of logging and other public access roads.  RCW 79.10.120(6, 13).    

In the 2006 Policy for Sustainable Forests, DNR’s over-arching policy 

document, DNR describes the legal regime under the Multiple Use Concept 

as follows:  

The Legislature has directed DNR to utilize a Multiple Use 
Concept in the administration of public state lands, when such 
use is in the best interests of the state and the general welfare 
of the citizens, and is consistent with the provisions of the 
lands involved. When managing state trust lands, utilizing the 
Multiple Use Concept means DNR is to provide for other 
public uses when those uses are compatible with the 
obligations of trust management. Public uses that may be 
compatible with trust management activities include: 
recreational areas; recreational trails for both vehicular and 
nonvehicular uses; special educational or scientific studies; 
experimental programs managed by various public agencies; 
special events; hunting, fishing and other sports activities; 
maintenance of scenic areas; maintenance of historical sites; 
municipal or other public watershed protection; greenbelt 
areas; and public rights of way. If such uses are not compatible 
with the fiduciary obligations in the management of trust land, 
they may be permitted only if there is compensation to satisfy 
the trust’s financial obligations. 
 

Policy at 18.2 

In other words, the Public Lands Act designates DNR-managed land 

for public uses, and in order for such public uses to occur DNR must 

affirmatively determine: a) that multiple use is in the best interests of the state, 

and b) that the uses are compatible with DNR’s trust management 

 
2 See 

https://www.dnr.wa.gov/publications/lm_psf_policy_sustainable_forests.pdf?7504vc (last 
accessed August 27, 2020). 

https://www.dnr.wa.gov/publications/lm_psf_policy_sustainable_forests.pdf?7504vc
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obligations.3  The Policy for Sustainable Forests further recognizes that on 

lands such as these “[f]orest roads can also enable Tribal elders to more easily 

access traditional use areas,” Policy at 43, and that “some of the reserved rights 

of the Tribes apply to forested state trust lands.’” Policy at 21.  Public use 

occurs on the lands at issue in this case.  See Declaration of Mona Griswold, 

CP 230 (“DNR manages these parcels under the multiple use statutes, 

meaning they are managed to provide for multiple simultaneous uses. Some 

of these uses include timber harvesting, removal of other valuable materials, 

hunting, and other public recreational opportunities such as hiking, biking, and 

bird watching.”).  

RCW 79.17.010 authorizes exchanges of forest land for a variety of 

purposes, including blocking up and consolidating lands.  RCW 79.17.010(5) 

specifically provides that “[p]rior to executing an exchange under this section, 

and in addition to the public notice requirements set forth in RCW 79.17.050, 

the department shall consult with legislative members, other state and federal 

agencies, local governments, tribes, local stakeholders, conservation groups, 

and any other interested parties to identify and address cultural resource issues 

and the potential of the state lands proposed for exchange to be used for open 

space, park, school, or critical habitat purposes.” (emphasis added).     

 
3 As detailed in the Complaint, there is currently litigation ongoing in Skagit 

County Superior Court and Thurston County Superior Court regarding the nature of 
DNR’s trust responsibilities.  The Tribe is not involved in that litigation and does not take 
a position on these issues, as compliance with applicable law, including mitigation of 
impacts to the Tribe, is consistent with both DNR’s interpretation and competing 
theories.  CP 15-16.   
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According to DNR, “DNR permits the public to hunt on the trust 

land parcels included in this exchange under its multiple use mandate.”  CP 

231.  By regulation, WDFW establishes “game management units,” which 

specifically identify lands on which Washingtonians and others may hunt wild 

game.  The DNR-managed lands south of the Makah Reservation proposed 

for exchange in the Peninsula Land Exchange are contained within the “Hoko” 

and “Dickey” game management units, identified as GMUs 601 and 602, 

respectively.  See WAC 220-410-060.   

In 2008 the Tribe undertook a process which resulted in an agreement 

with WDFW that recognizes the Tribe’s treaty right to hunt on lands that 

include parcels proposed to be transferred into private ownership in the 

Exchange.  CP 296.  The Tribe has issued detailed hunting regulations which 

govern hunting by Tribal members on the parcels at issue.  CP 143-175. 

III. ASSIGNMENTS OF ERROR 

The Tribe contends that the trial court made two errors.  First, the trial 

court improperly applied SEPA and its implementing regulations to determine 

that a categorical exemption applies to the Exchange.  As associated relief, the 

Tribe seeks an order invalidating the Exchange based on DNR’s violation of 

SEPA.  The SEPA claim does not require an administrative record because 

the parties agree that DNR did not perform any SEPA review, that the lands 

in question are public, and that the lands are used by the public, including 

Tribal members.  The application of SEPA is therefore a question of law that 
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turns on the interpretation of SEPA regulations and legal authority governing 

DNR’s management of public lands.    

  Second, the trial court improperly denied the Tribe’s motion for a 

writ of constitutional certiorari.  Based on legal arguments and the affidavits 

submitted for a preliminary injunction, the trial court determined that the 

Tribe did not prevail on the merits and summarily dismissed the case.  The 

trial court’s denial of the Tribe’s motion contradicted precedent established 

in Pierce County Sheriff v. Civil Serv. Com, 98 Wn. 2d 690, 694, 659 P.2d 

648 (1983) and Saldin Sec. v. Snohomish County, 134 Wn. 2d 288, 292, 949 

P.2d 370 (1998), which provides that a writ of constitutional certiorari is 

merely a threshold step to obtaining administrative review, and that to secure 

a writ a complainant need only allege facts or errors of law that if proven 

would demonstrate arbitrary and capricious or otherwise unlawful agency 

conduct.  The Tribe met this low threshold through the allegations in its 

complaint, and the trial court erred by denying review.  To remedy this error, 

the Tribe seeks reversal of the trial court’s denial of a writ of certiorari, and 

an accompanying order requiring that DNR prepare an administrative record 

as the basis for review of the Tribe’s claims. 

IV. STATEMENT OF THE CASE 

A. The Makah Tribe 

The Tribe is a sovereign federally recognized Indian tribe and the only 

tribe that is signatory to the 1855 Treaty of Neah Bay.  12 Stat. 939.  Members 

of the Makah Tribe and their ancestors have resided, fished, hunted and 
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gathered on the northwest Olympic Peninsula since time immemorial, and 

continue to rely on the availability and use of natural resources to sustain their 

way of life.  CP 221.  Fishing, hunting, and gathering practices are deeply 

ingrained in the Tribe’s subsistence and cultural identity.  Id.   

The exercise of Treaty rights is fundamental to Tribal members’ 

subsistence, culture, and spiritual wellbeing.  CP 138.  Because the Tribe has 

a relatively small Reservation, Tribal members rely on surrounding lands and 

waters to exercise Treaty rights and make use of natural resources.  Id.  

B. The Department of Natural Resources and DNR-Managed 
Lands 

DNR is a State agency which the Legislature has tasked with 

management of various public properties, including public lands.  The 

Commissioner of Public Lands is the administrator of the DNR.  RCW 

43.30.105.  The Board consists of six members, including the Commissioner, 

and sets policy and makes land management decisions.  RCW 43.30.205; 

RCW 43.30.215. 

DNR, the Commissioner, and the Board are headquartered in the 

agency’s main office in Olympia.  The agency also features six regional 

offices throughout the State.4 DNR manages more than 3 million acres of 

public lands and a variety of properties.5  See RCW 43.30.215(2).  On some 

of those lands, DNR provides public recreational access.  DNR also sells and 

 
4 See https://www.dnr.wa.gov/about/dnr-regions-and-districts 
5 See https://www.dnr.wa.gov/publications/em_dnr_at_glance.pdf?qi82hk 

https://www.dnr.wa.gov/about/dnr-regions-and-districts
https://www.dnr.wa.gov/publications/em_dnr_at_glance.pdf?qi82hk
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administers leases for range lands and agricultural lands, Chapter 79.13 

RCW;6 sells and administers leases for oil and gas, coal, and other minerals, 

Chapter 79.14 RCW; sells timber and other forest products from forest lands, 

RCW 79.10.320;7  and issues permits and commercial leases on aquatic lands 

(tidelands and beds of navigable waters), Chapter 79.105 RCW.8  DNR also 

owns and administers extensive and significant commercial properties for 

lease throughout the State.9   

As a State agency, the wide breadth of properties owned and managed 

by the DNR are all ultimately public.  However, not all DNR-managed 

properties are specifically designated for public use.  Some of the properties, 

such as offices, are reserved for agency administrative uses.  Other properties, 

such as tidelands subject to commercial shellfish leases and commercial real 

estate, are managed for revenue and dedicated to private use.  Land leased for 

agricultural and grazing uses are open to the public for non-consumptive uses, 

but may be closed when such access may endanger crops.  RCW 79.10.125.  

Finally, DNR may elect for public lands not to be open for public use if the 

agency deems such use not to be in the best interests of the State or not 

compatible with management obligations.  RCW 79.10.100; RCW 79.10.120.  

C. The Peninsula Land Exchange Process 

 
6 See https://www.dnr.wa.gov/agriculture 
7 See https://www.dnr.wa.gov/programs-and-services/product-sales-and-

leasing/timber-sales 
8 See https://www.dnr.wa.gov/programs-and-services/aquatics/leasing-and-land-

transactions 
9 See https://www.dnr.wa.gov/programsservices/product-sales-and-

leasing/commercial-real-estate 

https://www.dnr.wa.gov/agriculture
https://www.dnr.wa.gov/programs-and-services/product-sales-and-leasing/timber-sales
https://www.dnr.wa.gov/programs-and-services/product-sales-and-leasing/timber-sales
https://www.dnr.wa.gov/programs-and-services/aquatics/leasing-and-land-transactions
https://www.dnr.wa.gov/programs-and-services/aquatics/leasing-and-land-transactions
https://www.dnr.wa.gov/programsservices/product-sales-and-leasing/commercial-real-estate
https://www.dnr.wa.gov/programsservices/product-sales-and-leasing/commercial-real-estate
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DNR informed the Makah about the Peninsula Land Exchange via 

email on May 16, 2018.  CP 247.  On June 8, 2018, the Tribe wrote a letter to 

DNR detailing concerns about loss of access rights, diminished ability to 

conduct scientific study and monitoring, and potential impacts to the 

threatened Lake Ozette sockeye.  CP 249-50.  The Tribe requested 

government-to-government consultation with DNR.  Id.   

Tribal leaders met with Commissioner Franz and staff in Olympia and 

again expressed concerns about loss of access to public lands around the 

Reservation.  CP 295-96.  The Tribe also inquired as to whether the Tribe 

might be able to purchase some of the lands rather than DNR transferring the 

lands into private ownership.  Id.  The Deputy Supervisor of Public Lands 

wrote a follow-up letter to the Tribe, which incorrectly construed the Tribe’s 

request for potential purchase as a request for exclusive access rights.  CP 219-

20.  On September 5, 2019, DNR held a public meeting concerning the 

Exchange.   

Unbeknownst to the Tribe, there were two significant developments 

involving other government entities.  On July 17, 2018, the Natural Resources 

Manager for the Quileute Tribe, which is located to the south of Makah, 

emailed DNR staff raising concerns about Makah’s interest in the Exchange.  

CP 251.  The Quileute employee made unsubstantiated and false claims about 

Makah’s intent and the nature and extent of Makah’s rights under the 1855 

Treaty of Neah Bay.  Id.; compare CP 295.  However, the concern appears to 
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have dissuaded DNR from working further with the Makah, as DNR would 

later cite potential for inter-tribal conflict as a key reason it was unwilling to 

address Makah concerns regarding loss of access.  DNR did not disclose the 

Quileute claims or concerns to Makah until after approval of the Exchange, in 

litigation.  CP 295.      

On April 28, 2020, the Board of Clallam County Commissioners 

wrote DNR a letter in support of the Exchange, and requested that DNR 

expedite approval in order to meet a statutory deadline relating to allocation 

of money to taxing districts.  CP 233.  The deadline was June 30, 2020.  CP 

227.  This letter and related communications from Clallam County appear to 

have accelerated DNR’s processing of the Exchange.   

Upon hearing that the Exchange would go forward, on April 24, 2020, 

Makah Tribal Chairman Timothy J. Greene, Sr. wrote to DNR requesting 

government-to-government consultation.  CP 128-31.  The letter focused on 

preserving tribal access rights for all affected tribes as a condition of the 

Exchange, as a means to reduce impacts to the Tribe and its members.  CP 

131.  Commissioner Franz called the Tribal Council the day before the 

meeting in which the Board was scheduled to decide on the Exchange to 

inform the Tribe that its concerns would not be addressed and the Exchange 

would be approved.  CP 125.   

DNR presented the Exchange to the Board via videoconference on 

May 5, 2020.   CP 125.  Chairman Greene detailed how loss of access to 
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private lands had harmed him and the Tribe in the past, and requested that the 

Board delay the Exchange in order to avoid additional threats to diminish 

Treaty rights and Tribal access.  CP 125.  The Makah Chairman again 

requested that the two sovereign governments work together collaboratively 

to find a way to ensure continuing access rights.  Id.   

Following Chairman Greene’s presentation, Deputy Supervisor of 

Public Lands Angus Brodie, apparently based on the incomplete and 

erroneous information provided by the Quileute Tribe, told the Board that the 

lands were not in the Makah Tribe’s ceded area, and that the Tribe therefore 

lacked Treaty rights in the area.  See CP 225.  There is no evidence that DNR 

was aware of the Tribe and WDFW’s 2008 agreement regarding Makah 

hunting areas or the Tribe’s use of the area involved in the Exchange.  The 

Board approved the Exchange, pursuant to discretionary authority provided in 

RCW 79.17.010.   

On May 20, Deputy Supervisor Brodie wrote a letter responding to 

the Makah Tribal Council’s April 24, 2020 letter.  CP 225-28.  In the 

response, Mr. Brodie apologized for an error in describing the Tribe’s 

Treaty rights before the Board and recognized that the Makah “have long-

standing customary use rights to hunt and gather on these lands.”  Id. at 

225.  He stated that DNR believed it was compelled to reject the Tribe’s 

request to reserve or otherwise secure the Tribe’s access rights by DNR’s 

common law fiduciary duties and statutory obligations under the Public 
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Lands Act, and that DNR believed the Exchange was exempt from 

environmental review under SEPA, citing the regulatory exemption in 

WAC 197-11-800(5)(b).  CP 227.   

Mr. Brodie’s acknowledged misstatements, and the Board’s reliance 

on those misstatements, highlighted the incomplete information and 

understanding of Tribal concerns that resulted from DNR’s lack of SEPA 

review and incomplete consultation with the Tribe.  CP 296-97.   

D. Impacts of the Peninsula Land Exchange on the Tribe and its 
Members.  

The Exchange swaps approximately 1,001 acres of State land near 

the Makah Reservation for 1,395 acres of private land owned by Merrill & 

Ring, a private timber company.  CP 62.  The State lands that are lost are 

largely in northwest Clallam County, close to the Makah Reservation, 

whereas the lands acquired are east and south in Clallam County and 

Jefferson County, farther from the Reservation.  CP 59.  The lands 

transferred out of State ownership include lands where Makah Tribal 

members exercise Treaty rights, and the Makah Indian Tribe exercises its 

sovereign authority to regulate hunting, under Makah Hunting Ordinance 

44A and associated annual hunting regulations.  CP 143-175. 

Tribal members regularly access the public lands that would transfer 

into private ownership to hunt deer and elk for subsistence, to gather 

medicines such as ferns to make teas, to gather culturally and spiritually 

significant cedar strips for baskets and other weaving, and to gather 
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mushrooms and other edible plants.  CP 138.  After the transfer, such use 

would be subject to the discretion of a private company or risk prosecution 

for trespass.  CP 139.  The State of Washington takes the position that 

Treaty hunting and gathering rights do not extend to private industrial 

timber lands.  Id.  While the Tribe disagrees with that position, the Exchange 

threatens loss of access to the transferred lands and associated diminishment 

of the Tribe’s exercise of Treaty rights and use of formerly public lands.  Id.   

The Exchange includes two parcels of particular importance to the 

Tribe because they are close to the historic Ozette Village and to the 

southern boundary of the Makah Reservation.  CP 138.  One of those parcels 

includes a tributary to Lake Ozette, where the Tribe has Treaty fishing rights 

and has invested significant resources to restore threatened Lake Ozette 

sockeye salmon.  CP 138; CP 299; CP 331.     

E. The Proceedings Below 

The Makah timely filed an appeal of the Board’s approval of the 

Land Exchange on June 4, 2020 in Thurston County Superior Court.  CP 4-

26.  The complaint requested a constitutional writ of certiorari, based on 

detailed allegations of the Board’s arbitrary and capricious decision making 

and violation of SEPA and the Public Lands Act.  CP 25.  On June 11, 2020, 

the Tribe filed separate motions for a writ of constitutional certiorari and a 

preliminary injunction staying the Exchange.  CP 33-34.  On June 19, 2020, 

the trial court denied both motions.  CP 358-59.   
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The Tribe appealed and sought an emergency stay.  CP 347-48; 

Emergency Motion Seeking Stay Pending Review (Rap 8.3) (filed June 24, 

2020).  On June 24, 2020, Commissioner Bearse granted a temporary stay 

pending briefing and hearing on the emergency stay.  The stay proceedings 

focused on the Tribe’s SEPA claims.  On July 17, 2020, the Commissioner 

ultimately denied the stay, based in large part on DNR’s representation that 

if the Tribe prevailed on appeal, DNR would reverse the Exchange and 

thereby prevent harm to the Tribe.  See Ruling Denying Motion to Stay and 

Accelerating Review, at 8 (“at oral argument, respondent conceded that the 

Tribe’s appeal would not be moot because if this court concludes it should 

have complied with SEPA, it would have to void the exchange and subject it 

to proper review.  Given this, this court concludes that an injunction is not 

required to preserve the fruits of this appeal.”) (footnote omitted).  The 

dispute was identified for accelerated review, which is now before the Court.     

V. ARGUMENT    

A. DNR Violated the State Environmental Policy Act by Failing 
to Conduct Any Environmental Review on an Agency Action 
with Severe Environmental Effects.   

In briefing below, DNR conceded that the 1,001 acres of public lands 

that would be transferred are designated by the Legislature for multiple uses, 

and that DNR permits such uses, including hunting.  If the Exchange is 

completed, open public access would end, with resulting impacts to 

recreation, hunting, and cultural and spiritual activities.  However, DNR 

contends that the lands are subject to the regulatory categorical exemption 
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found at WAC 197-11-800(5)(b), and the exception for designated public 

uses does not apply because the designation of the lands for public use is not 

confirmed in writing by DNR and thus is insufficiently specific.  The trial 

court agreed.  DNR and the trial court erred because the lands in question are 

“specifically designated and authorized” for public use, and are actually used 

by the public, including Tribal members.  The questions on appeal are issues 

of law that the Court affords de novo review.  Blackburn v. Dep't of Soc. & 

Health Servs., 186 Wn. 2d 250, 256, 375 P.3d 1076, 1079 (2016). 

1. The SEPA exemption does not apply because the lands are 
specifically designated and authorized for public use.   

The regulatory categorical exemption at WAC 197-11-800(5) does not 

apply because of the exception from the categorical exemption for lands 

“subject to a specifically designated and authorized public use established by 

the public landowner and used by the public for that purpose.”    

The lands in question are State lands and State forest lands managed 

by DNR.  For such lands, the Legislature has directed that “a multiple use 

concept be utilized by [DNR] in the administration of public lands where such 

a concept is in the best interests of the state and the general welfare of the 

citizens thereof.”  RCW 79.10.100; RCW 79.10.120(6, 13).  Pursuant to this 

direction, DNR has affirmatively determined that a multiple use concept 

should be utilized for the parcels at issue in this case.  DNR has also 

authorized such uses.   
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According to DNR’s Olympic Region manager, “DNR manages 

these parcels under the multiple use statutes, meaning they are managed to 

provide for multiple simultaneous uses. Some of these uses include timber 

harvesting, removal of other valuable materials, hunting, and other public 

recreational opportunities such as hiking, biking, and bird watching.” CP 

230-31.  DNR has also acknowledged that “DNR permits the public to hunt 

on the trust land parcels included in this exchange under its multiple use 

mandate.”  CP 231.  Two Makah Tribal members, both of whom are elected 

Tribal leaders, have submitted unopposed testimony that they and other 

Tribal members use the parcels for some of those purposes.  CP 137-39; CP 

124.   

The contested aspect of the exception set forth at WAC 197-11-800(5) 

is the word “specifically,” in the phrase “specifically designated and 

authorized for public use.”  The term is not defined in statute or regulation.  

To determine the meaning of a regulatory term, the Court attempts to give 

effect to the promulgating agency's intent by discerning the regulation's plain 

meaning.  See Dep't of Ecology v. Campbell & Gwinn, LLC, 146 Wn. 2d 1, 9-

12, 43 P.3d 4 (2002).  To ascertain a regulation's plain meaning, courts look 

to the ordinary meaning of its text.  The court should also consider the context 

in which the regulation appears, related regulations and statutes, and the 

statutory scheme of which the regulation is a part.  Grays Harbor Energy, LLC 

v. Grays Harbor Cy., 175 Wn. App. 578, 584, 307 P.3d 754, 757 (2013) (citing 
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TracFone Wireless, Inc. v. Dep't of Revenue, 170 Wn. 2d 273, 281, 242 P.3d 

810 (2010)).  If the regulation is ambiguous, the Court applies canons of 

construction in order to interpret the regulation, including consideration of 

regulatory history and intent.  See Jongeward v. BNSF Ry. Co., 174 Wn. 2d 

586, 600, 278 P.3d 157 (2012). 

a. The plain language of applicable regulations makes clear that 
the exchange of public land of a category designated for public 
use is subject to SEPA review.   
 

Here, the plain language definition of “specifically” is “in a specific 

manner: in a definite and exact way: with precision.”10  In turn, the definition 

of “specific” is “constituting or falling into a specifiable category.”11  

Accordingly, under the plain language of the regulation, lands that are 

“specifically designated” for public use are those that are expressly identified 

as being of a category established for public use.  This definition makes sense 

in part because all property owned by a government entity is, by virtue of 

being publicly owned, to some extent designated for public use.   

The second step of plain language interpretation is to review the 

regulation in context, given related provisions.  Here, the only directly related 

provision is the definition of “project action,” which identifies when SEPA 

review is initiated.  That definition reads in relevant part as follows:  

(2) Actions fall within one of two categories: 
(a) Project actions. A project action involves a decision on a specific 
project, such as a construction or management activity located in a 

 
10 See https://www.merriam-webster.com/dictionary/specifically 
11 See https://www.merriam-webster.com/dictionary/specific 

https://www.merriam-webster.com/dictionary/specifically
https://www.merriam-webster.com/dictionary/specific
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defined geographic area. Projects include and are limited to agency 
decisions to: 
(i) License, fund, or undertake any activity that will directly modify 
the environment, whether the activity will be conducted by the agency, 
an applicant, or under contract. 
(ii) Purchase, sell, lease, transfer, or exchange natural resources, 
including publicly owned land, whether or not the environment is 
directly modified. 
 

WAC 197-11-704 (emphasis added).  This definition specifically identifies 

exchange of “publicly owned land” as covered by SEPA, and by stating that 

an action is subject to review even where the environment is not directly 

modified, suggests that a driving concern is loss of access.   

The categorical exemption found at WAC 197-11-800(5) exempts 

“[t]he sale, transfer or exchange of any publicly owned real property.”  

Notably, the exception from the regulation states “but only if the property is 

not subject to a specifically designated and authorized public use established 

by the public landowner and used by the public for that purpose.”  (emphasis 

added).  In both WAC 197-11-704(2)(a)(ii) and the exception in WAC 197-

11-800(5)(b), transfer of publicly owned land is specifically identified as 

being subject to SEPA review.   

 The Court of Appeals contended with the interaction between the 

precursors to WAC 197-11-704 (defining project action) and WAC 197-11-

800(5) (categorical exemptions for certain exchanges) in Magnolia 

Neighborhood Planning Council v. City of Seattle, 155 Wash. App. 305, 230 

P.3d 190, 196 (2010).  While the Court did not provide a detailed explanation, 
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it read the two provisions such that the categorical exemption did not apply 

to exchanges of public land used by the public: 

The City contends that the [proposed action] is categorically 
exempt as a “purchase or acquisition of any right to real 
property” under WAC 197-11-800(5)(a) and as a “sale, 
transfer or exchange of any publicly owned real property” that 
“is not subject to an authorized public use” under WAC 197-
11-800(5)(b). But as Magnolia points out, the City's approval 
of the FLRP is not simply the acquisition of real property. 
Rather, it involves the acquisition of “publicly owned land” 
and is an “activit[y] … entirely or partly financed, assisted, 
conducted, regulated, licensed, or approved by agencies,” 
making it a project action under WAC 197-11-704(1)(a). 
 

Id. at 318.   

City of Magnolia is particularly instructive when read in comparison 

to Marino Prop. Co. v. Port of Seattle, 88 Wn. 2d 822, 834, 567 P.2d 1125, 

1131 (1977), which concerned transfer of a parcel of land from the Navy to a 

port to a city.  The court considered whether SEPA applied by examining a 

prior version of WAC 197-11-800(5)(b).  The Navy had used the land as part 

of its national defense mission, and the port had used the land for commercial 

purposes.  Thus, even though the land was public, it was not authorized for 

public use.  As a result, the court determined that the categorical exemption 

applied, because the property was “not presently subject to any authorized 

public use.”  Id.     

Read together, WAC 197-11-704 and WAC 197-11-800(5)(b) evince 

the promulgating agency’s intent to exempt exchanges of real property not in 

a category of public use, such as offices, other agency buildings, and land 
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subject to commercial, non-public use, while applying SEPA to the exchange 

of categories of public land used by the public, such as DNR-managed trust 

lands designated by the Legislature and DNR for multiple uses.  RCW 

79.10.100; RCW 79.10.120(6, 13).  This reading is supported by City of 

Magnolia and Marino Prop. Co.—in City of Magnolia, where the land at issue 

was designated for public use and used by the public, the categorical 

exemption did not apply, and in Marino Prop. Co., where the land at issue was 

public but not specifically designated for public use or used by the public, the 

categorical exemption applied. 

 In addition to reading a regulation according to the plain text of the 

regulation and related provisions, a reviewing court must also read a 

regulation within the confines of the authorizing statute, because an agency 

only possesses the authority granted by the Legislature.  “To this end, the 

declaration of purpose is an important guide to understanding the breadth of 

authority the Legislature has delegated to the Department.”  Armstrong v. 

State, 91 Wn. App. 530, 537, 958 P.2d 1010, 1014 (1998) (citing Hartman v. 

Wash. State Game Com, 85 Wn. 2d 176, 179, 532 P.2d 614, 616 (1975)).   

 Here, SEPA provides that “actions included as categorical exemptions 

in the rules shall be limited to those types which are not major actions 

significantly affecting the quality of the environment.”  RCW 

43.21C.110(1)(a).  In other words, an agency by rule may not exempt an action 

which would be subject to environmental review under the statute.  The 
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provisions of WAC 197-11-800, including WAC 197-11-800(5), must be read 

to not exclude categories of actions which have the potential to require 

preparation of an environmental impact statement.   The exchange of more 

than 1,000 acres of important public lands into private ownership is one such 

action.  Makah’s plain language reading, under which the exchange of DNR-

managed trust lands dedicated to multiple uses by the public is subject to 

SEPA, harmonizes with the statute.   

Makah’s interpretation, which would require SEPA review where 

there is loss of public land, accords with the requirement to give regulations 

“a rational, sensible construction.”  Hospice of Spokane v. Dep't of Health, 178 

Wash. App. 442, 452, 315 P.3d 556, 560 (2013) (citation omitted).  It is clearly 

irrational to completely exempt from SEPA review the public-to-private 

transfer of 1,001 acres of public land that is actually used by the public.  There 

are indisputable environmental impacts from loss of access to 1,001 acres for 

the many uses DNR acknowledges occur on the parcels—including “hunting, 

and other public recreational opportunities such as hiking, biking, and bird 

watching.”  CP 230.   

In contrast, DNR’s reading conflicts with statutory direction and 

purpose.  Under DNR’s reading, the agency could transfer 1,000,000 acres of 

public land to a private developer and not trigger any SEPA review, even if 

there were multiple public uses of the land.  That is clearly wrong. SEPA 

review of the loss of public land is a rational and reasonable reading of 
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applicable regulations, and comports with the overall legislative intent to 

“[u]tilize a systematic, interdisciplinary approach which will insure the 

integrated use of the natural and social sciences and the environmental design 

arts in planning and in decision making which may have an impact on the 

environment,” see RCW 43.21C.030(1)(a), and to “insure that presently 

unquantified environmental amenities and values will be given appropriate 

consideration in decision making.”  RCW 43.21C.030(1)(b).  

b. If the Court finds that the regulation is ambiguous, the 
regulatory history demonstrates the Department of Ecology’s 
intent that the exchange of public lands is subject to SEPA.   
 

If the Court concludes that WAC 197-11-800(5)(b) is ambiguous, 

deference is afforded to the promulgating agency’s interpretation.  Port of 

Seattle v. Pollution Control, 151 Wn. 2d 568, 593-94, 90 P.3d 659, 672 (2004) 

(citing Postema v. Pollution Control Hearings Bd., 142 Wn. 2d 68, 77, 11 

P.3d 726, 733 (2000)); see also City of Fed. Way v. Town & Country Real 

Estate, LLC, 161 Wash. App. 17, 38, 252 P.3d 382, 393 (2011).  Here, 

deference is due to the Department of Ecology (“Ecology”), rather than DNR, 

because the Legislature delegated the task of creating regulatory categorical 

exemptions to Ecology, see RCW 43.21C.110, and Ecology is the 

promulgating agency of WAC 197-11-800.  Deference to Ecology is also 

appropriate because it furthers consistent application of a regulation that 

applies statewide across a variety of State and local agencies.  See Short v. 

Clallam Cy., 22 Wash. App. 825, 832-33, 593 P.2d 821, 825-26 (1979). 
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Deference to DNR is not warranted for two additional reasons.  First, 

DNR lacks a consistent policy or other evidence that it interprets the rule in a 

consistent manner.  Cowiche Canyon Conservancy v. Bosley, 118 Wn. 2d 

801, 815, 828 P.2d 549, 556 (1992) (“If an agency is asserting that its 

interpretation of an ambiguous statute is entitled to great weight it is 

incumbent on that agency to show that it has adopted and applied such 

interpretation as a matter of agency policy.”).  Instead, the agency appears to 

have created a post hoc explanation which is not entitled to deference by the 

courts.  Id.; Safe Air for Everyone v. United States EPA, 488 F.3d 1088, 1099 

(9th Cir. 2007).  Second, DNR’s interpretation of WAC 197-11-800(5)(b), 

which would exempt virtually all land exchanges no matter the acreage, is 

not due deference because it conflicts with the delegating statute, RCW 

43.21C.110(1)(a).   Postema v. Pollution Control Hearings Bd., 142 Wn. 2d 

68, 77, 11 P.3d 726, 733 (2000) (“an agency's view of the statute will not be 

accorded deference if it conflicts with the statute.  Ultimately, it is for the 

court to determine the meaning and purpose of a statute.”) (citations omitted).   

 Ecology’s regulatory intent is made clear in drafts and comments 

circulated during rulemaking to other State agencies.  Ecology’s Staff 

Report explaining the modification reads in relevant part:  

WAC 197-11-800 (5) Purchase and sale of real property  
Topic: Clarify Exemption for sale of public property  
Rule section: 800(5)  
Background: This section currently provides an exemption 
for the agency actions involving the purchase or sale of public 
property unless there is an “authorized public use” on the 
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property. There is not a definition of public use and some 
agencies have applied this differently. Ecology has suggested 
a definition to help lead agencies apply this exemption more 
effectively and consistently. The initial proposal added the 
qualifier that “authorized” includes a “specifically designated 
preexisting, and documented” public use.  
Concern was voiced that the added exception language is not 
necessary –possibly because SEPA review is not necessary for 
this type of property changes. SEPA review is required for 
real property transactions that may result in change of 
public use because of the related impacts to recreation, 
transportation, cultural and historic resources, housing 
etc.  
… 
Environmental Issues and Mitigating Factors: The 
proposed language is a clarification. No issues. 
 

See CP 319 (emphasis added).  As is clear from the underlined text, Ecology 

clearly intended that under both the existing and clarified rule, SEPA review 

must occur when an agency’s land exchange results in land used by the 

public passing into private hands.  It is notable that Ecology intended to 

retain the same meaning as “authorized public use.”   

 At the time, DNR officially agreed with this view.  Counsel for DNR 

wrote in final comments that “Ecology’s proposed language is tied to a 

public use being ‘designated’ as such for recreational and general public 

use, which DNR agrees make sense from the perspective of the point of 

the exemption, i.e., to examine impacts when land is being transferred 

out of public ownership that is actively used by the public.”  CP 99 

(emphasis added).  DNR also noted that most of its lands were dedicated to 

multiple uses and therefore would not qualify for the exemption unless there 

were specific restrictions in place.  Id. (“Although public lands are generally 
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open to the public, there are exceptions and limitations under the Multi Use 

Act with respect to certain of the land DNR manages. RCW 79.10.100.”).  

Thus, under DNR’s interpretation of the proposed rule at the time of 

promulgation, the Exchange would be subject to SEPA review because the 

lands in question are designated by DNR for multiple uses and used by the 

public. 

c. The lands in question are “subject to a specifically designated 
and authorized public use established by the public landowner 
and used by the public for that purpose,” and therefore SEPA 
applies.  

 
Under the plain language meaning of WAC 197-11-800(5)(b), 

Ecology’s explanation of the intent, and DNR’s understanding of the meaning 

of the rule at the time of promulgation, public land is “specifically designated 

and authorized” public use if the land in question is of a category established 

for public use.  The 1,001 acres of public forest owned by the State that DNR 

proposes to transfer into private ownership plainly meet that test.   

The lands in question are trust lands managed by DNR, subject to the 

multiple use mandate.  This means that the Legislature has explicitly 

designated and authorized this category of lands for public use:  “The 

legislature hereby directs that a multiple use concept be utilized by the 

department in the administration of public lands where such a concept is in the 

best interests of the state and the general welfare of the citizens thereof, and is 

consistent with the applicable provisions of the various lands involved.”  RCW 

79.10.100.   
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Notably, DNR has discretion to determine whether any given parcel 

of trust lands is authorized for public use, according to the agency’s 

determination of whether public use “is in the best interests of the state and 

the general welfare of the citizens,” RCW 79.10.100, and whether public use 

is “compatible with those basic activities necessary to fulfill the financial 

obligations of trust management,” RCW 79.10.120.  The uncontested fact that 

DNR allows multiple uses on the 1,001 acres of public land at issue for the 

Peninsula Land Exchange means that as a matter of law DNR has determined 

that public use is in the best interests of the state and that it is compatible with 

trust management, and has authorized public use.   DNR’s acknowledgment 

that “DNR permits the public to hunt on the trust land parcels included in 

this exchange under its multiple use mandate,” CP 231, means that DNR 

has specifically designated and authorized public use on the parcels.   

The designation and authorization of public use on the Exchange 

parcels by the Legislature and DNR, accompanied with the uncontested actual 

public use, are sufficient to trigger the exception set forth at WAC 197-11-

800(5)(b), and to demonstrate that SEPA review is required.  However, there 

are further instances of specifically designated public use on the parcels.   

The parcels contain specific, designated public rights of way in the 

form of access roads.  Aerial maps clearly depict roads throughout the 

parcels, CP 116-117, and Tribal members use those roads for hunting, 

gathering, and research and monitoring activities.  CP 139-40; CP 138 
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(Tribal Council member Patrick DePoe stating “When I access the parcels 

at issue, I typically use the existing roads on the parcels.”).  DNR builds, 

maintains, and manages these roads and allows public use of its roads.  CP 

230-31.  Moreover, DNR charges the public a fee to access the lands by 

requiring a Discover Pass.12  DNR has recognized the Tribal interest in 

access by entering into a memorandum of agreement with the Makah Tribe 

and Washington Department of Fish and Wildlife (WDFW) providing a no-

cost equivalent available to Makah Tribal members.  See Motion for Stay, 

Third Declaration of Wyatt Golding, Exh. A.   

  Finally, DNR authorizes public hunting on the lands, which is 

regulated by WDFW.  The parcels are part of “game management units” 

identified by WDFW and subject to specific special hunting seasons and 

requirements.  WAC 220-410-060.13  DNR cooperates with WDFW to 

allow hunting on the parcels.14  WDFW recognizes the Tribe’s Treaty 

hunting rights in the affected area, and the Tribe opens these areas to 

hunting annually.  CP 143-175. 

 
12 See DNR “Recreation Opportunities” webpage, re: Hunting,  

https://www.dnr.wa.gov/go#hunting-and-fishing (last accessed August 27, 2020). 
13 The deer hunts are identified as “Hunt Choice” numbers 1216 in the Hoko 

GMU, 1250 in the Dickey GMU, and 1553 in the Pysht GMU; the elk hunts are identified 
at Hunt Choice numbers 1553 and 2077. See WDFW electronic hunting regulations 
packet: http://www.eregulations.com/wp-content/uploads/2020/04/20WAHD-LR2.pdf 
(last visited June 10, 2020). 

14 See DNR “Recreation Opportunities” webpage, re: Hunting, 
https://www.dnr.wa.gov/go#hunting-and-fishing (last accessed June 10, 2020). 
(“Accessing DNR land for hunting requires a Discover Pass for your vehicle. Washington 
Department of Fish and Wildlife (WDFW) oversees game management units on DNR-
managed lands.”) 

https://www.dnr.wa.gov/go#hunting-and-fishing
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In sum, the parcels at issue in these proceedings are exactly of the 

type excepted from WAC 197-11-800(5)(b), because the parcels are 

specifically designated and authorized by the Legislature, DNR, and 

WDFW for public use, and actually put to those uses by the public.  The 

transfer into private hands therefore directly and immediately causes the 

public impact of loss of access—precisely the effect which triggers SEPA 

review to ensure that DNR is fully and accurately informed of the potential 

impacts, alternatives, and mitigation associated with the proposed action.    

d. DNR’s rationale for SEPA exemption is arbitrary and 
contrary to the plain text and intent of WAC 197-11-800(5)(b).   

 
In briefing below, DNR contended that for a land exchange to be 

“specifically designated and authorized” for public use and thus subject to 

SEPA, there must be some sort of additional confirmation from DNR of public 

access.  CP 208.  DNR does not define what “specifically” means, or provide 

indicia of what would be adequately specific, but rather takes a “you know it 

when you see it” approach.  DNR has generated an ad hoc list of examples: 

“campgrounds, associated parking areas, areas with public restrooms, kiosks, 

and signage.”   Id.  While one might think that even under this narrow 

understanding a public road would be similar to a parking area or signage and 

thus constitute a specifically designated public use, DNR contends that a 

recorded easement is required for a trail or road to meet the criteria.  Id.   

 The core problem with DNR’s position is that it has no basis in the 

regulation.  There is no regulatory basis for requiring that public use must not 
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only be designated and authorized, it must also be specifically confirmed in 

writing for a given parcel.  There is likewise no regulatory basis for a 

requirement that the authorization be recorded or otherwise formalized in 

writing specific to the parcel.  DNR’s interpretation is also contrary to the 

expressed intent of Ecology and DNR at the time of the regulation’s 

promulgation, when the agencies agreed that the transfer of lands used by the 

public into private hands would trigger SEPA.   

On a policy level, DNR’s approach is problematic because, in effect, 

it prioritizes certain segments of the public over others.  Under DNR’s 

interpretation, specific recreational uses most common to non-tribal users, 

such as recreational hiking on established trails, receives full SEPA review, 

while dispersed subsistence, cultural, and spiritual activities important to tribal 

users, which by their nature are often conducted privately, receive no review 

at all.  This prioritization is contrary to SEPA’s requirement to consider “any 

adverse environmental effects” of agency action, and declaration that it is 

every agency’s responsibility to “[a]ssure for all people of Washington safe, 

healthful, productive, and aesthetically and culturally pleasing surroundings.” 

RCW 43.21C.030(2)(c)(ii) (emphasis added); RCW 43.21C.020(2)(b) 

(emphasis added).  The loss of public use to substantial areas of land is 

precisely the type of impact to which SEPA review applies, whether or not 

such use is confined to a discrete trail or spread over the broader area of a 

public forest.   



 

35 
 

 DNR’s other, related contention is that most DNR-managed lands are 

public and subject to multiple uses.  As such, DNR argues that Makah’s 

interpretation would swallow the rule and render the SEPA exemption for real 

property transactions under WAC 197-11-800(5)(b) meaningless.   The first 

problem with DNR’s argument is that WAC 197-11-800(5) was 

promulgated by Ecology and applies to all agencies, including all state and 

local bodies.  See WAC 197-11-020(1); WAC 197-11-714(1).  There are 

therefore many publicly owned lands subject to real estate transactions that 

are not used for public uses.  See, e.g., Marino Prop. Co. v. Port of Seattle, 

88 Wn. 2d at 834 (precursor exemption applies to parcel used by port for 

commercial purposes).   

Additionally, there are many DNR-managed properties that qualify 

for the exemption.  For instance, if DNR determined that it was not in the 

interest of the state or consistent with fiduciary obligations for a given 

parcel to be subject to multiple uses, that parcel would not be designated for 

public use and thus a transfer of the parcel would be SEPA exempt.  See 

RCW 79.10.100, RCW 79.10.120.  Likewise, DNR owns and administers 

office buildings, lands subject to mining leases, lands subject to certain 

private shellfishing, grazing, and agricultural uses, and commercial 

properties that are not subject to public use.  For these properties, DNR may 

generally make SEPA exempt real estate transactions under WAC 197-11-

800(5)(b).   
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 In sum, SEPA review is required for the Peninsula Land Exchange 

and no categorical exemption applies.  DNR therefore violated SEPA by 

failing to conduct any environmental review for the Exchange.   

2. SEPA applies because the Exchange is part of a series of 
connected actions.   

In briefing on the Tribe’s Motion for Emergency Stay, DNR disclosed 

for the first time that the agency has already planned three timber sales as part 

of the Exchange, which would follow directly after its implementation.  See 

DNR Resp. to Emergency Motion (July 7, 2020) at 19.  Irrespective of 

whether the Exchange is categorically exempt as a stand-alone decision, it 

triggers SEPA because it is directly connected to already planned timber sales 

on the lands to be acquired, and timber sales are subject to SEPA.   

“One of SEPA's purposes is to provide consideration of 

environmental factors at the earliest possible stage to allow decisions to be 

based on complete disclosure of environmental consequences.” King County 

v. Wash. State Boundary Review Bd., 122 Wn. 2d 648, 663, 860 P.2d 1024, 

1033 (1993).  As a result, under WAC 197-11-305(1)(b)(i), categorical 

exemptions do not apply if a proposal, “is a segment of a proposal that 

includes: (i) A series of actions, physically or functionally related to each 

other, some of which are categorically exempt and some of which are not.” 

The regulation ensures that an agency cannot evade SEPA review by 

“segmenting” a broader proposal into an initial, categorically exempt action 

that leads to later, non-exempt actions. See Thomas v. Peterson, 753 F.2d 

754, 758 (9th Cir. 1985).  
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Here, according to DNR “[t]hree timber sales were planned on the 

parcels to be acquired by the State.”  DNR Resp. on Motion for Stay at 19 

(citing Second Dec. of Griswold ¶¶ 5-8.)  The names, sizes, approximate 

values, and logging techniques for the sales have been determined, and 

preparation for timber sale auctions would commence “[a]s soon as the 

Exchange closes.”  Second Decl. of Griswold at ¶ 6.  DNR timber sales 

approved by the Board are not categorically exempt from SEPA, subject to 

certain limited exceptions for small acreage or value sales.  Noel v. Cole, 98 

Wn. 2d 375, 655 P.2d 245 (1982); WAC 332-41-833(1).  SEPA applies to 

timber sales “because of the public values associated with public lands.” 

WAC 332-41-833(2).  Director Griswold states that for at least one sale, 

“SEPA review would need to be conducted.” Sec. Griswold Decl. at ¶ 7.  

  Thus, DNR has effectively conceded each element of WAC 197-11-

305(1)(b)(i). There is no question that the Exchange and the subsequent timber 

sales are a “series of actions, physically or functionally related to each other.” 

DNR itself contends that there is a direct causal connection between the 

Exchange and the sales, when seeking a bond. See DNR Resp. on Motion for 

Stay at 19-20. The Exchange and sales therefore constitute a series of actions 

“some of which are categorically exempt and some of which are not,” and 

SEPA applies.   

B. The Trial Court Erred by Denying the Motion for Writ of 
Constitutional Certiorari and Thereby Foreclosing Review.   

A claim filed pursuant to a constitutional writ asks the Court to 

exercise the “inherent power” that “courts always have . . . to review agency 
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action to the extent of assuring that it is not arbitrary and capricious.” Pierce 

County Sheriff v. Civil Serv. Com, 98 Wn. 2d 690, 694, 659 P.2d 648 (1983).  

The Court may accept review “if the appellant can allege facts that, if 

verified, would establish that the lower tribunal's decision was illegal or 

arbitrary and capricious.”  Saldin Sec. v. Snohomish Cy., 134 Wn. 2d 288, 

292, 949 P.2d 370, 373 (1998).  “The courts' inherent power of review 

extends to administrative action which is contrary to law as well as that 

which is arbitrary and capricious…An agency's violation of the rules which 

govern its exercise of discretion is certainly contrary to law and, just as the 

right to be free from arbitrary and capricious action, the right to have the 

agency abide by the rules to which it is subject is also fundamental.” Pierce 

Cy. Sheriff, 98 Wn. 2d at 694.  

Granting a constitutional writ of certiorari is simply an initial 

discretionary step toward judicial review of arbitrary and capricious actions 

that would otherwise be insulated from review—it fills the same basic role 

as the more common appeal of an agency action under the Administrative 

Procedure Act.  Saldin Securities, 134 Wn. 2d at 296 (“Because the statute 

does not provide effective review from the Council's determination of 

significance, a constitutional writ is available if the project proponent 

alleges facts that, if verified, indicate the Council's decision was illegal or 

arbitrary and capricious.”).   

In Saldin Securities, the Washington Supreme Court explained:  
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the decisions of this court do not support the conclusion that 
"extraordinary facts or circumstances" must exist before a 
constitutional writ of certiorari may be granted.  We have 
consistently held that "any arbitrary and capricious action is 
subject to review," never indicating that additional 
extraordinary circumstances must exist.   
 

Id. at 294 (citations omitted).  The decision confirmed that issuance of a 

writ of certiorari is not a high bar.  See id. at 298 (“Although the majority 

correctly concludes Saldin should not prevail here, it expands the scope of 

the constitutional writ…”) (Talmudge, J., concurring).  Rather than 

requiring extraordinary circumstances, issuance of writ is a relatively 

routine procedural step that merely ensures that the appellant receives an 

opportunity to be heard by an impartial arbiter regarding its “fundamental 

right” to be free from arbitrary and capricious or illegal action. See Pierce 

County Sheriff, 98 Wn. 2d at 693. A court may not use the threshold 

determination of whether or not to grant a writ as a substitute for deciding 

the merits issue presented by the writ.   

Here, the Tribe alleged two adequate bases for issuance of a writ: 

that the Board’s approval was arbitrary and capricious and that the approval 

was contrary to law.  The Tribe alleged in the Complaint, inter alia, that 

DNR erroneously informed the Tribe and the Board that DNR lacks a 

mechanism or authority to secure continuing access rights, ¶¶ 66-68, and 

that the Tribe does not possess Treaty hunting and gathering rights on the 

parcels in question, ¶ 71-74.  The Tribe further alleged that DNR’s 

contention that it could not secure access rights because they would be too 
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expensive was irrational and without basis, because DNR provided no 

evidence that it had ever actually requested or evaluated the option.  Id. at ¶ 

75.  In Claim 3, the Tribe adequately alleged that these errors and the 

Board’s reliance on these errors rendered approval of the Exchange 

arbitrary and capricious.   

The Tribe also alleged agency decision-making contrary to law.  The 

Complaint alleged that DNR’s refusal to conduct any environmental review 

violated SEPA, ¶¶ 76-84 and Claim 1.  The Tribe further alleged that DNR 

did not adequately consult with the Tribe and did not “identify and address 

cultural resources issues,” in violation of the Public Lands Act as informed 

by the Centennial Accord, New Millennium Agreement, and DNR’s 

consultation policy.  Id. at ¶¶ 63-74 and Claim 2.   

In denying the motion for issuance of a writ, the court relied on 

evidence submitted by affidavit for a related motion for preliminary 

injunction.  CP 358-59. The trial court determined that, based on its 

interpretation of SEPA regulations and the limited record relating to the 

preliminary injunction, DNR complied with SEPA and the Public Lands 

Act.  CP 359.  The trial court ruled that “Plaintiff Makah Tribe has not 

established that the Defendants’ actions were illegal or arbitrary and 

capricious.”  Id.  Based on this determination, the trial court denied the 

motion for a writ of certiorari and dismissed the case entirely.  Id.  In doing 

so, the trial court applied the wrong legal standard.  At the preliminary stage 
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of a motion for writ of certiorari, the Tribe must only “allege facts that, if 

verified, would establish that the lower tribunal's decision was illegal or 

arbitrary and capricious.”  Saldin Securities, 134 Wn. 2d at 292; Pierce Cy. 

Sheriff, 98 Wn. 2d at 694.  The Tribe’s allegations of arbitrary and 

capricious and unlawful decision making satisfy the low threshold 

established for constitutional writs. 

The correct path for the trial court would have been, based on the 

allegations in the Complaint, to order preparation of an administrative 

record.  Based on that record, the court could then determine whether, 

among other things, Makah’s allegations are verified, there was an non-

arbitrary relationship between the facts and DNR’s and the Board’s 

conclusions, and whether as a matter of fact DNR’s interactions with the 

Tribe satisfied the requirements of the Public Lands Act.  For example, 

review of the administrative record would include evaluation of the internal 

steps DNR did or did not take to address cultural resources issues, beyond 

the record of correspondence.  Depending on the Court’s ruling on the 

SEPA issue, it may also be necessary to examine as a factual matter the 

extent or nature of public use of the parcels in question.    

VI. CONCLUSION 

For the foregoing reasons, the Court should invalidate the Exchange 

based on DNR’s violation of SEPA and order DNR to vacate and reverse any 

steps it has taken toward finalization of the Exchange.  In the alternative, if the 
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Court does not rule in favor of the Tribe under SEPA, the Court should remand 

to the trial court for preparation of an administrative record and further 

proceedings.   

Respectfully submitted this 28th day of August, 2020.   
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