
IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF MARYLAND 

 

GLENDORA MANAGO, et al., individually and 

on behalf of all others similarly situated, 

 

Plaintiffs, 

 

v. 

 

CANE BAY PARTNERS VI, LLLP, et 

al.,   

 

Defendants. 

 

 

Case No. 1:20-cv-00945-ELH 

 

 

 

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO STAY 

 

Case 1:20-cv-00945-ELH   Document 76   Filed 02/10/21   Page 1 of 23



i 

 

TABLE OF CONTENTS 

I. INTRODUCTION  1 

II. RELEVANT BACKGROUND 3 

 A. Manago, et al. v. Cane Bay Partners VI, LLLP et al. 3 

 B. Hengle et al. v. Asner et al.  6 

III. LEGAL STANDARD  8 

IV. DEFENDANTS’ MOTION SHOULD BE DENIED 9 

 A. Hengle Is Not Likely to Affect the Scope of this Case 9 

1. The Fourth Circuit is not likely to conclude that Ex parte Young actions 

against tribal officials for violations of state law are improper 10 

2. The potential dismissal of Plaintiffs’ RICO claims against the tribal officials 

does not meaningfully affect the scope of this case at this stage.  13 

 B. The Balance of Harms Weighs Against A Stay 15 

1. Defendants have not shown clearly and convincingly that they will suffer 

hardship or inequity justifying stay 16 

2. Plaintiffs and class members will be unduly prejudiced 18 

V. CONCLUSION 20 

 

 

 

 

 

 

Case 1:20-cv-00945-ELH   Document 76   Filed 02/10/21   Page 2 of 23



- 1 - 

I. INTRODUCTION 

With their Motion to Stay (ECF No. 73-1 (“Motion” or Mot.”), Defendants Cane Bay 

Partners VI, LLLP (“Cane Bay”), David Johnson, Kirk Chewning (collectively, “Cane Bay 

Defendants”), Richard Mayer, Karen Rabbithead, David Blacksmith, and Wesley Scott Wilson 

(collectively, “Tribal Lending Defendants”) (together with the Cane Bay Defendants, 

“Defendants”), attempt to further delay this case, first filed on April 13, 2020, by moving for a 

stay pending the Fourth Circuit decision in Hengle et al. v. Asner et al., No. 20-1062.1 Hengle has 

been fully briefed since September 3, 2020, yet Defendants chose to raise it for the first time only 

now, after already requesting numerous extensions for other reasons, and after the Court signaled 

that no further extensions would be granted. Just a month ago the Court considered Cane Bay 

Defendants’ request for a 76-day extension of the deadline to respond to Plaintiffs’ First Amended 

Complaint (“FAC”). (ECF No. 44.) The Court viewed the request as “excessive,” in part because 

“Cane Bay Defendants already received several significant extensions.” (ECF No. 47 at 3.) Instead, 

the Court set the deadline for February 19, 2021 (id.), and later extended Tribal Lending 

Defendants’ and Tribal Business Council Defendants’ deadlines to the same date (ECF Nos. 66, 

71).  

Because of their dilatory action, Defendants claim the Court’s hands are tied because it 

must stay the response deadline, regardless of the merits of the Motion to Stay, in order to resolve 

the Motion to Stay before Defendants respond to the FAC. (ECF No. 74.) Defendants should not 

be rewarded for such gamesmanship.  

 
1 Defendants Mark Fox, Cory Spotted Bear, Sherry Turner-Lone Fight, Mervin Packineau, V. Judy 

Brugh, Fred Fox, and Monica Mayer (the “Tribal Business Council Defendants”) support the 

Motion. (ECF No. 75.) The Tribal Lending Defendants, together with the Tribal Business Council 

Defendants, are the “Tribal Defendants.”  
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Defendants have failed to meet the test set forth in Landis v. N. Am. Co., 299 U.S. 248 

(1936), to justify a stay in this case. The Motion should be denied for at least two reasons.  

First, Defendants vastly overstate the potential impact of a decision in Hengle. Based on 

the Cane Bay Defendants’ prior motions to dismiss, it appears Defendants are poised to file a rash 

of threshold motions, including asking the Court to compel arbitration, dismiss the RICO and state 

law claims for failure to state a claim, strike the class allegations, and dismiss the claims for failing 

to join a necessary and indispensable party. (See ECF Nos. 25, 28, 29, 30.) Hengle, at best, touches 

on only a couple of these issues. Specifically, Defendants claim that the Fourth Circuit’s pending 

decision on two issues justifies a stay in this case: “(i) whether private plaintiffs can sue tribal 

officials in their official capacities pursuant to Ex parte Young based on alleged violations of state 

law; and (ii) whether RICO authorizes private plaintiffs to seek injunctive relief.” (Mot. at 8.)  

The potential for the Fourth Circuit’s decision on these two issues to change existing law 

is entirely speculative. Defendants posit the Fourth Circuit’s decision could provide a basis for the 

Tribal Defendants to assert that they are immune from claims for violations of state law. But no 

court has held that Ex parte Young, 209 U.S. 123 (1908), does not permit private plaintiffs to sue 

tribal officials in their official capacities for violations of state law. While Defendants may hold 

their breath in the hope that the Fourth Circuit will break with precedent and create a circuit split, 

Defendants’ hypoxic hopes are not a good reason to compel Plaintiffs to wait on the resolution of 

their case. Moreover, the scope of this case will not be greatly affected even if the Fourth Circuit’s 

decision on the RICO question is favorable in the way Defendants postulate. Even if the Fourth 

Circuit’s ruling deprived the Court of personal jurisdiction over out-of-state Plaintiffs’ claims 

against Tribal Defendants: (1) all out-of-state Plaintiffs would remain in this action as the Court 

would still have jurisdiction over their claims against Cane Bay Defendants, and (2) Tribal 
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Defendants would remain in this action as the Court would still have jurisdiction over resident 

Plaintiff Manago’s claims against Tribal Defendants. The posture of the case will have little impact 

on the parties at this stage, and, if necessary, these targeted issues could be addressed in 

supplemental briefing. In sum, Defendants have not established that the speculative potential 

impact of a decision in Hengle is sufficient to stay this case in the interest of judicial economy.  

Second, the balance of harms also weighs against a stay. Defendants have not clearly and 

convincingly established that, if a stay is denied, they would suffer any harm beyond the nominal 

cost of possibly submitting supplemental briefs. On the other hand, Plaintiffs have a right to 

expeditiously pursue their claims. Any further unnecessary delay unduly prejudices that right, 

especially where Defendants continue to subject Plaintiffs and putative class members to illegal 

interest rates in excess of 800% and related harms while this case is pending. (See, e.g., ECF No. 

40 (“FAC”) ¶¶ 1, 272, 277.)  

The Court has already rebuffed the Cane Bay Defendants’ attempt to further delay this 

matter. It should do so again. For these reasons and those explained below, Defendant’s Motion 

should be denied.   

II. RELEVANT BACKGROUND 

A. Manago et al. v. Cane Bay Partners VI, LLLP et al. 

This case is one of many cases in recent years that has challenged nominally “tribal” 

lending schemes. Plaintiffs allege that Cane Bay Defendants sought to use the Mandan, Hidatsa, 

and Arikara Nation (collectively, the “MHA Nation” or the “Tribe”) in North Dakota to insulate a 

predatory lending scheme from federal and state law by piggy-backing on the tribe’s sovereign 

legal status. (FAC ¶¶ 1–11, 110.) Nearly all states in the United States prohibit usurious lending 
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and require lenders to be licensed by the state. Maximum interest rates on unsecured and/or small 

loans are set between 10% and 33%. (See id. ¶¶ 39–79.)  

Cane Bay Defendants began working with the MHA Nation to evade state usury laws as 

early as 2011. (Id. ¶¶ 88–89.) As part of the scheme, the MHA Nation holds itself out as a tribal 

lender through its nominally tribal company, Makes Cents, Inc., which operates under the name 

“MaxLend.” (Id. ¶¶ 84, 89.) Beginning in 2013, MaxLend offered high-interest short term loans 

that charge up to 841.4532% annual interest on short term loans up to $2,500. (Id. ¶¶ 85, 94, 95.) 

These loans are purportedly governed by tribal law and purport to require arbitration or dispute 

resolution proceedings to be conducted under tribal law. (Id. ¶ 85.) Although MaxLend serves as 

the nominal lender of the loans, MaxLend is merely a front for Johnson’s and Chewning’s business 

which is operated through non-tribal entity Cane Bay Partners and other non-tribal companies 

associated with Johnson and Chewning. (Id. ¶¶ 86, 100.) The MHA Nation receives a small 

percentage of the revenue generated from loans made through MaxLend—likely less than 2%. (Id. 

¶ 100.) The Tribal Business Council Defendants’ and the Tribal Lending Defendants’ acquiescence 

in and facilitation of the illegal lending enterprise is a key component of the scheme. (Id. ¶¶ 101–

13.)  

Plaintiff Manago is a resident of Maryland and the other Plaintiffs are residents of Florida, 

Texas, North Carolina, Oregon, Michigan, and South Carolina. All Plaintiffs took out a loan or 

loans with MaxLend over the internet with interest rates well in excess of those allowed by state 

usury laws. (Id. ¶¶ 114–34.) Plaintiffs bring claims on behalf of a National Class of U.S. residents 

who entered into loan agreements with MaxLend and subclasses comprised of the respective 

residents of each state where the Named Plaintiffs reside. (Id. ¶¶ 135–42.) Plaintiffs allege that 

Cane Bay Defendants violated RICO and state usury laws and consumer protection statutes, were 
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unjustly enriched, and engaged in civil conspiracy. (Id., Causes of Action I–XVIII.) Plaintiffs seek 

damages, treble damages, disgorgement of illegal gains, injunctive relief, and attorneys’ fees and 

costs from the Cane Bay Defendants. Plaintiffs allege that the Tribal Lending Defendants and 

Tribal Business Council Defendants violated RICO and the same state laws, and seek related 

injunctive and declaratory relief from the tribal officials in their official capacities only. (Id., 

Causes of Action XIX–XXI.) 

Plaintiff Manago filed the original complaint on April 13, 2020 (ECF No. 1), and Cane 

Bay Defendants were served on April 24, 2020 (ECF No. 7). Defendants Johnson and Chewning 

contested the validity of service but later signed waivers of service, filed on July 10, 2020. (ECF 

Nos. 12, 13.) Due to Standing Order 2020-07, which extended all deadlines in civil cases originally 

set to fall between March 16, 2020, and June 5, 2020, by eighty-four (84) days, Defendant Cane 

Bay’s deadline to respond to the complaint was August 7, 2020. Defendants Johnson’s and 

Chewning’s deadline to respond to the complaint was September 8, 2020. Defendants then 

requested three extensions of time to respond to the complaint (ECF Nos. 10, 21, 23), and finally 

filed four motions in response to the complaint on November 10, 2020. Specifically, Cane Bay 

Defendants filed a motion to dismiss pursuant to Fed. R. Civ. P. 19 (ECF No. 25), a motion to 

dismiss pursuant to Fed. R. Civ. P. 12(b)(6) (ECF No. 29), a motion to compel arbitration (ECF 

No. 28), and a motion to dismiss or strike the class allegations (ECF No. 30).  

After seeking two extensions totaling two weeks (ECF Nos. 32, 33), Plaintiffs filed the 

FAC on December 15, 2020 (ECF No. 40). On December 18, 2020, Cane Bay Defendants sought 

a fourth extension of time that would push back the responsive pleading deadline from December 

29, 2020 to March 15, 2021. (ECF No. 44.) Plaintiffs opposed the motion for an extension. The 

Court granted the motion in part, setting Cane Bay Defendants’ deadline to respond for February 
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19, 2021, finding that, while “reasonable extensions are not uncommon,” “Cane Bay Defendants 

already received several significant extensions,” and that an extension from December 29, 2020, 

until March 15, 2021, was “excessive” where Cane Bay Defendants “have already prepared 

motions to dismiss, at least some of which would be applicable to the Amended Complaint.” (ECF 

No. 47 at 3.)  

Tribal Defendants were served with the FAC on December 29, 2020. (ECF Nos. 50–60.) 

On January 11, 2021, and January 19, 2021, Tribal Defendants, including the Tribal Lending 

Defendants and Tribal Business Council Defendants respectively, separately moved to extend their 

deadlines to respond to the FAC to February 19, 2021. (ECF Nos. 65, 70.) The Court granted the 

unopposed motions. (ECF Nos. 66, 71.) 

Defendants now seek yet another extension of time to respond in the form of a stay pending 

a decision in an appeal that has been fully briefed since before the FAC was filed on December 

15, 2020.     

B. Hengle et al. v. Asner et al. 

Hengle involves a similar lending scheme to that alleged in this action: Non-tribal 

defendants, Asner and Landy, are accused of paying the Habematolel Pomo of Upper Lake, a 

federally recognized Native American tribe, to facilitate a scheme whereby the tribe established 

several tribally-owned lending entities to serve as the nominal lender for usurious loans to Virginia 

consumers with interest rates up to 919%. See Hengle v. Asner, 433 F. Supp. 3d 825, 842 (E.D. 

Va. 2020), motion to certify appeal granted, No. 19-250, 2020 WL 855970 (E.D. Va. Feb. 20, 

2020). Hengle plaintiffs brought claims against Asner and Landy for, inter alia, violations of RICO 

and state law and sought monetary damages. Id. at 838–39. The plaintiffs brought the same claims 

against tribal officials and sought injunctive and declaratory relief. Id.  
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Hengle defendants moved to compel arbitration and to dismiss the claims. The court denied 

defendants’ motion to compel, holding that the arbitration provisions were unenforceable as a 

matter of law “because the Tribal Lending Entities clearly used their superior bargaining power to 

extract Plaintiffs’ assent to terms that blatantly deprived them of remedies granted to them by 

Congress and their state legislators.” Id. at 859. On defendants’ motion to dismiss, the court held 

that the choice-of-law provision in the contracts at issue, which directed that tribal law governed 

the agreements, was unenforceable because it violated “Virginia’s compelling public policy 

against the unregulated lending of usurious loans.” Id. at 867.  

The court also denied defendants’ motion to dismiss pursuant to Rule 19, holding that the 

tribal lending entities, as opposed to the tribal officials, were not indispensable parties where the 

tribal officials had been sued in their official capacities. Id. at 870–71. The court further denied 

the tribal officials’ motion to dismiss for lack of subject matter jurisdiction due to their claimed 

immunity from suit. The court specifically found that the Supreme Court’s decision in Michigan 

v. Bay Mills Indian Cmty., 572 U.S. 782 (2014), “permits Ex parte Young-style claims against 

tribal officials for violations of state law that occur on non-Indian lands.” Hengle, 433 F. Supp. 3d 

at 874. Noting a circuit split on the availability of injunctive relief to private plaintiffs under RICO, 

and therefore the propriety of the RICO claim under an Ex parte Young theory which only allows 

for injunctive relief, the court dismissed plaintiffs’ RICO claims against the tribal officials. Id. at 

886. The court further held that plaintiffs stated plausible claims against Asner and Landy, 

including under RICO. Id. at 894–98. 

The tribal officials appealed the decision, as of right, as to the order denying the motion to 

compel and denying the motion to dismiss for lack of subject matter jurisdiction. (Ex. A at J.A. 

1814.) Asner and Landy also appealed as of right the order denying the motion to compel. (Ex. B 
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at J.A. 1825.) The defendants also moved for leave to appeal under 28 U.S.C. § 1292. As relevant 

to this Motion, the court certified for interlocutory appeal, sua sponte, the question of “whether 

RICO permits Ex parte Young-style relief against the Tribal Officials.” Hengle v. Asner, No. 19-

250, 2020 WL 855970, at *10–11 (E.D. Va. Feb. 20, 2020).  

The Fourth Circuit consolidated the appeals and requested briefing on the issues certified 

by the district court on April 2, 2020. (Ex. C.) Briefing was completed on September 3, 2020, and 

the Fourth Circuit held oral argument on January 26, 2021.   

III. LEGAL STANDARD 

Stays are disfavored when they are requested based on events in unrelated proceedings. As 

the Supreme Court has explained, “[o]nly in rare circumstances will a litigant in one cause be 

compelled to stand aside while a litigant in another settles the rule of law that will define the rights 

of both.” Landis, 299 U.S. at 255. See also Klein v. Adams & Peck, 436 F.2d 337, 339 (2d Cir. 

1971) (“The right to proceed in court should not be denied except under the most extreme 

circumstances.”). “The party seeking a stay must justify it by clear and convincing circumstances 

outweighing potential harm to the party against whom it is operative.” Williford v. Armstrong 

World Indus., Inc., 715 F.2d 124, 127 (4th Cir. 1983). See also Mike’s Train House, Inc. v. 

Broadway Ltd. Imports, LLC, No. JKB-09-2657, 2011 WL 836673, at *1 (D. Md. Mar. 3, 2011) 

(“Before issuing a stay, a court must be satisfied that a pressing need exists, and that that need 

outweighs any possible harm to the interests of the non-moving party.”). Furthermore, the 

proponent “must make out a clear case of hardship or inequity in being required to go forward[.]” 

Landis, 299 U.S. at 255. Thus, it is “[t]he proponent of a stay [that] bears the burden of establishing 

its need.” Clinton v. Jones, 520 U.S. 681, 708 (1997) (citing Landis, 299 U.S. at 255).  
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In weighing a motion to stay, the court should consider three factors: “(1) the interests of 

judicial economy; (2) hardship and equity to the moving party if the action is not stayed; and (3) 

potential prejudice to the non-moving party.” Mullins v. Suburban Hosp. Healthcare Sys., Inc., 

No. CV PX 16-1113, 2017 WL 3023282, at *1 (D. Md. July 17, 2017) (citation and internal 

quotation marks omitted) (denying motion to stay). 

IV. DEFENDANTS’ MOTION SHOULD BE DENIED. 

Defendants have not carried the burden to show a pressing need for a stay. Mike’s Train 

House, 2011 WL 836673, at *1. Instead, all of the Landis factors weigh against granting stay. First, 

a stay does not promote judicial economy because there is only a theoretical possibility that the 

Fourth Circuit’s decision in Hengle will substantially impact the issues Defendants raise, and if it 

does, the issues that will be impacted are narrow and can be addressed in supplemental briefs. 

There is no cause to delay resolution of the myriad of other issues Defendants intend to raise with 

the Court based on the possibility the Fourth Circuit could provide helpful guidance on two isolated 

issues. Second, the balance of harms weighs against a stay. Defendants have not demonstrated that 

they would experience any atypical hardship by continuing to litigate Plaintiffs’ claims over the 

next few months. Plaintiffs and the putative class members, however, would be prejudiced by a 

stay as the harms are ongoing. For all these reasons, the Motion should be denied.  

A. Hengle Is Not Likely to Affect the Scope of this Case.     

Defendants do not and cannot provide any support for the assertion that the Fourth Circuit’s 

decision in Hengle will meaningfully impact this case at this stage. Specifically, Defendants cite 

no decision holding that private plaintiffs cannot sue tribal officials in their official capacities 

pursuant to Ex parte Young for violations of state law, and the viability of out-of-state Plaintiffs’ 

RICO claims against Tribal Defendants is not dispositive as to any party. Thus, neither speculation 

that the Fourth Circuit could split from other Courts of Appeals nor a potential ruling on a non-
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dispositive issue, establishes that the decision in Hengle is likely to impact the orderly course of 

justice in this case, especially where only two issues among many will even potentially be affected.  

1. The Fourth Circuit is not likely to conclude that Ex parte Young actions 

against tribal officials for violations of state law are improper.  

The first question Defendants speculate the Fourth Circuit could answer when it issues an 

opinion is “whether private plaintiffs can sue tribal officials in their official capacities pursuant to 

Ex parte Young based on alleged violations of state law.” (Mot. at 8.) To answer this question in 

the negative, as Defendants hope, the Fourth Circuit would have to split with the First, Second, 

and Eleventh Circuits and reach a conclusion that no court appears to have reached.   

In Ex parte Young, the Supreme Court expressly “recognized an important exception” to 

sovereign immunity which allows official-capacity suits against government officials for 

injunctive or declaratory relief. Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 102 

(1984). In Michigan v. Bay Mills Indian Cmty., 572 U.S. 782 (2014), the Supreme Court opined 

that, if Michigan wanted to shut down an unlicensed, off-reservation tribal casino within its 

borders, “Michigan could bring suit against tribal officials or employees (rather than the Tribe 

itself) seeking an injunction for, say, gambling without a license” in violation of state law. Id at 

796 (citing Mich. Comp. Laws Ann. §§ 432.220, 600.3801(1)(a)). The Supreme Court further 

explained that, pursuant to Ex parte Young, “tribal immunity does not bar such a suit for injunctive 

relief against individuals, including tribal officers, responsible for unlawful conduct.” Id. 

(emphasis in original) (citing Santa Clara Pueblo v. Martinez, 436 U.S. 49, 59 (1978)). This 

language is in accord with longstanding Supreme Court precedent that, “[a]bsent express federal 

law to the contrary, Indians going beyond reservation boundaries have generally been held subject 

to non-discriminatory state law otherwise applicable to all citizens of the State.” Mescalero Apache 

Tribe v. Jones, 411 U.S. 145, 148–49 (1973). 
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Courts of appeals have uniformly confirmed the availability of injunctive relief claims 

against individual tribe members in their official capacities for violations of state law. Most 

recently, the Second Circuit considered whether the language from Bay Mills constituted binding 

precedent or dicta in a case involving a similar tribal lending scheme. See Gingras v. Think Fin., 

Inc., 922 F.3d 112 (2d Cir. 2019), cert. denied sub nom. Sequoia Capital Operations, LLC v. 

Gingras, 140 S. Ct. 856 (2020).2 The Second Circuit found the language was binding precedent 

permitting Ex parte Young-style actions for violations of state law. See id. at 122. This holding is 

consistent with an earlier holding by the Eleventh Circuit. Alabama v. PCI Gaming Auth., 801 F.3d 

1278, 1290 (11th Cir. 2015) (“[T]ribal officials may be subject to suit in federal court for violations 

of state law under the fiction of Ex parte Young when their conduct occurs outside of Indian lands.” 

(citing Bay Mills, 572 U.S. at 795-96)). The First Circuit has also confirmed the availability of Ex 

parte Young-style relief against tribal officials for state law violations. See Narragansett Indian 

Tribe v. Rhode Island, 449 F.3d 16, 30 (1st Cir. 2006) (“At its most expansive, tribal sovereign 

immunity may extend to tribal officers—but only when such officers are acting within the 

legitimate scope of their official capacity,” and “violations of [the state’s cigarette tax] scheme by 

the Tribe's officers fall outside the scope of their official capacity.”). See also Comm'r of New York 

State Dep't of Transportation v. Polite, 127 N.Y.S.3d 701 (N.Y. Sup. Ct. 2020) (“[T]he immunity 

claims of the Tribal defendants, and their challenge to the court's subject matter jurisdiction, cannot 

be sustained.”). 

 
2 The importance of this distinction in the Fourth Circuit is questionable, as the court has stated 

that it “give[s] great weight to Supreme Court dicta.” NLRB v. Bluefield Hosp. Co., LLC, 821 F.3d 

534, 541 n.6 (4th Cir. 2016); see McCravy v. Met. Life Ins. Co., 690 F.3d 176, 181 n.2 (4th Cir. 

2012) (explaining that when evaluating dicta, this Court “cannot simply override a legal 

pronouncement endorsed” by the Supreme Court). 
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On the other hand, Defendants do not cite a single case holding, as they hope the Fourth 

Circuit will, that private plaintiffs cannot sue tribal officials in their official capacities pursuant to 

Ex parte Young for violations of state law. The district court in Hengle also did not note any 

decisions to the contrary when it held that “Bay Mills permits Ex parte Young-style claims against 

tribal officials for violations of state law that occur on non-Indian lands.” Hengle, 433 F. Supp. 3d 

at 874. “To hold otherwise would allow ‘[t]ribes and their officials ..., in conducting affairs outside 

of reserved lands, to violate state laws with impunity.’” Id. (citing Gingras, 922 F.3d at 124).  

Thus, even if the Fourth Circuit rules on this question, Defendants provide little support 

for their speculation that the Fourth Circuit will reach the opposite conclusion of any court to 

consider the issue so far and preclude Plaintiffs’ claims against Tribal Defendants for violations of 

state usury laws that occurred off tribal lands. “Given the uncertainty surrounding the effect a 

decision in [Hengle] will have on the present case,” the Court should deny the Motion. Bureau of 

Consumer Fin. Prot. v. Fair Collections & Outsourcing, Inc., No. GJH-19-2817, 2020 WL 

7043847, at *3 (D. Md. Nov. 30, 2020). See also Bethel Ministries, Inc. v. Salmon, No. CV SAG-

19-01853, 2020 WL 1873623, at *3 (D. Md. Apr. 15, 2020) (declining to stay case “because of a 

theoretical possibility” that pending Supreme Court decision “might provide useful guidance for 

this Court’s resolution” of the case before it).  

Further, a decision on this issue will not simplify the motions Defendants have indicated 

they intend to file in response to the FAC. For example, whether the Tribal Defendants remain in 

this case or not, Defendants will file their Rule 19 motion to dismiss arguing that the action cannot 

proceed because Makes Cents, Inc. is a necessary party that cannot be joined regardless. (Mot. at 

9.) Cane Bay Defendants will also file their 12(b)(6) motion to dismiss with substantially the same 

arguments regardless of the outcome in Hengle. (Mot. at 9 n. 6.) The Tribal Lending Defendants 
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will make the same Rule 12(b)(6) arguments as they have represented to the Court and Plaintiffs 

that they intend to submit joint briefing with the Cane Bay Defendants. (ECF No. 65 at 1.) 

Defendants’ anticipated motion to compel arbitration and motion to dismiss or strike the class 

allegations also do not concern the viability of Plaintiffs’ state law claims against Tribal 

Defendants. The determination of these numerous other issues should not be delayed due to the 

theoretical possibility the Fourth Circuit’s decision could impact an isolated issue.    

2. The potential dismissal of Plaintiffs’ RICO claims against the tribal 

officials does not meaningfully affect the scope of this case at this stage.  

In Hengle, the district court certified the question of “whether RICO permits Ex parte 

Young-style relief against the tribal officials” for interlocutory appeal sua sponte. Hengle, 2020 

WL 855970, at *10–11. The court did so after noting substantial ground for difference of opinion 

as to the answer, as evidenced by a circuit split on the issue. While the weight of recent caselaw 

has answered this question in the affirmative, even if the Fourth Circuit resolves this issue in favor 

of tribal officials it will not dispose of any Plaintiff or Defendant in this action. 

The circuit courts that have considered the availability of injunctive relief to private 

plaintiffs under RICO have split on the issue. “On the one hand, the Ninth Circuit in Religious 

Technology Center v. Wollersheim, on a matter of first impression for any circuit court, concluded 

that RICO does not authorize injunctive relief for private litigants.” Hengle, 433 F. Supp. 3d at 

882 (citing Religious Technology Center v. Wollersheim, 796 F.2d 1076, 1084 (9th Cir. 1986)). 

“Fifteen years after Wollersheim . . . the Seventh Circuit took up the same issue, reaching the 

opposite conclusion to the Ninth Circuit.” Id. at 883 (citing Nat’l Org. For Women, Inc. v. 

Scheidler, 267 F.3d 687, 695–700 (7th Cir. 2001), rev’d on other grounds, 537 U.S. 393 (2003)). 

Specifically, the Seventh Circuit found that “Supreme Court decisions since the 1986 Wollersheim 

opinion convince[ ] us that the approach of the Ninth Circuit (which relied almost exclusively on 
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legislative history of RICO to reach its result, as opposed to the actual language of the statute) no 

longer conforms to the Court’s present jurisprudence.” 267 F.3d at 695. The Fourth Circuit has yet 

to address the issue. See Hengle, 433 F. Supp. 3d at 881 (citing Potomac Elec. Power Co. v. Elec. 

Motor & Supply, Inc., 262 F.3d 260, 268 n.4 (4th Cir. 2001)).  

Notably, while the district court in Hengle agreed with the Ninth Circuit, in a similar tribal 

lending case, a Vermont district court concluded that “equitable relief is available in private RICO 

actions” and that such a claim could be asserted against tribal officials pursuant to Ex parte Young. 

Gingras v. Rosette, No. 15-CV-101, 2016 WL 2932163, at *27–28 (D. Vt. May 18, 2016), aff'd 

sub nom. Gingras v. Think Fin., Inc., 922 F.3d 112 (2d Cir. 2019).  

For these reasons, the Fourth Circuit has good reason to find that plaintiffs can assert RICO 

claims against tribal officials under Ex parte Young. Regardless, Defendants engage in speculation 

about the impact of a decision going the other way. Specifically, Defendants assert that “if the 

Fourth Circuit finds that tribal officials can be sued for violations of state law, but that RICO does 

not authorize private plaintiffs to assert claims for injunctive relief, then this Court will not have 

personal jurisdiction over the out-of-state Plaintiffs’ remaining claims against the Tribal 

Defendants.” (Mot. at 9–11.) Defendants do not contend, nor could they, that such a decision would 

affect the Court’s jurisdiction over resident Plaintiff Manago’s claims against Tribal Defendants 

for violations of state law. Thus, Tribal Defendants would remain in this action under Defendants’ 

hypothetical.  

Moreover, the Court’s jurisdiction over out-of-state Plaintiffs’ claims against the Cane Bay 

Defendants would be unaffected, as the viability of Plaintiffs’ RICO claims against the Cane Bay 

Defendants is not before the Fourth Circuit. While Cane Bay Defendants claim that they will 

escape litigation on these out-of-state claims because “Makes Cents is a necessary party” for the 
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Court to litigate issues relating to Plaintiffs’ contracts (Mot. at 11), that will be a contested issue 

for this Court to decide regardless of the outcome in Hengle.  See Commonwealth of Pennsylvania 

v. Think Fin., Inc., No. 14-CV-7139, 2016 WL 183289 (E.D. Pa. Jan. 14, 2016) (holding tribal 

lender was not necessary party to litigation where no tribal officials were named as plaintiffs). 

Defendants’ argument will also be substantially weakened by the continued presence of Tribal 

Defendants in this action as a result of Plaintiff Manago’s claims, which will likely be sufficient 

to satisfy Rule 19. See Gingras, 2016 WL 2932163, at *20 (“The short answer to the claim of 

indispensable party is that the presence of the Tribal Defendants in this case satisfies the 

requirements of Rule 19.”). 

However, even if the Court finds for Defendants on their indispensable party argument, 

Cane Bay Defendants will remain part of this action to defend, along with Tribal Defendants, 

against resident Plaintiff Manago’s state and federal law claims.  

Because “litigation is almost certain to continue, regardless of the outcome” of the appeal 

in Hengle, with the same parties and largely the same claims, the Motion should be denied. Bethel 

Ministries, 2020 WL 1873623, at *3. See also Consumer Fin. Prot. Bureau, 2020 WL 7043847, 

at *2–3.  

B. The Balance of Harms Weighs Against A Stay.  

Even if Defendants did sufficiently demonstrate that a stay would be in the interest of 

judicial economy, the Motion should still be denied as Defendants have failed to identify “clear 

and convincing circumstances outweighing” the potential harm to Plaintiffs. See Williford, 715 

F.2d at 127. In other words, the remaining two factors— hardship and equity to Defendants if the 

action is not stayed, and potential prejudice to Plaintiffs if it is—“cut strongly against granting a 

stay.” Bethel, 2020 WL 1873623, at *3. See also Gibbs v. Plain Green, LLC, 331 F. Supp. 3d 518, 
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527 (E.D. Va. 2018) (denying stay where “the potential hardship imposed on [defendant] if a stay 

is denied is minimal and easily outweighed by both the interest of judicial economy and the 

potential prejudice to Plaintiffs if a stay is granted”).  

1. Defendants have not shown clearly and convincingly that they will suffer 

hardship or inequity justifying stay.  

First, Defendants have not and cannot carry their burden to justify a stay by clear and 

convincing circumstances because Defendants have failed to establish that they will incur any 

harm by proceeding with this litigation. Defendants assert that (a) “forcing the Tribal Defendants 

to defend this case without resolving their entitlement to immunity will cause irrevocable 

prejudice” (Mot. at 12); and (b) “all Defendants will be prejudiced by expending substantial time 

and resources briefing issues that will be directly impacted by the Fourth Circuit’s ruling in the 

coming months” (Mot. at 13). Neither argument accounts for the early stage of this action (despite 

the fact that it has been pending for nearly a year), and both fail to withstand scrutiny.   

Defendants claim that Tribal Defendants are immune from suit and that the Court may be 

required to dismiss them based on the decision in Hengle. This argument rests on the unsupported 

assertion that the Fourth Circuit could hold that plaintiffs cannot assert Ex parte Young claims 

against tribal officials for violations of state law or RICO. A favorable holding on both issues is 

necessary to support Defendants’ position. As explained above, there is merely a theoretical 

possibility the Fourth Circuit could reach such an unlikely result. (See supra Section A.)  

Critically, Plaintiffs here have alleged that Defendants engaged in a scheme to enable Cane 

Bay Defendants, through MaxLend, to fraudulently exploit tribal sovereign immunity and shield 

usurious loans from perceived liability under state and federal law. (FAC ¶¶ 6, 7, 110.) By claiming 

that not granting a stay would prejudice Tribal Defendants’ sovereign immunity, Defendants 

“attempt[] to put the proverbial cart before the horse”: “Defendants cannot invoke the protection 
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of sovereign immunity when that very right to protection is contested.” Gibbs, 331 F. Supp. 3d at 

527 (denying motion to stay). In Gibbs v. Plain Green, LLC, a case involving a similar tribal 

lending scheme, defendants argued a stay was warranted to prevent subjecting a sovereign entity 

to burdensome litigation. Id. at 525. There, as here, plaintiffs “accused Defendants of fraudulently 

presenting themselves as tribal entities for the purpose of availing themselves of the protections of 

sovereign immunity.” Id. The court denied the stay finding that where “the crux of the underlying 

controversy revolves around a challenge to Defendants’ sovereign status, [tribal lending 

defendant’s] disputed claim of sovereign immunity neither clearly nor convincingly justifies a 

stay.” Id. at 527 (emphasis added). The same is true here: Tribal Lending Defendants cannot carry 

their burden to clearly and convincingly justify a stay based on their contested claim to immunity.   

However, even if the Court finds merit in Tribal Lending Defendants’ argument, this is not 

a case where burdensome discovery is underway. If it is true, as Defendants contend, that the 

Fourth Circuit’s decision in Hengle is “forthcoming promptly” (Mot. at 13), the parties are unlikely 

to get into discovery before the opinion is issued. The Court would not, therefore, be “forcing the 

Tribal Defendants to defend this case without resolving their entitlement to immunity” by denying 

a stay. (Mot. at 12.) Tribal Lending Defendants are only seeking to delay the date by which they 

will have to draft and file (joint) motions (that are presumably largely already drafted) responding 

to the FAC. Defendants will have to carry that burden regardless of the outcome of Hengle. The 

only possible burden Defendants may avoid with a stay is submitting supplemental briefs on these 

targeted issues should the Fourth Circuit decision require it. Gibbs, 331 F. Supp. 3d at 529 (“The 

Court recognizes that Defendants may be inconvenienced by potentially duplicative litigation, but 

this potential inconvenience is outweighed by the other factors.”). 
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Defendants’ contention that they will be “prejudiced” by expending resources fails to hold 

water for the same reason—the only additional resources that could be expended is the submission 

of targeted supplemental briefs. The possibility that Defendants “may incur additional litigation 

costs” is already recognized as “a fairly nominal interest.” Bethel, 2020 WL 1873623, at *3. Here, 

the small amount of those possible additional costs reduces that interest even further.  

Defendants make clear that their claimed prejudice is based merely on their view of 

“efficiency” instead of any real harm when they admit that the only real consequence of denying 

a stay is that the parties may “need to amend or supplement their briefing to address the Fourth 

Circuit’s decision.” (Mot. at 13–14.) But a slight inefficiency, if one exists at all, does not present 

the “rare circumstances” necessary to compel Plaintiffs to stand aside. Landis, 299 U.S. at 255. 

See also Gibbs, 331 F. Supp. 3d at 527 (“[T]he near-certainty of re-litigating complex matters does 

not alone justify a stay.”). 

Defendant’s failure to identify “specific problems” that exceed the typical challenges and 

risks of litigation means that a stay is not warranted. See Williford, 715 F.2d at 128 (“As we view 

it, none of the problems encountered by appellants defy resolution given the normal delays in 

litigation of this kind and the resourcefulness of counsel in developing strategies to meet them.”). 

For example, this is not a case where Defendants could be exposed to inconsistent rulings or 

judgments. Davis v. Biomet Orthopedics, LLC, No. 12-3738-JKB, 2013 WL 682906, at *2 (D. Md. 

Feb. 22, 2013) (granting stay where inconsistent rulings possible for defendant in multidistrict 

litigation). Because Defendants have failed to satisfy their burden, a stay should be denied.  

2. Plaintiffs and class members will be unduly prejudiced.  

Second, Defendants’ contention that Plaintiffs will not suffer any prejudice as a result of a 

stay is unsupported. Plaintiffs will suffer prejudice because a stay would impair their right to 
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proceed in an expeditious manner on their claims and because they are continuing to suffer harm 

from Defendants’ fraudulent and illegal conduct.  

Plaintiffs have a right to pursue their claims expeditiously. See e.g., Decker v. ‘Murica 

LLC, No. 19-104, 2019 WL 10250758, at *2 (D. Colo. Oct. 9, 2019) (“Plaintiffs have a 

presumptive right to proceed expeditiously with their claims. This right should not be denied 

except under the most extreme circumstances.”) (internal citations and quotation marks omitted). 

Resolution of this matter has already been delayed by several months as a result of Defendants’ 

“several significant extensions,” many of which Plaintiffs and the Court allowed as a professional 

courtesy until the requests became “excessive.” (ECF No. 47 at 3.)3 While Defendants claim the 

Fourth Circuit will issue a decision soon, there is no guaranteed date by which it will do so. Even 

small delays have been found to be prejudicial. See Sehler v. Prospect Mortg., LLC, No. 13-473, 

2013 WL 5184216, at *3 (E.D. Va. Sept. 16, 2013) (finding a potential delay of four to six months 

to be “significant” and therefore prejudicial to the non-moving party); Fisher v. United States, No. 

13-MC-08, 2013 WL 6074076, at *5 (E.D. Va. Nov. 18, 2013) (denying a motion to stay because 

the court could not estimate an exact period of delay and could not rule out the potential that the 

delay might be significant). 

Moreover, Plaintiffs’ plausible allegations of ongoing harm weigh against granting a stay 

because of the potential for prejudice. See Yadkin Riverkeeper, Inc. v. Duke Energy Carolinas, 

LLC, 141 F. Supp. 3d 428, 452 (M.D.N.C. 2015) (finding that the balance of factors weighed 

against a stay because a stay would allow the defendants to continue committing the alleged 

 
3 Defendants attempt to place the blame on Plaintiffs for delaying this matter by claiming “they 

waited until December 2020 to file their amended complaint.” (Mot. at 13.) Defendants cannot 

rewrite the procedural history of this case—it was their numerous requests for extensions that 

delayed Plaintiffs’ ability to amend the complaint as of right under Rule 15(a).   
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environmental violations that put the plaintiffs’ health and safety at risk); Henry v. N.C. 

Acupuncture Licensing Bd., No. 15CV831, 2017 WL 401234, at *9 (M.D.N.C. Jan. 30, 2017) 

(finding that the alleged threat of ongoing purported anticompetitive conduct by the defendant 

weighed against a stay). While this matter remains pending, Defendants’ scheme to charge 

desperate consumers illegal interest rates in excess of 800% and Plaintiffs’ and the putative class 

members’ harms arising from that conduct are continuing. (See, e.g., FAC ¶¶ 1, 272, 277.) In Gibbs 

v. Plain Green, LLC, the court found that the same conduct “weigh[ed] heavily against granting 

a stay” because “a stay would force Plaintiffs to make payments on potentially unlawful loans for 

longer than they might otherwise.” 331 F. Supp. 3d at 529 (emphasis added) (citations omitted)).  

The cases Defendants rely on for the proposition that a stay is justified even where the 

appeal will not fully resolve the stayed case are easily distinguished on this basis, as the plaintiffs 

in those cases did not allege ongoing harm. (Mot. at 7.) See Actelion Pharm. Ltd. v. Lee, No. 15-

CV-1266, 2016 WL 205377, at *5 (E.D. Va. Jan. 13, 2016) (plaintiff “made no attempt to explain 

how or why it will suffer harm if the stay is granted”); Orr v. Nat'l Rifle Ass'n of Am., No. 17-CV-

157, 2017 WL 11501503, at *3 (E.D. Va. May 19, 2017) (granting stay where plaintiffs argued 

that stay would delay their day in court and that memories could fade with the passage of time).  

Because Defendants have not clearly and convincingly justified the harm Plaintiffs and 

putative class members will incur by delaying this matter while their fraudulent and illegal conduct 

is ongoing, Defendants’ Motion should be denied.  

V. CONCLUSION 

Defendants have not carried their burden to show that the “rare circumstances” necessary 

to compel Plaintiffs and class members to stand aside while Hengle is decided are present. For the 

foregoing reasons, Defendants’ Motion should be denied. 
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