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The 1854 Treaty of La Pointe was negotiated with the express intent to create 

permanent homes for the Plaintiff Tribes that would remain theirs forever, and could 

not disturbed by the future whims of non-Indian settlers or unilateral changes in federal 

policy. Individual tribal members were promised by the Commissioner of Indian 

Affairs himself that they would receive patents (allotments) or "strong papers" for their 

land that would ensure they could live there for generations, so long as even one Indian 

remained.  

Congress understood the solemn promises that were made, and despite changes 

in federal policy, it never altered the key provisions of the 1854 Treaty. Instead, in 
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numerous subsequent acts Congress repeatedly stated that allotment on the Tribes’ 

reservations was to occur under the terms of the Treaty, not subsequent statutes such as 

the General Allotment Act. Even small alterations in the treaty's allotment mechanism 

were made by Congress only with the prior or subsequent consent of the Tribes.  

The State Defendants do not contest any of these facts. Instead, they argue that 

facts do not matter, and they encourage this Court to travel back in time, rewrite 

history, and apply the General Allotment Act and other similar statutes to the Tribes' 

reservation lands. They make these arguments to justify the State's illegal taxation of 

reservation lands. Similar arguments have already been rejected by the U.S. Court of 

Appeals for the Sixth Circuit, and they should be rejected by this court. There is no 

genuine issue of material fact on Counts I, II, & IV of the Tribes’ Complaint, or the 

Defendants’ defenses, and this Court should grant the Tribes’ motion for summary 

judgment on these issues. 

Argument 

I. The 1854 Treaty precludes state taxation of Indian-owned fee lands. 

The State Defendants admit that the 1854 Treaty does not authorize state taxation 

of Indian-owned fee land within the Tribes’ reservations. Dkt. 202, State Defendants’ 

Brief in Opposition to Plaintiff Tribes’ Motion for Summary Judgment (“State Resp. 

Br.”), at 10-11 (“The material issue is not whether the 1854 Treaty itself authorized 
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taxation of reservation land. No party has suggested that it did.”) (emphasis added).1 They 

contend, however, that the Treaty is silent with respect to taxation of reservation lands, 

and they claim “the Tribes suggest that the Treaty’s silence about taxation itself means 

that their reservation land cannot be taxable.” Dkt. 202, State Resp. Br. at 9-10. Neither 

of these statements is accurate. 

As demonstrated in the Tribes’ opening brief, the 1854 Treaty is not silent with 

respect to taxation of Indian-owned reservation lands. The Tribes’ primary purpose in 

negotiating the Treaty was to obtain a permanent home from which they would never 

be forced to remove. Dkt. 172, Memorandum in Support of Plaintiff Tribes’ Motion for 

Summary Judgment (“Tribes’ Br.”), at 13-14 (citing Dkt. 224, PFOF ¶¶ 133-134, 137, and 

168); see also Dkt. 224, PFOF ¶¶ 100, 103, 108, 118, 119, 123, 143, and 151. This core 

promise was acceded to by the federal government and was formalized primarily in 

two sections of the 1854 Treaty: Article II, which set apart the Tribes’ reservations, and 

Article XI, which stated that the Indians “shall not be required to remove from the 

homes hereby set apart for them.” Dkt. 224, PFOF ¶¶ 135-36. Together, the plain 

                                                 
1 The State Defendants have thus conceded that Article III of the 1854 Treaty did not authorize 
taxation of allotments. While their rebuttal expert witness – Dr. Anthony Gulig – appeared to 
offer an opinion to the contrary, his opinion was not supported by any historical evidence and 
is the subject of the Tribes’ pending Daubert motion. See Dkt. 218, Brief in Support of Motion in 
Limine. The State Defendants have apparently eschewed reliance on his report and deposition 
in their summary-judgment filings, as they have not relied on any of his opinions regarding the 
meaning of the 1854 Treaty. Dkt. 202, State Resp. Br., at 8-17; see also Dkt. 150, State PFOF ¶¶ 30-
33. 
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language of these provisions protects both the Tribes and their members against 

involuntary removal from any reservation lands. Chapter 70 of the Wisconsin statutes 

thus cannot be applied to Indian-owned reservation lands, because taxation and the 

subsequent enforcement of forfeiture-and-sale provisions for failure to pay state taxes, 

would be antithetical to these core treaty guarantees. Dkt. 172, Tribes’ Br. at 10-12. 

Contrary to the State Defendants’ assertions, the text of the treaty need not set 

out each and every way that the Tribes could be involuntarily removed from their lands 

for it to be effective. See, e.g., Donovan v. Navajo Forest Prods. Indust., 692 F.2d 709, 711- 

712 (10th Cir. 1982) (holding that a treaty excluding persons from entering the Navajo 

Reservation unless they were federal agents “authorized to enter upon Indian 

reservations in discharge of duties imposed by law” prevented the Occupational Safety 

and Health Act (OSHA) from applying to tribally owned businesses, as it would 

diminish tribal sovereignty). The non-removal clause is written broadly enough to 

encompass freedom from state taxation. If the federal negotiators––who had a deep 

understanding of the concept of taxation, control over the treaty drafting, and a full 

command of the English language2––had desired a different treatment, they could have 

included explicit language allowing for that approach, as was done in other treaties of 

this era. E.g., Treaty with the Winnebago, art. IV, 10 Stat. 1172 (1855) (providing that 

                                                 
2 Conversely, the concepts of individual land ownership and taxation were not understood by 
most of the Treaty signatories. Dkt. 224, PFOF ¶¶ 152, 153, 155 
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allotted reservation lands would be exempt from “taxation, levy, sale, or forfeiture” 

until authorized by the state legislature); Treaty with the Chippewa (Mississippi Bands) 

at Washington, art. II, 10 Stat. 1165 (1855) (same). 

Yet the State Defendants’ main response to the Tribes’ treaty-based argument 

continues to be that the 1854 Treaty does not use the term “taxation.” Dkt. 202, State 

Resp. Brief, at 11 (“It may be impermissible to give the 1854 Treaty a meaning that its 

Indian signatories could not have understood in 1854, but it is permissible to 

acknowledge that the Treaty does not cover subjects that are not mentioned in it” and 

claiming that “[t]he Tribes have pointed to no language in the 1854 Treaty” precluding 

taxation). In anticipation of this argument, in their opening summary-judgment brief, 

the Tribes’ pointed to the U.S. Supreme Court’s decision last term in Washington State 

Dep’t of Licensing v. Cougar Den, Inc., 139 S. Ct. 1000 (2019). See Dkt. 172, Tribes’ Br. at 17-

18. In Cougar Den, the Supreme Court interpreted an 1855 treaty with the Yakama 

Nation that provided the Nation’s members “the right, in common with citizens of the 

United States, to travel upon all public highways.” Treaty Between the United States 

and the Yakama Nation of Indians, art. III, 12 Stat. 951 (June 9, 1855). The Court held 

that this provision precluded Washington from applying its tax on gasoline imported 

into the state by a Yakama tribal member for ultimate resale on the Yakama reservation. 

Cougar Den, 139 S. Ct. at 1013. 
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The State Defendants claim that Cougar Den is inapposite because it precluded a 

state tax that “burdened an activity of tribal members that was specifically and 

expressly protected by the terms of the treaty in question.” Dkt. 202, State Resp. Br., at 

12. This is not an accurate reading of the case. In fact, Washington asked the Supreme 

Court for this very holding in Cougar Den, claiming that that the Yakima treaty only 

precluded state taxes on the explicit right contained in therein: the right to travel. Thus, 

according to Washington, the treaty prevented state taxes such as road tolls and truck 

license fees, but did not prohibit taxes on goods that were being transported on the 

public highways by tribal members. Citing the very same cases relied upon by the State 

Defendants in their Response Brief here,3 Washington argued to the Supreme Court that 

                                                 
3 On page 10 of their Response Brief, the State Defendants’ cite Choctaw Nation of Indians v. 
United States, 318 U.S. 423, 432 (1943), for the proposition that “Indian treaties cannot be re-
written or expanded beyond their clear terms to remedy a claimed injustice or to achieve the 
asserted understanding of the parties.” This very quote was included in Washington’s brief in 
Cougar Den. Brief for Petitioner, at 21, 35, Cougar Den, 139 S.Ct. 1000 (2019), 2018 WL 3854756, at 
*25, 31. But Choctaw Nation was of no help in Cougar Den and it is of no help here. Choctaw 
Nation involved a series of treaties and agreements between the Choctaw, Chickasaw, and the 
federal government regarding the treatment of tribal slaves who were freed following the U.S. 
Civil War. The final 1902 agreement between the tribes and the federal government “contained 
elaborate provisions” regarding the rights of the Chickasaw and Choctaw freedmen, and the 
Court was simply stating that it would not alter the express terms of that agreement to the 
detriment of one of the tribes. Choctaw, 318 U.S. at 427.  

The State Defendants here also cite Chickasaw Nation v. United States, 534 U.S. 84, 94 
(2001) for the proposition that “[t]he Indian canons of construction are not mandatory rules,” 
and “can be overcome by other circumstances evidencing congressional intent.” Dkt. 202, State 
Resp. Br., at 10. This statement in Chickasaw Nation was not referring to the interpretation of an 
Indian treaty, however; it was about the extension of treaty canons to the interpretation of 
federal statutes. The Supreme Court has never suggested that the Indian understanding of a 
treaty can be “overcome” by the congressional or federal intent of that treaty. Moreover, there 
would be no basis for overturning 200+ years of precedent and adopting such a rule here, where 
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“alleged understandings cannot create unwritten tax exemptions,” that nothing in the 

treaty’s language “says anything about preempting off-reservation taxes on possession 

of goods” simply because they are being transported via highway, and that while 

federal negotiations emphasized that tribal members would retain the right “to go on 

the roads to market,” no documents were found that “suggest that the negotiators 

discussed or that the Yakama understood that goods the Yakama brought to market by 

highway would be exempt from tax.” Brief for Petitioner at 17, 21, 25, 36, Cougar Den, 

139 S. Ct. 1000 (2019), 2018 WL 3854756.  

The U.S. Supreme Court rejected Washington’s limiting interpretation of the 

Yakama treaty. The negotiating history established that the Yakama were seeking the 

right to travel on public highways so they could bring their goods to market, and 

taxation of those goods was therefore precluded. Cougar Den, 139 S. Ct. at 1013. In his 

concurring opinion, Justice Gorsuch (joined by Justice Ginsburg), noted that “[a]t the 

treaty negotiations, a primary concern of the Indians was that they have freedom to 

move about to . . . trade,” and since the treaty promised them “the use of public 

highways without restriction,” the Court would not “permit encumbrances” on that 

right. Id. at 1017 (Gorsuch, J., concurring). Cougar Den then, is directly aligned with this 

case. The primary concern of the Indians in negotiating the 1854 Treaty was to prevent 

                                                 
the federal negotiators of the 1854 Treaty agreed that the Treaty created “permanent homes” for 
the Tribes and precluded their removal from such homes. Dkt. 224, PFOF ¶¶ 112-13, 120, 123, 
126, and 168. 
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their removal from their homes, and Article XI of the Treaty unequivocally promised 

them that they “shall not be required to remove from the homes hereby sept apart for 

them.” Dkt. 189-2, 1854 Treaty Art. XI. This promise precludes Wisconsin from taxing 

reservation lands and involuntarily removing tribal members from those lands for 

failure to pay such taxes. 

Finally, the State Defendants argue that the 1854 Treaty does not protect the 

Tribes from state taxation of the Indian-owned reservation land because “[t]he obvious, 

plain meaning of the no-removal statement in Article 11 is that the federal government 

promised not to require the signatory Indian bands to remove from the reservations 

established for them under Article 2,” but that this promise does not extend to the 

allotments contained in Article 3 of the treaty. Dkt. 202, State Resp. Br., at 14-15. The 

State Defendants do not support this argument with any documentary evidence from 

the treaty negotiations or its implementation, nor is it supported by any expert 

testimony. This is not surprising, because it is an indefensible reading of the Treaty.  

The “homes” Article XI promised the Tribes that they would not be removed 

from were the lands set apart for their future use and benefit. Those lands were 

withdrawn from sale and designated as reservations under Article II of the Treaty, and 

those same lands could be allotted to individual tribal members through Article III of 
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the Treaty.4 Dkt. 189-2, 1854 Treaty. Article III explicitly states that “[t]he United States 

will define the boundaries of the reserved tracts,” and that “the President may, from 

time to time, at his discretion,” allot those reservation lands to tribal members. Id.  

The State Defendants are arguing that the promise the Tribes received in Article 

XI – a promise that was integral to their ceding millions of acres of land – was hollow. 

According to the State Defendants, the Tribes only received assurances that they would 

not be removed from the reservation lands so long as they were held in common; once 

the lands were allotted to individual tribal members, the promise of involuntary 

removal evaporated. But nothing in the text of the Treaty supports this approach, and it 

is contrary to all historical evidence. 

First, Commissioner of Indian Affairs George Manypenny used “homes” and 

“permanent homes” to refer to lands set aside for Indian people, whether those lands 

were held collectively by the tribe, or held individually as allotments. In 1854, the same 

year the Treaty of La Pointe was negotiated, Manypenny personally negotiated several 

treaties that created reservations and either required or authorized allotments to be 

made from land within those reservations. In both the text of these treaties, as well as in 

his summaries of their terms, Commissioner Manypenny commonly referred to both 

                                                 
4 Allotments made to tribal members under Article III of the 1854 Treaty were required to be 
made within reservation boundaries. Allotments made to non-tribal members of mixed Indian-
white heritage under Article II, paragraph 7th of the 1854 Treaty, on the other hand, were made 
outside of the reservations, on the public lands of the United States. 
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the reservation and the allotments as the “home” or “permanent home” of the tribe and 

its members. For example, Manypenny negotiated a treaty with the Oto and Missouri in 

March of 1854, and he provided a copy of this treaty to Henry Gilbert (who had never 

negotiated a treaty before) to use as a guide while he was drafting the 1854 Treaty of La 

Pointe. Dkt. 224, PFOF ¶ 127. In the Oto and Missouri Treaty, Article I assigned the 

tribes a tract of land “for their future home,” and Article VI provided that the President 

could allot that land to tribal members “who will locate on the same as a permanent 

home.” Treaty with the Oto and Missouri, Mar. 15, 1854, 10 Stat. 1038. The same or 

similar language was used in the Treaty with the Omaha in 1854, 10 Stat. 1043 (setting 

aside a reservation in Article I for their “future home,” and noting in Article VI that 

allotments of this land could be provided to individual tribal members as their 

“permanent home”), and the Treaty with the Delaware, May 6, 1854, 10 Stat. 1048 

(noting in Article 11, that if the “Delawares desire it . . . the President may cause the 

country reserved for their permanent home to be surveyed . . . and may assign such 

portion to each person or family as shall be designated by the principal men of the 

tribe”). In fact, it is contained in dozens of treaties during this era, as well as in the 

reports that Commissioner Manypenny submitted to Congress. See, e.g., Treaty with the 

Chasta, 10 Stat. 1122 (1854) (authorizing the President to assign allotments to tribal 

members “as a permanent home”); Treaty with the Umpqua and Kalapuya, 10 Stat. 

1125 (1854) (also referring to allotments as “permanent homes”); Treaty with the Sauk 
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and Foxes of Missouri, May 18, 1854, 10 Stat. 1074; Treaty with the Kickapoo, May 18, 

1854, 10 Stat. 1078; Dkt. 190-15, Manypenny to McClelland, in Annual Report of the 

Commissioner of Indian Affairs (“ARCOIA”), Nov. 25, 1854, at 9 (“The faith of the 

nation was pledged in the most solemn form, before these tribes [in Kansas] removed to 

the region west of the Mississippi, that they should have the undisputed possession and 

control of the country, and that the tracts assigned to them therein should be their 

permanent homes.”); Dkt. 190-4, Manypenny to McClelland, ARCOIA, Nov. 26, 1855, at 

17 (“Without a fixed, permanent and settled home, in my opinion, all efforts to 

domesticate and civilize the aboriginal race will, hereafter, as they have heretofore, 

prove of but little benefit or advantage.”); Dkt. 190-5, Manypenny to McClelland, 

ARCOIA, Nov. 22, 1856, at 8 (“It is exceedingly important that arrangements, heretofore 

suggested with respect to these [Pawnee] bands, be consummated without delay, which 

will settle them down on fixed and permanent homes, and thus promote their comfort 

and relieve the settlers and emigrants from their annoyance.”). Commissioner 

Manypenny obviously believed that the term “home” referred to both the reservation 

held in common by the tribe and the individual allotments held by tribal member 

members within reservation boundaries. 

Additionally, Commissioner Manypenny explicitly told the Tribes that they 

would not be required to remove from their reservations, even after they were allotted. 

The allotments were supposed to strengthen their claim to permanency and prevent 
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their removal, not facilitate it. In the Statement Made by the Indians, written in 1864, 

Tribal leaders noted that Commissioner Manypenny told them: “[n]ext Summer you 

will receive the patents for your lands, which will be the establishment of the 

permanent occupation of your Reservations, which you will never be order[ed] to 

leave.” Dkt. 224, PFOF ¶ 168(d). Under the Treaty, patents (deeds) would only be issued 

when the land was allotted, and the Statement therefore makes clear that Commissioner 

Manypenny told the Indians that it was the issuance of allotments that would ensure 

their permanency and prevent their removal. This is direct, contemporaneous evidence 

of both the federal and Indian understanding of Article XI of the 1854 Treaty. 

Tribal leaders emphasized that the federal government’s promise that they 

would never be removed from their lands was necessary for their consent to the land 

cession. In the Statement Made by the Indians, Tribal leaders noted that “[t]he only reason 

in [sic] my compliance with the request of my Great Father, although he is owing me on 

former sales, is the promise of the privilege of living on my Reservation for ever [sic].” 

Dkt. 224, PFOF ¶ 168(e). They further explained that they were told “[a]s long as there is 

one Indian living, that he be allowed to own the lands. This is all that induces me to let 

my Great Father have the lands across the Lake.” PFOF ¶ 168(f). Treaty Commissioner 

Henry Gilbert likewise reported that no treaty could have been negotiated without the 

promise of permanency. Dkt. 173, PFOF ¶ 137. Thus, federal officials promised the 
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Tribal negotiators that if there was only one Indian left – owning the land as an 

individual – he would never be removed from the land. 

The State Defendants’ reading of the text of the 1854 Treaty is a tortured one,5 

and regardless, the Indian understanding (e.g., how the treaty was negotiated, 

explained, and understood by tribal leaders) of the treaty is controlling. Tribes’ Opening 

Br. at 7-10 (collecting and discussing cases). The Tribes’ position in this case is 

supported by contemporaneous historical evidence and three expert witnesses who 

submitted reports detailing that evidence and providing their opinions regarding the 

same: historians Dr. John Bowes and Dr. Anton Treuer, and linguist Dr. Michael 

Sullivan. Dkt. 85, Bowes Rep., at 1, 29-40; Dkt. 83, Treuer Rep., at 25-44, 46-53; Dkt. 84, 

Sullivan Rep., at 21-24, 25-27; Dkt. 96, Treuer R. Rep., at 36-37; Dkt. 95, Bowes R. Rep., at 

1, 2, 4-12. Meanwhile, the State Defendants have admitted to all of the historical facts 

included in the Tribes’ Proposed Findings of Fact, Dkt. 224, and they do not rely on the 

opinions of either of their expert witnesses for this purpose.6 There is no genuine issue 

                                                 
5The State Defendants also claim that because Article III of the Treaty authorizes the President 
to lift any restrictions on alienation for allotted lands, the removal provision cannot be read “to 
forever protect each allotted parcel of reservation land as a permanent home for its individual 
Indian allottee-owner.” Dkt. 202, State Resp. Br., at 16. But there is a difference between the 
voluntary sale of an individual’s land, and the involuntary taking of that land for failure to pay 
taxes or other reasons. Article XI of the Treaty protects the Tribes and their members from 
involuntary takings, as it explicitly states that they “shall not be required to remove.” (Emphasis 
added). As discussed in the Tribes’ brief in support of summary judgment, “require” means 
“[t]o demand; to ask, as of right and by authority.” Dkt. 172, Tribes’ Br. at 11 (citing Webster’s 
1828 dictionary). 
6Dr. Brigham noted only that the 1854 Treaty did not contain the word “taxation.” He admitted 
during his deposition that he did not conduct any historical research to determine the meaning 
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of material fact. The 1854 Treaty precludes the State from taxing Indian-owned 

reservation lands.  

II. The General Allotment Act is inapplicable to the Tribes’ Reservations. 

Because they have conceded that the 1854 Treaty does not authorize taxation of 

reservation lands, State Resp. Br. at 11, the State Defendants instead argue that the 

General Allotment Act is their source of taxation authority. As already explained in 

detail in prior briefing, however, the General Allotment Act is not self-executing. 

Rather, by its plain language the General Allotment Act required the President to make 

a determination to “cause” allotments under the Act’s terms. Dkt. 224, ¶ 199; 24 Stat. 

388, 389 § 5. Many reservations were not allotted under the General Allotment Act for a 

variety of reasons, e.g. because the reservation was never allotted at all, because the 

reservation was allotted under the terms of a treaty, or because the reservation was 

allotted under other, tribe-specific statutes.  

The record before the Court is clear that the Tribes’ reservations were not allotted 

under the General Allotment Act. Within the first few years after the passage of the Act, 

                                                 
of key provisions of the 1854 Treaty, that he had never given an opinion before on the meaning 
of any Indian treaty, and that he was not giving an opinion on the meaning of the 1854 Treaty in 
this case. Dkt. 115-2, Brigham Dep., at 127:20-128:8. 
 Dr. Gulig opined in his expert report that the Indians “believed that the reservation[s 
provided by the 1854 Treaty] would be a permanent home protecting them from removal.” Dkt. 
94, Gulig Rep., at 2. While he provided other opinions that conflicted with the opinions of the 
Tribes’ experts, those opinions were not supported by historical evidence and they are the 
subject of the Tribes’ pending Daubert motion. Dkt. 217. Perhaps out of recognition that these 
opinions are indeed unsupported, the State Defendants’ have not relied on Dr. Gulig’s opinions 
in their summary-judgment briefing in this case. 
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federal officials concluded that they would not apply the General Allotment Act to the 

Tribes’ reservations because the 1854 Treaty already included an allotment mechanism, 

and substituting the Act for the treaty-allotment mechanism would alter the promises 

made to the Tribes. Dkt. 191-8, TR012911, at TR012918, 9 Land Dec. 292, Sept. 23, 1889. 

Additionally, President Grover Cleveland explicitly refused to allot the Tribes’ 

reservation lands under the General Allotment Act because the lands were not suitable 

for agricultural or grazing purposes, writing: “the lands mentioned are not situated for 

allotment” under the Act. Dkt. 172, Tribes’ Br., at 30-32; Dkt. 224, PFOF ¶¶ 205-210; Dkt. 

191-7 (TR007486, at TR007491 (President Cleveland, Mar. 9, 1894, with accompanying 

Assistant Attorney General Opinion Hall’s opinion concerning the same (TR007492-

96))). 

Thus, both before and after February 1887, land on the Tribes’ reservations was 

allotted under the 1854 Treaty, not the General Allotment Act. This is established not 

only in the historical record through official correspondence, but also in the chain of 

title for each parcel of reservation land. The General Allotment Act required that 

allottees’ lands be held “in trust” by the United States for 25 years, and precluded the 

alienation or encumbrance of those lands during that trust period. Patents under the 

General Allotment Act contained explicit language to this effect: 
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Figure 1: Dkt. 210-47, General Allotment Trust Patent 
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Allotments on the Tribes’ reservations, however, were held in “restricted fee,” not trust 

status. Unlike the General Allotment Act allotments, the allotments under the 1854 

Treaty contained a restriction on alienation that continued indefinitely unless released by 

the President, and prior to any release, Presidential approval was required for all 

transfers. Patents issued on the Tribes’ reservations contained this explicit language: 
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Figure 2: Dkt. 191-23 1854 Restricted Fee Patent 
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The State Defendants do not contest that, as a matter of fact, federal officials 

rejected application of the General Allotment Act to the Tribes’ reservations and instead 

allotted their reservation lands under the 1854 Treaty. Their expert witnesses did not 

produce documents or provide opinions to the contrary, and the State Defendants have 

conceded all of the Tribes’ Proposed Findings of Facts on this issue. Dkt. 224, PFOF ¶¶ 

201-211. Instead, the State Defendants claim that the court should ignore what actually 

happened and rewrite history to determine that the General Allotment Act is applicable 

to the Tribes’ reservations as a matter of law. This is an incredible argument.  

The factual and legal background in this case is clear: the 1854 Treaty, not the 

General Allotment Act and its progeny, governed land on the Tribes’ reservations. But 

even if there were doubt on this point, federal courts must construe ambiguities in 

Indian-specific statutes in favor of preserving tribal rights; the U.S. Supreme Court has 

stated that “[t]his principle of statutory construction has particular force in the face of 

claims that ambiguous statutes abolish by implication Indian tax immunities.” Bryan v. 

Itasca Cnty, 426 U.S. 373, 392 (1976). Courts “are not obliged in ambiguous instances to 

strain to implement (an assimilationist) policy Congress has now rejected.” Id. at 389 

n.14 (internal quotation omitted). The State Defendants are asking this Court to do that 

and much more. Their arguments, addressed individually below, must be rejected. 
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 United States v. Payne supports the Tribes’ position and is of no help to the 
State Defendants. 

On pages 21-24 of their response brief, the State Defendants claim that the U.S. 

Supreme Court has previously held “that allotments made after the enactment of the 

General Allotment Act were made pursuant to that Act, not pursuant to allotment 

provisions in an earlier treaty.” But the State Defendants’ characterization of United 

States v. Payne, 264 U.S. 446 (1924) is wrong. Payne actually supports the Tribes’ position 

here, not the State Defendants’. 

As a factual matter, the reservation in Payne was explicitly allotted under the 

General Allotment Act for many years, with Presidential approval. It was the BIA’s 

decision to unilaterally halt those allotments that led the Court to find that the plaintiff, 

a tribal member denied an allotment, was entitled to one. The Court was not, as State 

Defendants allege, concluding as a blanket matter that the General Allotment Act 

trumps treaty-allotment provisions. In fact, the Court read the General Allotment Act to 

avoid a conflict with the tribe’s treaty, which would have provided the tribal member 

with reservation land that the BIA was later seeking to deny him. The details of this 

complicated history are provided below. 

In 1855, the Quileute (neé Quillehute) and Quinault (neé Quinaielt) Indians 

entered into a treaty with the United States that established a reservation for their 
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benefit in Washington state.7 Treaty of Olympia, 12 Stat. 971 (1855). Article 6 of the 

treaty provided that the President may, “in his discretion,” decide to survey the 

reservation lands and assign allotments to individuals or families who “are willing to 

avail themselves of the privilege, and will locate on the same as a permanent home, on 

the same terms and subject to the same regulations as are provided in the sixth article of 

the treaty with the Omahas.” Id. at Art. VI. The referenced Omaha treaty provided the 

acreage available for allotment for single persons over 21 years of age, and families of 

varying sizes. Treaty with the Omaha, 10 Stat. 1043 (1854). It did not limit the character 

of the land to be allotted (i.e., agricultural, grazing, or timber), but it did provide that 

allotments could not be alienated or leased for a period of more than two years, that the 

allottees were required to live and work on their allotments or the President could deem 

them “abandoned,” and that the allotments were generally to remain inalienable unless 

Congress provided otherwise. Id. at art. VI, 10 Stat. 1043. 

                                                 
7 The reservation provision in the Treaty of Olympia was very different from that contained in 
the 1854 Treaty of La Pointe, as it allowed the President to remove the tribes to a different 
reservation or location if he believed it to be in the best interests of both the Territory and the 
Indians. The Treaty of Olympia also allowed the President to consolidate other “friendly tribes” 
onto any treaty-created reservation. Treaty of Olympia, art VI, 12 Stat. 971. A 10,000-acre 
reservation was originally chosen for the tribes in 1861, but the land was heavily forested and 
not near the tribes’ historic fishing locations. The location was changed in 1873, when President 
Grant issued an Executive Order designating a 200,000-acre reservation along the coast of 
Washington for the tribes. Dkt. 225, Kania Decl. Ex. 18, EXECUTIVE ORDERS RELATING TO INDIAN 
RESERVES FROM MAY 14, 1855, TO JULY 1, 1902, 206 (Washington: Government Printing Office, 
1902); Kania Ex. 19, Annual Report of the Commissioner of Indian Affairs to the Secretary of the 
Interior for the Year 1873, 311 (Washington: Government Printing Office, 1874); see also United 
States v. Mitchell, 463 U.S. 206, 208 (1983) (recounting this history). 
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The President never exercised his discretion to allot the reservation under Article 

6 of the Treaty of Olympia. Instead, “[i]n 1905 the Federal Government began to allot 

the Quinault Reservation in trust to individual Indians under the General Allotment 

Act of 1887, 24 Stat. 388, as amended.” Mitchell, 463 U.S. at 209. A special allotting agent 

was designated for the reservation (as required by the General Allotment Act), the 

reservation was surveyed, and some 700 allotments were selected by members of the 

Quileute and Quinault tribes. Dkt. 225, Kania Decl. Ex. 20, Annual Report of the 

Commissioner of Indian Affairs for the Year June 30, 1905, Part I, 66 (Washington: 

Government Printing Office, 1906; Dkt. 225, Kania Ex. 21, Annual Report of the 

Commissioner of Indian Affairs for the Year June 30, 1906, Part I, 76-77 (Washington: 

Government Printing Office, 1907; Dkt. 225, Kania Decl. Ex. 22, Reports of the 

Department of the Interior For The Fiscal year Ended June 30, 1911, Part II, 21 

(Washington: Government Printing Office, 1912). The patents issued to Indians on the 

Quinault reservation make the allotting mechanism readily apparent; they all reference 

the General Allotment Act directly, and they all state that the land is held in trust by the 

United States for 25 years under that statute: 
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Figure 3: Dkt. 225-2 Quinaielt Reservation General Allotment Patent 
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See also United States v. Eastman, 118 F.2d 421, 424 (9th Cir. 1941) (noting that 

“[t]he trust patents for allotments [on the Quinault reservation] were issued in 

conformity with the General Allotment Act of February 8, 1887,” as “[t]hey contain the 

usual provision that the United States will hold the land allotted, subject to all statutory 

provisions and restrictions, for 25 years in trust for the sole use and benefit of the 

Indians”).8 

Federal officials suddenly stopped issuing allotments on the Quinault 

reservation. Even though the President had authorized allotment of the reservation 

under the General Allotment Act, finding that it was suitable for agricultural or grazing 

purposes, BIA officials argued that the remaining land being sought for allotment was 

timbered and was to be “administered for the common benefit of the Indians having 

rights on this reservation.” Dkt. 225, Kania Decl. Ex. 23, Report of the Commissioner of 

Indian Affairs to the Secretary of the interior of the Interior For The Fiscal year Ended 

June 30, 1914, 46 (Washington: Government Printing Office, 1914).They argued that the 

determination of usefulness for agricultural or grazing needed to be made on a parcel-

by-parcel basis, rather than a reservation-wide basis. Id. Even though only timbered 

lands remained on the reservation, in 1911 Congress passed a statute that “authorized 

and directed” the President to make allotments on the Quinault Reservation, “under the 

                                                 
8 This, of course, is in stark contrast to the allotments on the Wisconsin Tribes’ reservations, 
which were made under the 1854 Treaty as evidenced by historical correspondence and patents 
for land. Dkt. 224, PFOF ¶¶ 201-02, 204, 206-207, 210-211, 216-217. 
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provisions of the allotment laws of the United States.” Act of March 4, 1911, 36 Stat. 

1345. Yet federal officials still refused to allot the remaining reservation land. Rather, 

they suggested that the timber be cut first, and the proceeds be distributed on a per 

capita basis to all tribal members. Only after the timber was cut, federal officials argued, 

should the land be allotted.9 Id. 

Tommy Payne, a Quileute tribal member, brought suit when he was denied the 

deed to an allotment he selected (with the help of the special reservation allotting agent) 

because it was timbered land. Dkt. 230, Routel Decl. Ex. 268, Complaint, Oct. 29, 1920, at 

2-3. Payne pointed out that the 1855 Treaty did not limit allotments to any type of lands, 

that hundreds of allotments were already made on the Quinault reservation under the 

General Allotment Act, and that Congress had specifically directed the allotment of the 

remaining land. Dkt. 230, Routel Decl. Ex. 269, Brief for the Appellee Tommy Payne, 

undated, at 2-4. 

The District Court (Judge Edward E. Cushman) noted that the 1855 Treaty did 

not limit the allotment of lands to those suitable for agricultural or grazing purposes. 

Dkt. 230, Routel Decl. Ex. 270, Opinion, July 20, 1921, at 13. In a decision rendered long 

                                                 
9 Dkt. 225, Kania Decl. Ex. 23, REPORT OF THE COMMISSIONER OF INDIAN AFFAIRS TO THE 
SECRETARY OF THE INTERIOR OF THE INTERIOR FOR THE FISCAL YEAR ENDED JUNE 30, 1914, 46 
(Washington: Government Printing Office, 1914) (“Practically all of the agricultural and grazing 
lands on this reservation have been allotted. The heavily timbered land of the reservation is a 
very valuable tribal asset, and the sale of the timber should be administered for the common 
benefit of the Indians having rights on this reservation.”) 
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before the Supreme Court’s modern treaty-abrogation jurisprudence, the court noted 

that implied repeals are disfavored, especially of treaties, which are contractual in their 

nature, and therefore, “it is the duty of the Court to give full effect to both [the treaty 

and the statute] where it can reasonably be done.” Dkt. 230, Routel Decl. Ex. 270, 

Opinion, July 20, 1921, at 12. The court seemed to believe that discrimination or at least 

favoritism was involved, noting that federal officials had made allotments to the 

Quinaults living on the reservation, but not the Quileutes, and “[n]o explanation is 

given” for this discrepancy. Dkt. 230, Routel Decl. Ex. 271, Memorandum Decision on 

the Merits, Jan. 19, 1922, at 17. The District Court did not decide whether the lands 

should be allotted under the treaty, the General Allotment Act, or the 1911 Act, and 

simply noted that “the land described is unallotted, unimproved, vacant, Indian lands 

subject to selection and allotment, under the laws of the United States and plaintiff is 

lawfully entitled to have said land allotted to him.” Dkt. 230, Routel Decl. Ex. 272, 

Finding of Fact and Conclusions of Law, Jan. 26, 1922, at 21. 

An appeal to the U.S. Court of Appeals for the Ninth Circuit followed, and that 

court found two grounds for upholding the district court’s decision authorizing an 

allotment. First, the court noted that the provisions of the treaty did not restrict the 

character of the land to be allotted. When the treaty was made, the reservation was 

timbered, yet it included provisions authorizing allotment. United States v. Payne, 284 F. 

827, 828 (9th Cir. 1922). Second, the court noted that the General Allotment Act 
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contemplated the survey and allotment of reservations “when, in the opinion of the 

President, the lands could be advantageously used for farming or grazing purposes by 

the Indians.” Id. at 828-29. The President had made this determination, and the survey 

of the reservation had been conducted and allotments had been selected. Id. at 829. The 

Ninth Circuit concluded that the United States could not now withhold a particular 

allotment selection by claiming that the land was more valuable for its timber. Id. In 

doing so, the Ninth Circuit seemingly found no inconsistency between the treaty and 

the General Allotment Act, explaining that “the allotment act of 1887 does not prevent 

the carrying out of the true intent of the treaty provisions, and [] Payne is entitled to the 

land selected.” Id. 

The federal government appealed once again, this time to the U.S. Supreme 

Court. The Supreme Court upheld the Ninth Circuit’s decision and held that the Treaty 

of Olympia was not abrogated by the General Allotment Act: 

The Treaty makes no restrictions in respect of the character of the land to 
be ‘assigned,’ and while the Allotment Act, being later, must control in the 
case of conflict, it should be harmonized with the letter and spirit of the 
treaty, so far as that reasonably can be done, since an intention to alter, 
and pro tanto abrogate, the treaty, is not to be lightly attributed to 
Congress. These Indians yielded whatever claims they may have had to a 
valuable and extensive area in exchange for a relatively small reservation, 
relying upon what they undoubtedly understood to be an assurance on 
the part of the general government that they would be given individual 
and permanent homes therein. . . . It follows that, if the Allotment Act is 
now construed to exclude such lands from allotment, a materially 
restrictive change will have been wrought in the terms of the treaty. Such 
a construction is to be avoided, if possible. . . . We are therefore 
constrained to reject the rigidly literal interpretation of the Allotment Act 
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for which the government here contends. It is not an unreasonable view of 
the requirement that an allotment shall not ‘exceed eighty acres of 
agricultural or one hundred and sixty acres of grazing land’ to say that it 
was meant, not to preclude an allotment of timbered lands, capable of 
being cleared and cultivated, but simply to differentiate, in the matter of 
area, between lands which may be adapted to agricultural uses and lands 
valuable only for grazing purposes. 
 

United States v. Payne, 264 U.S. 446, 448-49 (1924). This decision in no way supports the 

State Defendants’ arguments. 

First, even before the U.S. Supreme Court’s current, more protective standard for 

treaty abrogation was established, the Court made clear that it would construe the 

General Allotment Act not to abrogate the provision of the treaty, if at all possible. Id. at 

449. Second, while the Court went on to hold that the General Allotment Act, when 

construed to prevent a conflict with the Treaty of Olympia, could be read to authorize 

the allotment of timbered lands, that decision was necessarily quite limited and 

factually specific. Id. The President had already authorized allotment of the Quinault 

reservation under the General Allotment Act, and hundreds of allotments under that 

statute had already been issued. The question presented in Payne was simply whether 

the fact that a particular parcel was timbered would prevent its allotment under the Act. 

The Court held it did not. 

Nothing in Payne supports the State Defendants’ position in this case. The State 

Defendants ask this court to go back and rewrite history. They want the Court to 

overturn the decision made by the President of the United States to allot the Wisconsin 
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Tribes’ reservations under the 1854 Treaty and not the General Allotment Act. Dkt. 224, 

PFOF ¶ 210; Dkt. 191-7 (TR007486, at TR007491, President Grover Cleveland, Mar. 9, 

1894). They ask this Court to change the terms of the property right provided to Tribal 

members in their patents from the United States, which clearly indicated that they were 

restricted fee patents issued under the 1854 Treaty, and not trust patents issued under 

the General Allotment Act. To do so, this Court would need to abrogate the core 

provision of the 1854 Treaty. Payne does not sanction this result. 

 The State Defendants ignore or misread subsequent congressional 
legislation clearly authorizing treaty allotments. 

There is an obvious conflict between the terms of the 1854 Treaty and the terms 

of the General Allotment Act. The former agreement between multiple sovereigns 

authorized allotments of land to certain tribal members through restricted fee patents, 

which required the President to authorize their alienation or encumbrance and could 

not be taxed by the State. The later statute, passed unilaterally by Congress, generally 

authorized the President, in his discretion, to allot reservations suitable for agricultural 

or grazing purposes through patents held in trust for 25 years. After the expiration of 

that trust period, the land was to be taxable by the State and freely alienable.  

As discussed elsewhere, Dkt. 172, Tribes’ Br., at 28-35; Dkt. 215, Tribes Resp. Br., 

at 13-19, nothing in the text of the General Allotment Act, or in the legislative history of 

that Act provides a clear congressional decision to abrogate the terms of the 1854 Treaty 

and provide just compensation for that abrogation. Therefore, under U.S. Supreme 
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Court precedent, the Treaty controls. But the Tribes’ argument does not stop here. 

Congress enacted several statutes after the General Allotment Act that specifically 

govern the allotments of land on the Wisconsin Tribes’ reservations. These statutes 

require allotments to be made under the 1854 Treaty, and they control here. 

1. The State Defendants have offered no explanation for why later 
congressional acts, which specifically require allotments under the 1854 
Treaty, do not control. 

Basic rules of statutory construction provide that implied repeals are disfavored. 

But when an irreconcilable conflict exists between two statutes, the statute that is 

enacted more recently typically supersedes the conflicting portion of the prior 

enactment, even though it does not explicitly reference or repeal that prior statute. 

Squillacote v. United States, 562 F. Supp. 338, 344 (E.D. Wis. 1983), aff'd in part, rev'd in 

part, 739 F.2d 1208, 1215 (7th Cir. 1984); see also Posadas v. Nat’l City Banks of New York, 

296 U.S. 497, 503 (1936) (“There are two well-settled categories of repeals by implication: 

(1) Where provisions in the two acts are in irreconcilable conflict, the later act to the 

extent of the conflict constitutes an implied repeal of the earlier one; and (2) if the later 

act covers the whole subject of the earlier one and is clearly intended as a substitute, it 

will operate similarly as a repeal of the earlier act.”). An exception to this rule applies 

when the prior statute is more specific, and the later statute is more general in nature. 

Then, a specific statute controls a more general statute, regardless of the timing of 

enactment. Morton v. Mancari, 417 U.S. 535, 550 (1974) (holding that “the Indian 
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preference [provision contained in the 1934 Indian Reorganization Act] is a specific 

provision applying to a very specific situation. The 1972 Act, on the other hand, is of 

general application. Where there is no clear intention otherwise, a specific statute will 

not be controlled or nullified by a general one, regardless of the priority of enactment”); 

see also Radzanower v. Touche & Co., 426 U.S. 148, 153 (1976) (“It is a basic principle of 

statutory construction that a statute dealing with a narrow, precise, and specific subject 

is not submerged by a later enacted statute covering a more generalized spectrum. 

Where there is no clear intention otherwise, a specific statute will not be controlled or 

nullified by a general one, regardless of the priority of enactment.”) (internal quotation 

marks omitted). 

The General Allotment Act was passed by Congress on February 8, 1887. The 

State Defendants admit (indeed argue) that this is a general statute, not specific to any 

particular reservation. Dkt. 202, State Resp. Br., at 18. Long after the General Allotment 

Act was passed, however, Congress enacted a series of statutes that specifically 

authorized the allotment of lands on the Plaintiff Tribes’ reservations. Dkt. 172, Tribes’ 

Br., § II(C), at 35-40. These statutes are both later in time and more precise in their scope, 

and they specifically state that allotments are to be made under the terms of the 1854 

Treaty. Thus, the terms of these statutes control, not the terms of the General Allotment 

Act. 
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On the Red Cliff Reservation, all of the allotments were made before the passage 

of the General Allotment Act except for those in the area that Congress added to the 

reservation by a Joint Resolution in 1895. Dkt. 208, Supp. PFOF ¶¶ 327, 331-333, 336-37. 

This was the section of land that the President had explicitly decided he was without 

power to allot under the General Allotment Act, Dkt. 224, PFOF ¶¶ 208-210, and rather 

than authorize allotments in that area under the Act, 10 Congress explicitly stated that 

“said lands shall be allotted to the members of the Red Cliff band . . . in accordance with 

the provisions of said treaty.” Dkt. 209-46, 28 Stat. 970, 970-71. The Tribes identified this 

legal authority in their Complaint, Dkt. 1, Compl. ¶¶ 6, 101-102, 115, the Tribes’ experts 

discussed its application in their expert reports, Dkt. 83, Treuer Rep., at 65; Dkt. 96, 

Treuer R. Rep., at 6-7; Dkt. 103-2, Bowes R. Rep., at 23, and the Tribes’ Memorandum in 

Support of Summary Judgment set forth this argument and supporting evidence. Dkt. 

172, Tribes’ Br., at 32-33. The State Defendants have provided no explanation or 

response. This Court cannot conclude that the General Allotment Act applied on the 

Red Cliff Reservation because it would require ignoring Congress’s specific and explicit 

later-in-time directive in the 1895 Act.  

                                                 
10 In 1894, after President Grover Cleveland refused to authorize allotments at Red Cliff 
Reservation under the General Allotment Act, the Commissioner of Indian Affairs advised the 
Indian Agent concerning pending legislation “in the House of Representatives confirming the 
title of these Indians to the reservation and authorizing allotments under the treaty of September 30, 
1854[.]” Tribes’ Second Supp. PFOF ¶ 415; Routel Second Suppl. Decl. Ex. 267 (TR0012777, at 
TR012778-79, Browning to Mercer, Mar. 29, 1894) (emphasis added); see Dkt. 83, Treuer Rep., at 
65. 
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On the other Tribes’ reservations, similar statutes were enacted. In 1901, 

Congress passed a statute to clarify that tribal members living on the Bad River 

Reservation were entitled to allotments under the terms of the 1854 Treaty, even though 

they were not eligible for such allotments at the time of its negotiation (because, for 

example, they were not yet born in 1854): 

CHAP. 350 – An Act Providing for allotments of lands in severalty to 
the Indians of the La Pointe or Bad River Reservation, in the State of 
Wisconsin. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled. That with the consent of the Chippewa 
Indians of Lake Superior, located on the Bad River Reservation, in the 
State of Wisconsin, to be obtained in such manner as the Secretary of 
the Interior may direct, the President may allot to each Indian now 
living and residing on said reservation and entitled to so reside, and 
who has not heretofore received an allotment, not exceeding eighty 
acres of land, such allotments to be subject in all respects, except as to the 
age and condition of the allottee, to the provisions of the third article of the 
treaty with the Chippewas of Lake Superior and the Mississippi, concluded 
September thirtieth, eighteen hundred and fifty-four. 

Dkt. 1-6, Act of Feb. 11, 1901, 31 Stat. 766 (second emphasis added). In 1907, Congress 

amended this Act because it had been misinterpreted as rendering otherwise-eligible 

persons ineligible for allotments because they did not live on the Bad River Reservation 

at the moment the 1901 Act was passed. The 1907 Act read: 

CHAP. 2514. – An Act To amend the Act of Congress approved 
February eleventh, nineteen hundred and one, entitled “An Act 
providing for allotments of lands in severalty to the Indians of the La 
Pointe or Bad River Reservation, in the State of Wisconsin.” 
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Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Act of Congress approved 
February eleventh, nineteen hundred and one (Thirty-first Statutes, 
page seven hundred and sixty-six), entitled “An Act providing for 
allotments of lands in severalty to the Indians of the La Pointe or Bad 
River Reservation, in the State of Wisconsin,” shall not be construed so 
as to bar or in any manner abridge or curtail the right of any Indian to 
allotment on said reservation, whether born before or after the passage 
of said Act, as provided by the treaty concluded with the Chippewas of Lake 
Superior and the Mississippi, September thirtieth, eighteen hundred and fifty-
four. 

Dkt. 1-7, Act of March 2, 1907, 34 Stat. 1217 (second emphasis added). Both of these 

Acts, which are specific to the Bad River Reservation and passed long after the General 

Allotment Act was adopted, provide that allotments are to be made under the 1854 

Treaty. Once again, the Tribes identified this legal authority in their Complaint, Dkt. 1, 

Compl. ¶¶ 104-105, 116, the Tribes’ experts discussed its application in their expert 

reports, Dkt. 83, Treuer Rep., at 65; Dkt. 85, Bowes Rep., at 78, 84; Dkt. 103-2, Bowes R. 

Rep., at 23-26, and the Tribes’ Memorandum in Support of Summary Judgment set forth 

this argument and supporting evidence. Dkt. 172, Tribes’ Br., pp. 36-27. The State 

Defendants have provided no explanation or response for how this Court can ignore 

these Acts, which provide for allotment under the 1854 Treaty, not the General 

Allotment Act. 

On the Lac Courte Oreilles and Lac du Flambeau Reservations, Congress passed 

a statute nearly identical to the 1901 Act, which was also designed to ensure that tribal 

members born after the 1854 Treaty was negotiated obtained allotments: 
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CHAP. 399. – An Act Providing for allotments of lands in severalty to 
the Indians of the Lac Courte Oreille and Lac du Flambeau 
reservations in the State of Wisconsin. 

Be it enacted by the Senate and House of Representatives of the United States 
of American in Congress assembled. 

SECTION 1. That with the consent of the Chippewa Indians of Lake 
Superior, located on the Lac Courte Oreille Reservation in the State of 
Wisconsin, to be obtained in such manner as the Secretary of the 
Interior may direct, the President may allot to each Indian now living 
and residing on said reservation and entitled to so reside, and who has 
not heretofore received an allotment not exceeding eighty acres of 
land, such allotments to be subject in all respects, except as to the age 
and condition of the allottee, to the provisions of the third article of the 
treaty with the Chippewas of Lake Superior and the Mississippi, concluded 
September thirtieth, eighteen hundred and fifty-four. 

SEC. 2. That the provisions of section one of this Act shall also under 
same terms and conditions apply to the Chippewa Indians of Lake 
Superior located on the Lac du Flambeau Reservation in the State of 
Wisconsin. 

Dkt. 1-8, Act of Feb. 3, 1903, 32 Stat. 796 (second emphasis added). This Act was also 

identified by the Tribes in their Complaint, Dkt. 1, Compl. ¶¶ 106, 116, 123 the Tribes’ 

experts discussed its application in their expert reports, Dkt. 85, Bowes Rep., at 79-80, 

83, 96; Dkt. 103-2, Bowes R. Rep., at 23, and the Tribes’ Memorandum in Support of 

Summary Judgment set forth this argument and supporting evidence. Dkt. 172, Tribes’ 

Br., at 37. The State Defendants have provided no explanation or response for how this 

Court could alter the terms of this 1903 Congressional statute by deciding, retroactively, 

that the allotments were issued under the General Allotment Act. Thus, all four of the 

Plaintiff Tribes have specific acts, post-dating the General Allotment Act, that apply to 

Case: 3:18-cv-00992-jdp   Document #: 232   Filed: 02/03/20   Page 35 of 48



36 

confirm allotments were issued under the 1854 Treaty, and the State Defendants have 

failed to offer any counter-argument to these acts.  

2. The 1914 Act provides additional support for the Tribes’ position, not the 
State Defendants’ arguments. 

As the Tribes discussed in their opening summary-judgment brief, Congress also 

passed two later, tribe-specific statutes which demonstrate that the 1895, 1901, 1903, and 

1907 actions were not flukes: Congress knew the difference between allotments issued 

under the 1854 Treaty and allotments issued under the General Allotment Act, and was 

deliberate about its choices regarding which of those authorities would apply. Dkt. 172, 

Tribes’ Br. at 37-40.  

In 1914, Congress passed a statute that contained two different allotment 

mechanisms to be applied on the Bad River Reservation. Act of Aug. 1, 1914, 38 Stat. 

582, 605-08. This 1914 Act required the creation of a roll of Bad River Indians who were 

eligible for, but had yet to receive, reservation allotments. This provision was the 

culmination of the Tribe’s years-long lobbying efforts to remedy problems in 

implementation of the 1901 Act discussed in Section II(B)(1) above. Dkt. 224, PFOF ¶¶ 

227-30. The 1901 Act permitted the granting of allotments to women who were not 

otherwise heads of their household, and to Tribal members under age 21. Dkt. 224, 

PFOF ¶¶ 219-20; Dkt. 1-6, Act of Feb. 11, 1901, 31 Stat. 766. An allotment list was created 

by Indian Agent Campbell to effectuate the 1901 Act, but because the eligibility of some 

individuals on the list was disputed, federal approval was delayed. Dkt. 224, PFOF ¶ 
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230; Dkt. 191-48 (TR008857-58, Campbell to Jones, Dec. 7, 1901). Following the passage 

of the 1907 Act, intended to rectify misinterpretations of the 1901 Act, new allotments 

lists were created. Dkt. 224, PFOF ¶¶ 223-24; Dkt. 1-7, Act of Mar. 2, 1907, 34 Stat. 1217. 

But issues with these subsequent allotment schedules only increased. Dkt. 224, PFOF ¶ 

230; Dkt. 103-2, Bowes R. Rep., at 24-25 (describing Indian Agent Campbell’s attempts 

to allot land at Bad River to St. Croix Chippewa rather than Bad River Tribal members). 

Indian Agent Campbell was involved again, and this time he was trying to allot Bad 

River lands to St. Croix Chippewa, whom he believed were more deserving of land 

because they were full-bloods. Dkt. 224, PFOF ¶ 230; Dkt. 191-31 (TR009161-63, 

Campbell to Valentine, Dec. 22, 1908). While Campbell argued for these St. Croix 

Chippewa to receive allotments at Bad River, Senator LaFollette of Wisconsin called for 

an investigation. Dkt. 224, PFOF ¶ 230; Dkt. 191-31(TR009161-63, Campbell to Valentine, 

Dec. 22, 1908); Dkt. 191-33 (TR008575, Unsigned to Mr. Secretary, Dec. 4, 1908). 

By 1911, the allotment lists for Bad River were still being investigated, which 

meant not only that Tribal members were not receiving title to reservation lands, but 

also that logging could not take place on the lands, and the community was becoming 

desperate. Dkt. 224, PFOF ¶ 230; Dkt. 191-32 (TR008360, at TR008362-63, Hauke to 

Lenroot, June 29, 1911). When Wisconsin Congressman Lenroot inquired into the 

matter, the Acting Commissioner of Indian Affairs Hauke suggested still more 

legislation to fix the issue. Id. at TR008362-64. This time, instead of addressing only 
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allotments, it was recommended that the legislation also address the valuable timber 

that remained on the unallotted Bad River Reservation. Id. at TR008364. By the end of 

1913, the proposed legislation had not yet been adopted by Congress, meaning 

allotments had still not been completed at Bad River. Second Supp. PFOF ¶ 414; Dkt. 

230, Routel Decl. Ex. 263 (TR008396, Hauke to Miller & Miller, Oct. 1, 1913)). 

Congress finally acted in 1914 by including a provision in the annual Indian 

Appropriations Act directed to Bad River: 

That within ninety days after the approval of this Act a complete roll of the 
unallotted members of the La Pointe or Bad River Band of Chippewa Indians, of 
the State of Wisconsin, entitled to allotment under existing laws on the Bad River 
Reservation, shall be made and completed by the Secretary of the Interior with 
the assistance of a committee of members of said band duly appointed by a 
general council of the Bad River Band of Chippewa Indians called for that 
purpose. Immediately therefore allotments of land (exclusive of the 
merchantable timber thereon) within said reservation shall be made in conformity 
with the provisions of the treaty of September thirtieth, eighteen hundred and fifty-four 
(Tenth Statutes at Large, page eleven hundred and nine) and subsequent Acts of 
Congress relating thereto, to all persons so enrolled who may be alive at the time 
of the approval of this Act. . . . 
 

Dkt. 191-30, Act of Aug. 1, 1914, 38 Stat. 582, 605 (emphasis added). The plain language 

of the 1914 Act shows that Congress intended the unallotted but eligible Tribal 

members at Bad River to receive allotments under the terms of the 1854 Treaty. Dkt. 

224, PFOF ¶¶ 227-228; Dkt 191-30, 1914 Act, at 605 Dkt. 172, Br. at 37-40.  

Without identifying any facts to support its claim, the State Defendants now 

argue that Congress intended to abrogate the 1854 Treaty and apply the General 

Allotment Act to the Bad River Reservation when it included the phrase “subsequent 
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Acts of Congress relating hereto” in the 1914 Act. Dkt. 202, State Resp., Br., at 25-26. The 

documentary evidence leading up to the 1914 Act, however, establishes that this 

reference was to the 1901 and 1907 Acts, not the General Allotment Act. The 1914 Act 

was intended to rectify the problems that had arisen in implementing the reservation-

specific acts and ensure that Bad River Tribal members received allotments they were 

entitled to under the 1854 Treaty. Dkt. 1-6, Act of Feb. 11, 1901, 31 Stat. 766; Dkt. 1-7, Act 

of March 2, 1907, 34 Stat. 1217; Dkt. 1-8, Act of Feb. 3, 1903, 32 Stat. 796. Nothing in the 

legislative history11 or the historical record demonstrates that Congress intended this 

oblique reference to incorporate the General Allotment Act. Without this evidence, 

because states may only tax Indians when Congress has been clear that such taxation is 

permissible, Bryan, 426 U.S. at 393, the State Defendants’ “suggest[ion]” that 

“subsequent Acts of Congress relating thereto” must mean that Congress was referring 

to the General Allotment Act and intended to make it applicable to the Bad River 

Reservation, must be rejected. 

                                                 
11 Cong. R. 63rd Cong., 2d sess., 1914. Vol. 51, pt. 3, 2482, 3293-304, 3418-19; 3471-80, 3484-505; 
3541, 3550-82, 3658-88, 3701-26, 3817; Cong. R. 63rd Cong., 2d sess., 1914. Vol. 51, pt. 9, 8625-27; 
Cong. R. 63rd Cong., 2d sess., 1914. Vol. 51, pt. 11, 10527-10547, 10587-600, 10652-73, 10712-30, 
10759-10789, 10832-10860, 10916-10951, 11013-11038, 11277, 11401; Cong. R. 63rd Cong., 2d sess., 
1914. Vol. 51, pt. 12, 11465-76, 11715-55, 905-929, 11932-39, 11941-42, 12013-15, 12018-19; Cong. 
R. 63rd Cong., 2d sess., 1914. Vol. 51, pt. 13, 12468-12472, 12601-617, 12818-38, 12876-79, 12941-
12951, 12993, 13041, 13191-92; Cong. R. 63rd Cong., 2d sess., 1914. Vol. 51, pt. 17, 179-86, 206-13; 
821-22; 63rd Cong., 2d sess., 1914. H. Rept. 199; 63rd Cong., 2d sess., 1914. H. Rept. 914; 63rd 
Cong., 2d sess., 1914. S. Rept. 519; Senate Hearings on H.R. 12759 Before the Comm. on Indian 
Affairs, 63rd Cong. 2d Sess., 773-804. 
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When Congress wanted to apply the General Allotment Act to the Tribes’ 

reservations, it did so explicitly. In fact, as noted in the Tribes’ opening summary-

judgment brief, the 1914 Act discussed above also included a separate provision that 

explicitly authorized the application of the General Allotment Act to an area of the Bad 

River Reservation known as the “town site.” 38 Stat. at 607; Dkt. 172, Tribes’ Br., at 38-

39. This provision was opposed by the Bad River Band and was never actually 

implemented on the Tribe’s reservation. Dkt. 182, Tribes’ Br., at 39; PFOF ¶¶ 235-37. As 

a result, it cannot provide the needed authorization for the State Defendants to tax 

reservation lands today. But contrary to the assertions of the State Defendants, State 

Resp. Br., Dkt 202, at 26-27,12 this language is relevant because it demonstrates that the 

1914 Congress knew the difference between allotments authorized under the 1854 

Treaty and allotments authorized under the General Allotment Act. The 1914 Act 

reveals that except in one narrow, unimplemented case, it chose for the Bad River 

Reservation to be allotted under the 1854 Treaty. 

  

                                                 
12 The State confusingly argues that because this portion of the 1914 Act would have required 
tribal members to purchase the town lands, it “did not involve the type of allotment at issue in 
this case, and it is thus irrelevant to the taxability issue here.” State Resp. Br., Dkt 202, at 26-27. 
But the 1914 Act acknowledged that persons who purchased such town lands would receive a 
trust patent under the General Allotment Act. This demonstrates that Congress understood the 
difference between restricted-fee (treaty) and trust (GAA) patents and made conscious choices 
about when to apply these various mechanisms to the Bad River Reservation.  
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III. Congress did not blithely “inten[d] to apply the General Allotment Act” to 
the Tribes’ reservations when it passed the 1902 or 1922 acts, which contain 
no mention of the General Allotment Act or the 1854 Treaty. 

Without any supporting evidence, the State Defendants lob a last-minute Hail 

Mary pass, offering for the first time “two more early 20th-century statutes” that they 

assert “manifest relevant congressional intent . . .to make allotted lands taxable[.]” Dkt. 

202, State Resp. Br., at 19-20. As an initial matter, these statutes are once again not 

properly before the Court. As the Tribes fully explain in their second motion to strike, 

filed simultaneously with this reply brief, the State Defendants did not identify these 

statutes in their discovery responses or in their proponent expert report, and they 

cannot rely on them now in a response brief filed after the close of discovery. Fed. R. 

Civ. P. 37(c)(1); Oxbo Int’l Corp. v. H & S Mfg. Co., No. 15-cv-292-jdp, 2017 WL 2272060, 

at *4 (W.D. Wis. May 23, 2017). 

While the State Defendants offer a see cite to their rebuttal expert’s report, Dr. 

Gulig offered no expert opinion on either of these Acts. His discussion of the 1902 Act 

now relied upon by the State Defendants is contained in three sentences at the end of 

his rebuttal report, and those three sentences cite only the Act itself. Dkt. 94, p.54. Dr. 

Gulig does not state that the 1902 Act was applied to the Tribes’ reservation allotments, 

and while he was required to provide the Tribes with any documents he considered or 

relied on in researching and writing his expert report, he did not provide any historical 

documentation regarding the 1902 Act. Id.; Dkt. 225, Kania Decl. ¶¶ 15-16. The same is 
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true for the 1922 Act, which was the subject of two sentences in Dr. Gulig’s rebuttal 

report; Dr. Gulig did not indicate that this Act was applied to the Tribes’ reservations, 

and he provided no historical documentation regarding the same. Likewise, the State 

does not even ask the Court to make any factual findings concerning these Acts. See 

generally Dkt. 150. 

 The undisputed facts demonstrate that the 1902 Act did not apply to 
allotments made under the 1854 Treaty.  

On its face, the 1902 Act does not apply to treaty allotments. Dkt. 204-2, 32 Stat. 

245, 275. This provision, placed in the back of an annual Indian Appropriations bill, 

states that “the adult heirs of any deceased Indian to whom a trust or other patent 

containing restrictions upon alienation has been or shall be issued for lands allotted to 

him may sell and convey the lands inherited from such decedent . . . but all such 

conveyances shall be subject to the approval of the Secretary of the Interior.” Id. There is 

nothing in this provision that references allotments issued under a treaty generally, or 

allotments issued under the 1854 Treaty more specifically.  

Dr. Gulig claims that the 1902 Act must have applied because the Act “made no 

distinction between treaty and Dawes allotments.” Dkt. 94, Gulig R. Rep., at 54. But Dr. 

Gulig cites to nothing other than the text of the Act; he does not provide any historical 

background or evidence to support his assertion that Congress discussed treaty 

allotments and decided that they would be included within the scope of the 1902 Act 

(particularly when a mechanism already existed to alienate such allotments and where 
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this Act would abrogate a core treaty promise). Treaty rights cannot be abrogated in a 

“backhanded way” Menominee Tribe of Indians v. United States, 391 U.S. 404, 412 (1968), 

and there must be “clear evidence that Congress actually considered the conflict 

between its intended action on the one hand and Indian treaty rights on the other, and 

chose to resolve that conflict by abrogating the treaty.” United States v. Dion, 476 U.S. 

734, 740 (1986). The State Defendants have not pointed to any such evidence here. 

Furthermore, while the State no doubt will once again argue that facts do not 

matter, the undisputed record evidence establishes that the 1902 Act did not apply to 

1854 Treaty allotments. Under the Act, the Secretary of the Interior was to approve the 

sale of inherited Indian lands by heirs. Dkt. 204-2, 32 Stat. 245, 275. But on the Tribes’ 

reservations, the President’s approval was obtained for wills and for the sale of inherited 

land long after 1902. Dkt. 208, PFOF ¶¶ 369-373. For example, a 1907 letter from Indian 

Agent Campbell to the Commissioner of Indian Affairs requested Presidential approval 

for a transfer of land from the heirs of Kitchie Mindi Moien to their son-in-law, Frank 

Caddotte. In accordance with the rules for conveyances of Indian lands allotted under 

the 1854 Treaty, the request was accompanied by a certificate of the chiefs of the Lac 

Courte Oreilles Reservation. Dkt. 210-20, (TR013173, Campbell to COIA, May 13, 1907); 

Routel Supp. Decl. Dkt. 210-21, (TR016913, Rules and Regulations, Nov. 24, 1877). In 

1913, the President approved a deed executed by Mary Waw-ban-e-no-din, one of the 

heirs of Waw-ban-e-no-din, to Sa-ba-dis Cloud, because the land was allotted under the 
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1854 Treaty. Dkt. 231, Tribes Sec. Supp. PFOF ¶ 416; Dkt. 230, Routel Decl. Ex. 264, 

(TR016976, at TR016982, Hauke to Everest, July 9, 1913); Dkt. 230, Routel Decl. Ex. 

(TR013559, at TR013560, Sayer to Everest, July 21, 1913). Similarly, in 1914, George 

Comigo sought to exchange some of the lands he inherited from Ga-bay-to-kwe on the 

Lac Courte Oreilles Reservation with a woman named Mary Everson. The Assistant 

Commissioner of Indian Affairs C.F. Hauke stated that “[t]he deeds in question will 

have to be approved by the President to convey legal title, as the lands were allotted 

under the treaty of September 30, 1854 (10 Stat. L., 1109).” Dkt. 210-25 (TR013509, at 

TR013511, Hauke to Light, Nov. 19, 1914. See also November 29, 1910 letter from C.P. 

Hauke to S. W. Campbell, Ex. 266. Presidential approval was still required – not the 

approval of the Secretary of the Interior – because the 1902 Act was inapplicable.  

Contrary to the State Defendants’ assertion, the 1902 Act did not “clearly 

manifest congressional intent to accord uniform treatment to the alienability and 

taxability of allotted lands.” Dkt. 202, State Br., at 20. The provision does not reference 

treaty allotments in general or allotments under the 1854 Treaty in particular. And after 

the passage of the 1902 Act, the President continued to approve the sale of lands from 

heirs of allottees in accordance with the terms of the 1854 Treaty. This Act cannot be 

found to authorize state taxation of Indian-owned reservation fee lands. 
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 The 1922 Act is nothing more than an “administrative housekeeping 
measure.”  

The State also refers for the first time to a 1922 Act in its response brief. State 

Resp. Br. at 20. Section 6 of that Act states that the Secretary of the Interior has the 

authority to approve the alienation or will of an allotment made under “any law or 

treaty” where the President was previously required to provide such approval. Act of 

September 21, 1922, 42 Stat. 994, 995. Unlike the 1902 Act, the 1922 Act does refer to 

allotments created by treaty, but there is still no indication in the text of the Act that 

Congress intended for this provision to abrogate the Tribes’ treaty right protecting it 

from involuntary removal from reservation lands. Thus, it cannot abrogate that right. 

Dion, 476 U.S. at 740. 

The 1922 Act does no more than confirm a delegation of authority to the 

Secretary of the Interior, no doubt because it was becoming too burdensome for the 

President of the United States to personally review and approve each and every land 

transaction on not only the Wisconsin Tribes’ reservations, but on other reservations. 

This statute was fully raised in Keweenaw Bay Indian Community v. Naftaly, and both the 

U.S. District Court and the Sixth Circuit rejected the claim that it authorized the 

taxability of reservation lands. The District Court in Naftaly explained: 

The 1922 Statute does not remove land from federal protection, make land 

alienable, allot Indian land or address the taxability of any such lands. Instead, as 

plaintiff argues, the statute appears to be more of an ‘administrative housekeeping 
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measure,’ than an act that was intended to abrogate or change rights under the 1854 

Treaty or address the alienability of such land. 

Keweenaw Bay Indian Community v. Naftaly, 370 F. Supp. 2d 620, 629 (W.D. Mich. 

2005) (“KBIC II”).13 The Sixth Circuit cited and agreed with the District Court’s analysis, 

and added that the L’Anse reservation was already allotted long before the 1922 Act, 

and therefore, the statute was inapplicable. Keweenaw Bay Indian Community v. Naftaly, 

452 F.3d 514, 533 (6th Cir. 2006). The same is true for the Tribes’ reservations here, 

which were all allotted before 1922.  

Conclusion 

Contrary to the State Defendants’ assertions, facts do matter. The Tribes ceded 

millions of acres of land in exchange for a much smaller land base in their traditional 

                                                 
13Unlike section 6 of the General Allotment Act (as amended by the Burke Act), which expressly 
permits the application of state law to parcels allotted under the Act after the expiration of the 
trust period, the plain language of the 1922 Act does not address state law jurisdiction. Compare 
GAA § 6 with 1922 Act § 6. The legislative history suggests that the 1922 Act was nothing more 
than a delegation of authority in order “to allay the traditional anxiety of conveyances.” KBIC II, 
370 F. Supp. 2d at 629 (quoting 58 Interior Dec. 499, 513 n. 25, 1943 WL 4350 (Aug. 26, 1943)). 
And unlike lands allotted and patented under the General Allotment Act, the undisputed facts 
demonstrate that the Tribes’ reservations were allotted under the 1854 Treaty even after 
February 8, 1887. Dkt. 224, PFOF ¶¶ 204, 210-12; Dkt. 208, PFOF ¶¶ 322-23, 337.  

The State Defendants also cite County of Yakima v. Confederated Tribes & Bands of the 
Yakima Indian Nation, 502 U.S. 251 (1992), but in Yakima there was no dispute that the reservation 
was allotted under the General Allotment Act. See Brendale v. Confederated Tribes & Bands of 
Yakima Indian Nation, 492 U.S. 408, 422 (1989) (“Under the Indian General Allotment Act, 24 Stat. 
388, significant portions of the Yakima Reservation, including the tracts of land at issue here, 
were allotted to individual members of the Tribe. The land was held in trust for a period of 
years, generally 25 although the period was subject to extension, after which fee patents were 
issued.”).  
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territory in Wisconsin, from which they were promised that they would never be forced 

to remove. Federal officials recognized the force of this solemn agreement and allotted 

the Tribes’ reservations in accordance with the terms of the 1854 Treaty, requiring tribal 

consent for even small deviations from its terms. Congress never abrogated the Tribes’ 

treaty right or otherwise authorized state taxation of Indian-owned reservation lands. 

Therefore, the Tribes are entitled to a declaration that Wisconsin’s ad valorem taxes are 

preempted by federal law, and an injunction preventing Chapter 70 of the Wisconsin 

statutes from being applied to Indian-owned reservation fee lands. 
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