
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

  
 
LAC COURTE OREILLES BAND OF 
LAKE SUPERIOR CHIPPEWA 
INDIANS OF WISCONSIN, et al., 
  Plaintiffs, 
v.   Case No. 18-CV-992-JDP 
 
TONY EVERS, GOVERNOR OF THE 
STATE OF WISCONSIN, et al., 
  Defendants. 
    
 

REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT BY 
DEFENDANTS TOWN OF BASS LAKE, TOWN OF HAYWARD, 

TOWN OF SANBORN, TOWN OF ASHLAND, TOWN OF WHITE RIVER, 
TOWN OF GINGLES, SCOTT ZILLMER, WILLIAM METZINGER, 

MICHAEL SCHNAUTZ, CLAUDE RIGLEMON, AND 
ASSOCIATED APPRAISAL CONSULTANTS, INC. 

   
 
 Defendants, Town of Bass Lake, Town of Hayward, Town of Sanborn, Town 

of Ashland, Town of White River, Town of Gingles, Scott Zillmer, William 

Metzinger, Michael Schnautz, Claude Riglemon, and Associated Appraisal 

Consultants, Inc., hereafter “the Towns and Assessors,” by their legal counsel, 

MUNICIPAL LAW & LITIGATION GROUP, S.C., submit the following Reply Brief 

in Support of their Motion for Summary Judgment.  
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ARGUMENT  

A. THE TOWNS AND ASSESSORS SHOULD BE DISMISSED FROM THIS 
ACTION BECAUSE THE TRIBES’ CONCEDE THEY ARE NOT 
NECESSARY OR PERMISSIVE PARTIES.  
 

 The Tribes do not assert that the Towns and Assessors are necessary 

parties in this litigation. (Dkt. 213 pp 5-6) Instead, they assume, without 

explanation, that the Towns and Assessors are permissive parties: “The Court 

need not determine whether the Towns and Assessors are required parties under 

Rule 19(a) because they are (at the very least) permissive parties under Rule 

20(a)(2).” (Id. at 6.) 

 However, under Rule 20, a party is designated a permissive defendant if: (a) 

any right to relief is asserted against them jointly, severally, or in the alternative 

with respect to or arising out of the same transaction, occurrence, or series of 

transactions or occurrences; and (b) any question of law or fact common to all 

defendants will arise in the action. Fed. R. Civ. P. 20(a)(2).  

 The Tribes’ action cannot meet the Rule 20 standard against the Towns and 

Assessors. The Complaint does not assert a right to relief against the Towns and 

Assessors jointly and severally. (See. dkt. 1.) Nor does any right to relief arise out 

of the same transaction, occurrence, or series of transactions or occurrences. 

Instead, the Tribes’ allegations relate to multiple specific tax decisions, made 

across multiple municipalities, and involving multiple assessors. Such factual 

disparities cannot support permissive joinder. See Visendi v. Bank of America, NA, 

733 F.3d 863, 870 (9th Cir. 2013) (denying permissive joinder when case involved 
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over 100 distinct loan transactions and many different venders and when plaintiffs 

“merely allege[d] that Defendants violated the same laws in comparable ways.”); 

Bass v. Anoka County D.Minn 998 F.Supp.2d 813 (D. Minn, 2014) (joinder of 

municipalities as defendants in driver’s action under 1983 and DPPA was improper 

because there was no concert of action, since operative facts of each transaction 

were distinct and unrelated to any other.).  

 Instead, the crux of the Tribes’ argument for joinder is that “because [they] 

were wronged in the same way by several different individuals, the transactional 

requirement of Rule 20 is met.” DIRECTV v. Loussaert, 218 F.R.D. 639, 643 (S.D. 

Iowa 2003). But, “[s]uch a reading of Rule 20 would improperly expand the Rule.” 

Id. See also Visendi v. Bank of America, NA, 733 F.3d 863, 870 (9th Cir. 2013) 

 Moreover, as discussed in the Town’s and Assessor’s Reply Brief to their 

Motion to dismiss, the Tribes’ argument for permissive (or necessary) parties fails 

under its own inconsistency. If the Tribes contend that the Towns and Assessors 

are permissive parties, they should have included additional towns and assessors 

in this action, which, they admit, they did not. (Tribes Brief Dkt. #195 p. 13: “Several 

other local towns are not a part of this litigation because the Tribes have identified 

that they are not taxing Reservation Fee Lands due to intergovernmental 

agreements with the Lac Courte Oreilles Band.”.) These towns and assessors 

surely will be governed by and subject to this Court’s declaratory relief as to the 

interpretation of the 1854 Treaty – through both the Court’s order and by way of 

any changes that may be made to regulations by the State. The Towns and 

Case: 3:18-cv-00992-jdp   Document #: 228   Filed: 02/03/20   Page 3 of 8



4 

Assessors in this action should be afforded the same treatment because the 

declaratory relief requested in this case will govern all towns and assessors that 

deal with the Tribes’ Reservation Fee Lands.  

 The sole issue before this Court is the determination of the meaning, effects, 

and applicability of the Treaty of 184 and the Allotment Act of 1887 and whether 

the State of Wisconsin has properly enacted and applied its tax laws and 

regulations with respect to the same. Once answered, this Court will issue 

declaratory judgment on the issue of whether the State of Wisconsin has, through 

its Department of Revenue, properly instructed the taxing districts of the State as 

to whether to tax the Tribes and their member’s properties.  

 Additionally, that State of Alabama, 291 U.S. 286 (1934) dealt with factual 

differences has no bearing on the Supreme Court’s sound reasoning for its 

decision regarding the same issue presented here: joinder.  (Dkt. 213 pp. 7-8.) Nor 

do the Tribes point to a distinguishing factor that the Court’s reasoning should not 

be applied here. (Id.) There is no showing that joinder of the Towns and Assessors 

is necessary to avoid a multiplicity of suits or that it will substantially serve the 

convenience of the Tribes or of the Court. As noted above, the Tribes do not claim 

conspiracy or concert of action or that the Towns and Assessors are jointly liable. 

Thus, the Supreme Court’s sound reasoning in State of Alabama applies with 

equal force here.  

 The Tribes note that State of Alabama was a Supreme Court case, and thus 

“authoritative and controlling as precedent in all courts” and that a decision by this 
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Court “though persuasive – is not binding, even on itself.” (Dkt. 213 p. 7.) But such 

a distinction is without a difference here. That State of Alabama is “authoritative 

and controlling” is all the more reason for this Court to follow its guidance with 

respect to the joinder issue here. Moreover, the Tribes’ concern that the Towns 

and Assessors would not be bound by a final decision by this Court is without merit. 

Dismissal of the Towns and Assessors will not impact the Court’s ability to make a 

determination in this case as to the interpretation of the 1854 Treaty, and that 

interpretation will govern the taxability of all Reservation Fee Lands subject to the 

Treaty. If this Court should issue a declaratory judgment in favor of the Tribes, that 

decision will be the rule for all towns dealing with taxation of Reservation Fee 

Lands, unless and until the issue is raised to a higher court – as is true with all 

litigation.  

 The Towns and Assessors are essentially misjoined parties in this actions. 

The Tribes admit that their Complaint “…[s]pecifically identifies the wrongdoing of 

the State of Wisconsin in crafting taxation policies.” (Dkt. 19 p. 3.) Thus, it is only 

the State and Department of Revenue’s conduct, rules, and regulations that must 

be addressed and not the Towns and Assessors. Accordingly, the Towns and 

Assessors should be dismissed.  

B. THESE TOWNS AND ASSESSORS HAVE NO INPUT IN THE STATE’S 
REGULATIONS AND GUIDELINES AND MUST FOLLOW SAID 
GUIDELINES.  

 
 Additionally, there is no evidence in the record to support the Tribes’ 

assertion that the Towns and Assessors “have played an active and independent 
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role in violating the federal rights of the Tribes” and have “collaborated with the 

State of Wisconsin to develop the WPAM’s taxation policy for Reservation Fee 

Land.” (Dkt. 213 pp. 9-10.) 

 Without providing context, the Tribes point to a single memorandum in which 

a DOR employee mentioned that the Lac du Flambeau assessor had assisted in 

conducting research regarding deeds, opinions, and Indian Affairs interpretations. 

(Dkt. 213 p. 10.) However, the memorandum further notes that the entire purpose 

of this research was to “prepar[e] for Assessor Schools,” which the memorandum 

notes was occurring in November (Id.) It does not show that any town or assessor 

had input in determining the DOR’s regulations and guidelines but rather in 

teaching the same. Moreover, and most importantly, the memorandum cites only 

one assessor who is not one of the Towns or Assessors here.  

 Thus, the memorandum does not stand for the proposition that any town or 

assessor had input in determining the DOR’s regulations and guidelines. 

Moreover, it does not name any of the Towns or Assessors here. The Tribes 

cannot point to any evidence showing that the Towns or Assessors played an 

active and independent role” in this case. To the contrary, and as discussed in the 

Towns and Assessors’ Brief in Support of their Motion to Dismiss, the Towns and 

Assessors had and have no input in the State’s and Department of Revenue’s 

regulations and guidelines for the taxation of Reservation Fee Land.  
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 Finally, notwithstanding the Tribes’ review of taxation policy throughout the 

years, the Tribes cannot overcome the fact that the Towns and Assessors do not 

decide whether to tax tribal and tribal member property. It is the State and the 

Department of Revenue who decides and determines the criteria for imposing 

taxes. All decisions made regarding the taxation of Reservation Fee Lands comes 

from the regulatory basis provided by the State. Should that criteria change, the 

Towns and Assessors will be legally required to abide by any new regulations.  

CONCLUSION 

 Plaintiffs’ Complaint should be dismissed as against the Town of Bass Lake, 

Town of Hayward, Town of Sanborn, Town of Ashland, Town of White River, Town 

of Gingles, Scott Zillmer, William Metzinger, Michael Schnautz, Claude Riglemon, 

and Associated Appraisal Consultants, Inc. 

 

 Dated at Waukesha, Wisconsin, this 3rd day of February, 2020. 
 
    MUNICIPAL LAW & LITIGATION GROUP, S.C. 

Attorneys for Town of Bass Lake, Town of Hayward, 
Town of Sanborn, Town of White River, Town of Gingles, 
Town of Mercer, Town of Sherman, Scott Zillmer, 
Michael Schnautz, Claude Riglemon, Associated 
Appraisal Consultants, Inc., and Paul Carlson, 
Defendants. 

 
(Electronically signed) By:  s/ REMZY D. BITAR  
 REMZY D. BITAR 
 State Bar No. 1038340 
 SAMANTHA R. SCHMID 
 State Bar No. 1096315 
 
730 North Grand Avenue 
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Waukesha, WI 53186 
T: (262) 548-1340 
F: (262) 548-9211 
E:  rbitar@ammr.net 
 sschmid@ammr.net 
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