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TONY EVERS, GOVERNOR OF THE 

STATE OF WISCONSIN, et al., 

 

Defendants. 

 

 

REPLY BRIEF IN SUPPORT OF STATE DEFENDANTS’ MOTION 

FOR SUMMARY JUDGMENT 

 

 

INTRODUCTION 

 The Tribes’ complaint advances three claims. They contend that state 

taxation of unrestricted Indian-owned fee land on their reservations is 

precluded (1) by the terms of the 1854 Treaty, which allegedly gave them a 

vested right in the non-taxability of those reservations; (2) by principles of 

federal Indian law that prohibit state taxation of Indian property on a 

reservation absent clear congressional authorization; and (3) by the Indian 

Nonintercourse Act, which allegedly makes tribally owned land inalienable, 

and therefore non-taxable. The State Defendants have moved for summary 
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judgment on all three claims, and the Tribes have responded in opposition to 

that motion. (Dkt. 153; 215.) 

 Regarding the Tribes’ first two claims, the State Defendants have 

requested summary judgment on two grounds: (1) that Congress, in the 

General Allotment Act and related legislation, authorized states to tax 

unrestricted reservation fee lands that were initially allotted after that Act 

went into effect in 1887; and (2) that the State may tax any unrestricted 

Indian-owned fee lands that were previously owned by non-Indians, without 

regard to the initial date of allotment, because such lands became taxable when 

alienated and did not reacquire non-taxable status when conveyed back into 

Indian ownership. 

 The Tribes’ response brief advances three main arguments in opposition 

to the State Defendants’ request for summary judgment on those two claims. 

First, they argue that the State Defendants’ contention concerning the 

taxability of land previously owned by non-Indians is based on an incorrect 

legal standard. Second, they argue that the General Allotment Act did not 

apply to the reservations created by the 1854 Treaty. Third, they argue that 

the General Allotment Act did not abrogate their purported treaty right to 

non-taxation of their reservations. All of these arguments fail and summary 

judgment should be awarded to the State Defendants on the Tribes’ first two 

claims. 
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 Regarding the Tribes’ third claim, the State Defendants have requested 

summary judgment on the ground that the Nonintercourse Act’s restriction on 

alienation does not apply to lands that have been rendered alienable pursuant 

to the terms of a treaty or by an act of Congress. 

 The Tribes’ response brief concedes that the Nonintercourse Act does not 

prohibit the alienation of land on their reservations that was allotted and 

rendered alienable pursuant to the 1854 Treaty. They nonetheless contend 

that the State Defendants are not entitled to summary judgment on this claim 

because some land on their reservations remains subject to the Nonintercourse 

Act due to alleged illegal past actions by local tax officials. This argument 

should be rejected because it is really a new claim that is not properly before 

the Court. Moreover, the Tribes have not alleged that the State directed the 

alleged illegal acts, so the State Defendants are still entitled to summary 

judgment on this claim. In any event, the new argument fails on the merits 

because the Nonintercourse Act, by its own terms, does not apply to the lands 

identified by the Tribes. The State Defendants accordingly are entitled to 

summary judgment on the Tribes’ third claim, as well as on their first two 

claims. 
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ARGUMENT 

I. Unrestricted reservation land previously owned by a non-Indian 

is taxable under the standard governing taxability of 

non-Indian-owned land, even if that land has subsequently 

passed back into Indian ownership. 

 The Tribes’ first response argument is that the State Defendants have 

applied an incorrect legal standard for determining the taxability of 

unrestricted reservation fee lands that are currently Indian-owned, but were 

previously owned by a non-Indian. 

 The parties agree that courts apply different legal standards for 

determining the taxability of reservation property, depending on whether it is 

owned by Indians or by non-Indians. For reservation property owned by 

Indians, state taxation is generally prohibited unless Congress has 

unmistakably authorized it. (Dkt. 153:24; 215:8–9.) For reservation property 

owned by non-Indians, in contrast, state taxation is permitted “unless, after a 

‘particularized inquiry into the nature of the state, federal, and tribal interests 

at stake,’ the federal and tribal interests outweigh the interests of the state in 

imposing the tax.” (Dkt. 215:9 (citing White Mountain Apache Tribe v. Bracker, 

448 U.S. 136, 145 (1980)); see also Dkt. 153:34–35.) The parties further agree 

that the Tribes in this case are not asserting any interest that outweighs the 

State of Wisconsin’s interest in taxing reservation land that is currently owned 
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by non-Indians. In other words, it is undisputed that non-Indian-owned lands 

are taxable. (Dkt. 153:35–36; 215:9.) 

 The parties diverge, however, over which of the two standards applies to 

land that is currently Indian-owned, but previously was non-Indian-owned. 

The Tribes argue that, because such land is currently Indian owned, the first 

standard above applies without regard to the land’s previous ownership 

history. (See Dkt. 215:10–12.) The State Defendants argue, in contrast, that 

unrestricted reservation land previously owned by a non-Indian is taxable 

under the second legal standard above—i.e. the standard for non-Indian-owned 

land—even if that land has subsequently passed back into Indian ownership. 

 The State Defendants’ view is the correct one. The proper inquiry has 

two steps: (1) what happens to the legal status of reservation land when it is 

alienated to a non-Indian; and (2) what happens if such alienated land later 

passes back into Indian ownership. The Tribes’ position fails at both steps of 

the analysis. 

 At the first step, the Tribes fail to account for the difference in legal 

status between reservation land that is alien-able and reservation land that 

has actually been alien-ated to a non-Indian. Under the legal standard applied 

by the Tribes, state taxation is prohibited unless it has been unmistakably 

authorized by Congress. For their reservations, they argue, such congressional 

authorization has not occurred because land on those reservations was made 
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alienable only by the terms of the 1854 Treaty, and not by any act of Congress. 

The Tribes concede, however, that once such land is no longer merely alienable, 

but has actually been alienated to a non-Indian, it then becomes taxable, 

notwithstanding the purported absence of congressional authorization of 

taxation. (See Dkt. 215:8–9.) Logically, they cannot avoid the inference that 

the taxability of such alienated land must be due to some factor other than an 

act of Congress, but the legal framework of their argument ignores this. 

 The State Defendants’ position, in contrast, properly explains the 

distinct legal status of reservation land that has been alienated to a 

non-Indian. When reservation land is actually alienated to a non-Indian, it 

ceases to be set aside for exclusive Indian use and occupation, and there is thus 

no longer any tribal or federal interest sufficient to preclude state taxation. 

And this is due to the actual alienation of the land to a non-Indian, without 

regard to whether the land was first rendered alienable by the terms of a treaty 

or by an act of Congress. (See Dkt. 153:33–36.) Unlike the Tribes, therefore, 

the State Defendants provide an explanation of why unrestricted reservation 

land becomes taxable when it passes into non-Indian ownership, independent 

of any act of Congress. 

 The untenability of the Tribes’ position also carries over to the second 

step of the analysis. In their view, when non-Indian-owned land on their 

reservations passes back into Indian ownership, the land regains its original 
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non-taxable status because, they assert, that status “flows from the identity of 

the owner and the location of the property at the moment of taxation.” 

(Dkt. 215:12.) In Cass County v. Leech Lake Band of Chippewa Indians, 

however, the Supreme Court rejected the tribe’s argument that “its tax 

immunity lay dormant during the period when the . . . parcels were held by 

non-Indians,” and that the tribe’s subsequent “reacquisition of the lands in fee 

rendered them nontaxable once again.” 524 U.S. 103, 113–14 (1998). Contrary 

to the Tribes’ assertion here, the Cass County Court clearly did not determine 

taxability based only on the fact that the tribe owned the land in question at 

the moment of taxation, but rather held that the reacquired land had not 

regained its non-taxable status, even though it was owned by the tribe at that 

moment. See id. at 114 (“The subsequent repurchase of reservation land by a 

tribe does not manifest any congressional intent to reassume federal protection 

of that land and to oust state taxing authority . . .”). 

 The Tribes argue that this holding of Cass County does not apply here 

because, in that case, “it was Congress that authorized the sale of the property 

from Indians to non-Indians, and in doing so, Congress provided unmistakably 

clear intent to its taxation.” (Dkt. 215:13.) In other words, at this point in the 

analysis, the Tribes revert to their original position that a state cannot tax 

reservation land unless that land has been rendered alienable—and hence 

taxable—by an act of Congress. 
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 It is true that the Cass County Court noted that Congress had 

“demonstrated . . . a clear intent to subject the land to taxation by making it 

alienable.” Cass County, 524 U.S. at 114. That observation was natural 

because, in that case, Congress had itself provided through legislation for the 

sale of the land to non-Indians.  The Court did not hold, however, that this was 

the only circumstance in which alienation of reservation land to non-Indians 

would render the land taxable. To the contrary, after holding that “the 

repurchase of reservation land by a tribe does not manifest any congressional 

intent to reassume federal protection of that land and to oust state taxing 

authority,” the Court immediately added, “particularly when Congress 

explicitly relinquished such protection many years before.” Id. The use of the 

adverb “particularly” shows that the Court did not consider explicit 

congressional action to be the only circumstance in which the alienation of 

reservation land to non-Indians would render the land taxable. Such 

congressional action was one of the facts in that case, but the Court did not 

foreclose that alienated lands would become taxable even if they were 

originally made alienable by a treaty, rather than by Congress.  

 Contrary to the Tribes’ assertions, then, Cass County is consistent with 

the State Defendants’ position that when unrestricted reservation land passes 

into non-Indian ownership, it ceases to be set aside by federal law for exclusive 

Indian use and occupation, and thereby becomes taxable, regardless of whether 
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it was originally made alienable by a treaty or by Congress. There is thus no 

necessary connection between the manner in which reservation land was 

originally made alienable and the taxability of such land after it has been 

alienated to a non-Indian owner and later reacquired by an Indian owner. In 

the latter situation, the reacquired land remains taxable unless it is placed 

back into trust status. See id. at 115 (“The . . . parcels at issue here were 

therefore taxable unless and until they were restored to federal trust 

protection under § 465.”). 

 The Tribes try to avoid this conclusion by relying on cases which hold 

that a sale of property by a non-Indian to a tribal member that takes place on 

the tribe’s reservation cannot be taxed by the state. In such situations, the 

Tribes note, taxability is governed by the on-reservation location of the sale 

and the tribal identity of the buyer, not by the non-Indian identity of the seller. 

(Dkt. 215:12.) The same approach, they suggest, should be applied to 

determine the taxability of reservation land. 

 The Tribes’ argument fails, however, because the principles governing 

whether a state can tax an on-reservation sale of property are not the same as 

the principles governing whether a state can impose an ad valorem property 

tax on reservation land. The former is a tax on the personal activity of buying 

and selling property, while the latter is an in rem tax on the land itself. The 

Supreme Court has held that a state could not tax the personal activity of a 
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tribal member who participated in a property sale on the tribe’s reservation, 

but it could nonetheless impose its in rem real property tax on unrestricted 

reservation fee lands. See County of Yakima v. Confederated Tribes & Bands 

of the Yakima Indian Nation, 502 U.S. 251, 266–70 (1992). The case law on 

which the Tribes rely, therefore, does not establish that reacquired reservation 

lands—as opposed to on-reservation land sales—are taxable. 

 For these reasons, the Court should rule that alienated and reacquired 

reservation lands are taxable by the State.  

II. The Tribes have not shown that the General Allotment Act is 

inapplicable to the reservations at issue here. 

 The Tribes’ second response argument relates to the State Defendants’ 

contention that the 1887 General Allotment Act authorized taxation of any 

unrestricted fee lands that were originally allotted before that Act was  

enacted, even if those lands have never been alienated to non-Indians. (See  

Dkt. 153:23–33.) In response, the Tribes argue that the General Allotment Act 

did not apply to reservations created by the 1854 Treaty. (See Dkt. 215:13–19.) 

They effectively give five reasons, all of which fail to adequately support their 

position. 

 Their first contention is that the General Allotment Act did not apply to 

their reservations because, although that Act authorized the President to allot 

Case: 3:18-cv-00992-jdp   Document #: 223   Filed: 02/03/20   Page 10 of 25



11 

certain reservations, it did not require any reservation to be allotted and some 

reservations in fact were not allotted under it. (See Dkt. 215:14–15.) 

 This contention proves nothing relevant to this case. The State 

Defendants claim that the General Allotment Act authorizes the State to tax 

unrestricted fee lands on the Tribes’ reservations that were initially allotted 

after February 8, 1887. The validity of that claim does not depend on whether 

the Act only authorizes allotments, or actually requires them. The 1854 Treaty 

authorized (but did not require) allotment of the Tribes’ reservations, and the 

General Allotment Act authorized (but did not require) allotment of most 

reservations throughout the nation, including the Tribes’ reservations. The 

land at issue here was actually allotted. Whether those allotments were 

mandatory or discretionary provides no basis for inferring that they were not 

subject to the General Allotment Act.1  

 Nor is it material that some reservations were not allotted under the 

General Allotment Act. Throughout this litigation, the State Defendants have 

taken the position that the General Allotment Act does not authorize state 

 
1 The Tribes take exception to the fact that the State Defendants opening 

summary judgment brief initially quoted a portion of section 1 of the Act, without also 

quoting language stating that the President was authorized to make allotments 

“whenever in his opinion any reservation, or any part thereof, of such Indians is 

advantageous for agricultural or grazing purposes.” 24 Stat. 388, § 1. 

(See Dkt. 215:14–15.) The State Defendants have discussed the “agricultural or 

grazing” provision in detail in their response to the Tribes’ summary judgment 

motion. (Dkt. 202:17–18, 21–24.) 
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taxation of parcels that were allotted pursuant to treaty provisions before that 

Act existed. And the fact that some reservations—like the Red Lake 

Reservation to which the Tribes refer (Dkt. 215:15)—were not allotted at all 

plainly says nothing about the scope of the General Allotment Act’s 

applicability to allotments that were made after that Act was in effect. 

 The Tribes’ second contention is that the General Allotment Act did not 

apply to their reservations because several provisions in the Act are expressly 

limited in their effect to allotments provided for in that Act. Those provisions, 

according to the Tribes, demonstrate that the Act was not meant to apply to all 

allotments. (See Dkt. 215:15–16.) 

 This contention, too, is immaterial. As already noted, the State 

Defendants do not contend that the General Allotment Act applies to every 

allotment ever made, but rather acknowledge that it does not apply to parcels 

that were allotted before the Act existed. The fact that the Act was not intended 

to apply to all allotments, standing alone, provides no basis for determining 

whether it does or does not apply to any particular allotments, including 

post-1887 allotments on the Tribes’ reservations.  

 The Tribes’ third contention is that the General Allotment Act did not 

apply to their reservations because officials in the executive branch of the 

federal government, in the late 19th and early 20th centuries, at times took 

the position that the Tribes’ reservations could only be allotted pursuant to  
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the 1854 Treaty. (See Dkt. 215:16–17.) An executive branch official’s 

interpretation of a federal statute and its relationship to a treaty, however, 

could be legally incorrect and does not necessarily reflect Congressional intent. 

Whether the General Allotment Act authorizes taxation of some fee lands on 

the Tribes’ reservations is not governed by the inconsistent ways in which 

Department of the Interior officials may have interpreted and applied the 

statute in the past.2 In addition, as the State Defendants have shown in earlier 

briefs, at least some of the executive branch opinions on which the Tribes rely 

were superseded by the Supreme Court’s later decision in United States v. 

Payne, 264 U.S. 446 (1924). (See Dkt. 153:32; 202:21–24.) 

 The Tribes’ fourth contention is that the General Allotment Act did not 

apply to their reservations because the citizenship provision in the 1906 Burke 

Act expressly acknowledged that allotments had been made pursuant to 

treaties, as well as pursuant to congressional legislation. (See Dkt. 215:18–19.) 

 
2 The Tribes assert that opinions of their expert witnesses, supported by record 

evidence, show that their reservations were allotted under the 1854 Treaty, not under 

the General Allotment Act. (Dkt. 215:16.) They further assert that the State 

Defendants have provided no contrary record evidence or expert opinions. 

(Dkt. 215:17.) Based on those assertions, the Tribes contend there is “no disputed fact 

here” regarding whether their reservations were allotted pursuant to the 1854 

Treaty. (Dkt. 215:16.) Whether the General Allotment Act was applicable to the 

allotments in question, however, is a question of law, not of fact. The Tribes have 

presented evidence on how, as a factual matter, Department of Interior officials in 

the past interpreted the Treaty and the Act. Those facts do not control the meaning 

and application of those provisions. That is a question of law for the Court to decide. 

The State Defendants have discussed this point in their response to the Tribes’ 

summary judgment motion. (Dkt. 202:3–5.) 
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Once again, congressional recognition of the fact that some allotments were 

made under treaty provisions, rather than under allotment statutes, does not 

resolve the question of which allotments are subject to those statutes. 

Allotments made after the enactment of the Act are subject to it, while 

allotments made earlier are not. Contrary to the Tribes’ suggestion, the 

citizenship provision in the Burke Act is consistent with the State Defendants’ 

position. 

 Finally, the Tribes’ fifth contention, made in a footnote, is that the 

General Allotment Act did not apply to their reservations because the 

80-acre-sized allotments made on the Tribes’ reservations allegedly were 

authorized only by the 1854 Treaty, and not by the General Allotment Act. 

(See Dkt. 215:19 n.4.)  

 That contention is inaccurate. Section 1 of the General Allotment Act, as 

originally enacted on February 8, 1887, provided for both 80-acre and 160-acre 

allotments. See 24 Stat. 388, § 1 (providing for the allotment of one-quarter of 

a section of land, or 160 acres, to each head of a family, and for the allotment 

of one-eighth of a section, or 80 acres, to single adults and orphan children). In 

addition, on February 28, 1891, Congress enacted a substitute section 1 of the 

Act, which provided for uniform allotments of one-eighth of a section, or 

80 acres, to each Indian located on a reservation. See 26 Stat. 794, § 1. 

Therefore, any allotments made after February 28, 1891, would have been 
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80 acres in size, whether they were made under the Act or under the 1854 

Treaty. The Tribes’ acreage argument thus fails. 

 For the above reasons, the Tribes have not shown that the General 

Allotment Act did not apply to their reservations. The Court should conclude, 

rather, that the Act did apply because (1) its broad applicability section 

included those reservations; (2) textual references to treaties in the Act show 

that Congress intended it to apply to treaty allotments, as well as allotments 

made under the Act itself; (3) subsequent legislation manifested congressional 

intent that the Act apply to all allotments in the absence of contrary 

legislation;3 and (4) courts have generally recognized that treaties and statutes 

must be construed together when determining congressional intent. 

(See Dkt. 153:28–33.) 

III. The Tribes have not shown that the General Allotment Act did 

not abrogate their purported Treaty right not to be taxed. 

 The Tribes’ third response argument is that the General Allotment Act 

did not abrogate the Tribes’ purported right to non-taxation of their 

 
3 The Tribes assert that statutes the State Defendants cited for the first time 

in their opening summary judgment brief should not be considered by the Court. 

(Dkt. 215:5.) The State Defendants dispute that assertion and maintain that 

summary judgment is precisely the proper time to present legal arguments based on 

statutes and case law. The State Defendants likewise dispute the Tribes’ suggestion 

that they were required to provide discovery responses that identified every legal 

authority they might cite in a summary judgment brief. The State Defendants will 

discuss this point in greater detail in their response to the Tribes’ pending Motion to 

Strike, Dkt. 205–06, which is due on February 17, 2020. 
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reservations under the 1854 Treaty. They give three reasons, none of which 

adequately supports their position.  

 The Tribes’ first contention is that the General Allotment Act does not 

evince a congressional intent to override tribal treaty rights. Congress can 

legislatively abrogate a treaty right, they note, but there must be evidence that 

Congress considered the conflict between its intended action and the treaty 

right, and nonetheless chose to abrogate that right. The Tribes assert that the 

General Allotment Act does not satisfy that standard because Congress, when 

enacting it, did not actually consider the conflict between the proposed 

legislation and existing Indian treaty rights. (See Dkt. 215:19–20.)  

 The Tribes’ assertion is incorrect. The State Defendants have shown, in 

their brief opposing the Tribes’ summary judgment motion, that Congress 

chose to legislatively authorize allotment in severalty of reservation lands 

without requiring tribal consent to such allotment, and rejected a proposed 

amendment that would have required such tribal consent. (See Dkt. 202:7–8.) 

Congress thereby deliberately and directly chose to override the communal 

land tenure rights of tribes under earlier treaties, including the 1854 Treaty 

at issue here. (See Dkt. 202:7–8.) The Tribes’ contrary assertion thus fails. 

 The Tribes second contention is that the General Allotment Act could not 

abrogate their purported treaty right to non-taxation because the Supreme 

Court has held, in Choate v. Trapp, 224 U.S. 665 (1912), that a tribe’s vested 
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contractual right in a tax exemption is protected against legislative 

infringement by the Due Process Clause of the Fifth Amendment. 

(See Dkt. 215:21–22.) Choate, however, is distinguishable from the present 

case. 

 In Choate, Congress had, through legislation, expressly and specifically 

conferred on certain allottees a bargained-for tax exemption, conditional upon 

specific consideration provided by each allottee. In addition, Congress had 

provided that the allotted lands should be patented in accordance with the 

terms of that legislation, including the tax exemption. Congress later passed 

another act that authorized taxation of some of the previously tax-exempt 

lands. See Choate, 224 U.S. at 667–70. The Court held that the initial actions 

of Congress had legislatively created a specific property right in the tax 

exemptions, which was protected by the Fifth Amendment against subsequent 

legislative infringement. See id. at 671–73. 

 The present case differs from Choate in several material respects. First, 

this case, unlike Choate, does not involve a congressionally conferred tax 

exemption. Second, the treaty-based tax exemption claimed by the Tribes here 

is not explicit, as was the exemption in Choate, but rather is inferred by the 

Tribes from the circumstances under which the Treaty was negotiated in 1854. 

Third, while the Tribes did make land cessions in 1854 that supplied general 

consideration for the Treaty, they did not provide specific consideration for a 
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tax exemption, as in Choate, nor was the Tribes’ claimed tax exemption 

conditional upon such specific consideration, as in Choate. Fourth, and most 

importantly, the present case, unlike Choate, does not involve any act of 

Congress that attached the Tribes’ purported treaty-based tax exemption to 

the legal title of particular parcels, thereby creating a specific property right 

in the tax exemption. It follows from these differences that the Due Process 

Clause of the Fifth Amendment did not preclude Congress from legislatively 

abrogating the Tribes’ purported treaty right to non-taxation. 

 The Tribes’ third contention is that, under the Takings Clause of the 

Fifth Amendment, any congressional abrogation of tribal treaty rights would 

require payment of just compensation to the Tribes, which has not happened 

here. (See Dkt. 215:5–6, 20–22.) The fact that compensation has not been paid, 

the Tribes assert, shows that Congress did not intend to abrogate their treaty 

rights. (Dkt. 215:22.) 

 The Tribes are incorrect. It is true that the legislative abrogation of a 

treaty right can sometimes constitute the taking of a tribal property right for 

which just compensation is required, but it does not follow that every legislative 

abrogation of a treaty right—including the non-consensual allotment in 

severalty of communally held tribal lands—constitutes a compensable taking 

of tribal property.  
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 The Tribes rely on United States v. Sioux Nation, 448 U.S. 371 (1980), in 

which the Supreme Court held that tribes have a constitutional right to just 

compensation when recognized title lands are taken from them by the 

government. The compensation right recognized in Sioux Nation, however, was 

a qualified right. The Court distinguished between (1) the United States’ 

plenary power, as trustee for the tribes, to manage tribal lands for their 

benefit; and (2) the United States’ power of eminent domain, which enables the 

government to take tribal property for public purposes other than the benefit 

of the tribes. See Sioux Nation, 448 U.S. at 408. When Congress legislatively 

abrogates a treaty right in its capacity as trustee for the tribes, there is no 

compensable taking of tribal property. But if Congress abrogates tribal 

property rights through its power of eminent domain, just compensation is 

constitutionally required. See id. 

 The key question for present purposes, then, is whether the enactment 

of the General Allotment Act was an exercise of Congress’s plenary power as 

trustee for the tribes, or an exercise of the power of eminent domain. The Sioux 

Nation Court effectively answered that question in the context of allotment 

legislation similar to the General Allotment Act, and indicated that allotment 

did not constitute a compensable taking of tribal property because the 

conversion of a tribe’s communal property rights into individual property 

rights of tribal members was “a mere change in the form of investment of 
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Indian tribal property.” Sioux Nation, 448 U.S. at 413 (quoting Lone Wolf v. 

Hitchcock, 187 U.S. 553, 568 (1903)). In other words, when Congress enacted 

legislation providing for the allotment of reservations without tribal consent, 

it was not using the power of eminent domain to take tribal property for a 

public purpose, but rather was exercising its plenary power as trustee to 

manage the form of investment of tribal property for what Congress at that 

time determined to be the tribes’ benefit.  

 Under the reasoning of Sioux Nation, therefore, the application of the 

General Allotment Act to a reservation did not require payment of just 

compensation. Conversely, and contrary to the Tribes’ argument, the fact that 

the Tribes have not been compensated for the allotment of their reservations 

does not indicate that Congress did not intend the General Allotment Act to 

apply to those reservations. 

 In sum, as argued in the State Defendants’ opening brief, the General 

Allotment Act and related statutes apply to the Tribes’ reservations and 

provide that allotments on those reservations, once patented in fee with no 

restrictions on alienation, would be taxable. 

IV. The State Defendants are entitled to summary judgment on the 

Tribes’ Nonintercourse Act claim. 

 The State Defendants have moved for summary judgment not only on 

the Tribes’ first two claims, discussed in the preceding sections, but also on 
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their third claim: that the Indian Nonintercourse Act, 25 U.S.C. § 177, makes 

tribally owned land on their reservations inalienable, and therefore 

non-taxable. Summary judgment is proper because the Nonintercourse Act’s 

restriction on alienation does not apply to lands that have been rendered 

alienable pursuant to the terms of a treaty or by an act of Congress. 

(Dkt. 153:39–43.) 

 The Tribes’ response brief concedes that the Nonintercourse Act does not 

prohibit the alienation of land on their reservations that was allotted and 

rendered alienable pursuant to the 1854 Treaty. (Dkt. 215:24.) That concession 

alone is sufficient to grant summary judgment for the State Defendants on this 

claim. The Tribes nonetheless contend that summary judgment is not 

warranted because some land on their reservations, while owned in the past 

by tribal members, allegedly was illegally taxed by local authorities and was 

subsequently wrested from Indian ownership for failure to pay the illegal tax. 

As to those lands, the Tribes contend, the Nonintercourse Act’s restriction on 

alienation remains in effect. (Dkt. 215:24–25.) 

 This assertion regarding the alleged unlawful alienation in the past of 

specific parcels of land should be rejected for several reasons.  

 First, it is a new, unpled claim, and thus is not properly before the Court. 

The complaint alleged, in general terms, that “the Nonintercourse Act, 

25 U.S.C. § 177, prohibits state taxation of lands owned by an Indian tribe.” 
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(Dkt. 1 ¶ 175.) Based on that allegation, the Tribes claimed that they “are 

entitled to a declaration under 28 U.S.C. § 2201 that the Reservation Fee 

Lands owned by the Tribes are not subject to Wisconsin property taxes.” 

(Dkt. 1 ¶ 176.) Plainly, the Tribes were claiming that the Nonintercourse Act 

generally prohibits any application of a state property tax statute to any 

tribally-owned reservation lands. Based on the concession noted above, that 

pled issue is now resolved. There were no allegations in the complaint about 

the illegal treatment of specific parcels of land in the past and no attempt to 

connect their generalities about the Nonintercourse Act to any such specifics. 

Nor has the complaint subsequently been amended to include any such 

specifics.  

 Moreover, this new claim is so divorced from their pled claim that it 

cannot really be considered to arise under the Nonintercourse Act, at all. The 

new claim is premised on allegations that local tax officials in the past illegally 

taxed certain parcels, and that the illegal taxation further resulted in the 

unlawful conveyance of those parcels into non-Indian hands—either via a tax 

deed for failure to pay the illegal tax, or via an effectively coerced sale of land 

to non-Indians to avoid liability for the illegal tax. (See Dkt. 215:24;  

208 ¶¶ 375–76.) If those allegations are true, however, the non-taxability of 

the parcels in question would not be due to the operation of the Nonintercourse 

Act today, as the Tribes suggest in their response brief, but rather would be 
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due to the fact that the parcels had never become lawfully subject to taxation 

in the first place. The Nonintercourse Act is not performing any real legal work 

in this new claim, but rather is serving only as a pretext for the Tribes to 

attempt to advance on summary judgment a claim they did not plead. 

 Second, the State Defendants are entitled to summary judgment because 

the Tribes have not alleged any controversy between themselves and the State 

Defendants concerning the past illegal actions on which the new claim is 

premised. The Tribes’ allege that local officials illegally taxed certain parcels, 

but they have not alleged that the State of Wisconsin directed any such illegal 

acts. To the contrary, the State Defendants acknowledge that the State has no 

legal authority to tax reservation parcels that have never lawfully become 

taxable.4 There is thus no actual controversy between the Tribes and the State 

Defendants regarding this new claim. 

 Third, the proposed facts on which the Tribes base their new claim relate 

to parcels that were allegedly illegally taxed when they were held by tribal 

members, not by the Tribe itself. (See Dkt. 208:25.) The Nonintercourse Act 

only prohibits alienation of land owned by tribes, not by their members.  

 
4 In making this acknowledgment, of course, the State Defendants take no 

position on whether any specific parcel actually has been illegally taxed by local 

officials in the past. 
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See 25 U.S.C. § 177 (“No purchase, grant, lease, or other conveyance of lands, 

or of any title thereto, from any Indian nation or tribe of Indians, shall be of 

any validity in law or equity, unless the same be made by treaty or convention 

entered into pursuant to the Constitution.”).5 Contrary to the Tribes’ 

assertions, therefore, their proposed facts do not make out a claim under the 

plain language of Nonintercourse Act.  

 For all of these reasons, the State Defendants are entitled to summary 

judgment on the Tribes’ third claim, as well as on their first two claims. 

CONCLUSION 

 The State Defendants ask the Court to grant summary judgment in their 

favor on all claims and dismiss this action. 

 Dated this 3rd day of February, 2020.  

 Respectfully submitted, 

 

 JOSHUA L. KAUL 

 Attorney General of Wisconsin 

 

 Electronically signed by: 

 

 s/ Thomas C. Bellavia 

 THOMAS C. BELLAVIA 

 Assistant Attorney General 

 State Bar #1030182 

 

 Attorneys for State Defendants 

 
5 The Nonintercourse Act originally also restricted conveyances of land from 

individual Indians, but that restriction was removed from the statute in 1834. 

(See Dkt. 153:40.) 
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