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Introduction 

State taxation of land in Indian country is prohibited unless Congress has clearly 

and unequivocally authorized it. It has never done so for the Tribes’ Reservations, and 

in fact, doing so would abrogate Tribal treaty rights and require just compensation. The 

State Defendants’ desperate reliance on the General Allotment Act—which does not 

apply to the Tribes’ Reservations—and chain of title—which is not an expression of 

congressional intent—falls far short of warranting summary judgment, and the Court 

should deny their motion. 
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 2 

 

Argument 

The U.S. Supreme Court has established a fairly clean analytical structure to 

determine a state’s taxation authority in Indian-law matters. A court must first 

determine whether the tax would apply to property that is located inside or outside of 

Indian country.1 Property located outside of Indian country – regardless of ownership – 

is generally taxable by the state unless state law is discriminatory or is precluded by 

treaty. Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973) (noting that “[a]bsent 

express federal law to the contrary, Indians going beyond reservation boundaries have 

generally been held subject to non-discriminatory state law otherwise applicable to all 

citizens of the State,” and holding that the tribe was therefore subject to state taxes on 

the operation of its ski resort located off-reservation on U.S. Forest Service lands); 

Washington State Dep’t of Licensing v. Cougar Den, Inc., ____U.S. ____, 139 S. Ct. 1000 

(2019) (holding that the Yakama Nation’s treaty right “to travel upon all public 

highways” precluded Washington from imposing an importation tax on fuel purchased 

by a Yakama tribal member in Oregon, and imported into Washington, even though the 

                                                 
1 “Indian country” is a term of art that identifies the territory over which Indian tribes exercise 
sovereignty. Congress has defined Indian country to include all land within the boundaries of 
an Indian reservation, regardless of who owns the land (i.e., Indian or non-Indian), and 
regardless of whether the land is held in fee or in trust. Land outside reservation boundaries, 
however, is not considered Indian country unless it is held in trust by the United States for the 
benefit of a federally recognized tribe or one of its members. 18 U.S.C. § 1151 (defining Indian 
country). 
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point of importation was not within Indian country). If the property is located inside 

Indian country, however, the court must determine whether it is owned by (1) the 

resident tribe or one of its members/citizens (hereinafter “Indian-owned”); or (2) a non-

Indian or an Indian who is not a member of the resident tribe (“non-Indian-owned”).2  

Very different legal tests are applied depending on whether the property is 

Indian-owned or non-Indian-owned. If the property is located within Indian country 

and is Indian-owned, the state cannot apply its tax unless a federal statute provides 

clear authorization for it to do so. Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 

457, 458-59 (1995). On the other hand, if the property located within Indian country is 

non-Indian-owned, the state can generally apply its tax unless, on balance, the federal 

and tribal interests in precluding the state tax outweigh the interests of the state in 

imposing it. Id. 

This case involves property that is indisputably within Indian country, as the 

land at issue is located within the boundaries of the Plaintiff Tribes’ reservations as 

established by the 1854 Treaty of La Pointe, 10 Stat. 1109 (the “1854 Treaty”), and in the 

case of the Red Cliff Reservation, expanded by Congress through an 1895 Joint 

                                                 
2 The U.S. Supreme Court has concluded that “non-member-Indians,” or persons who are 
enrolled members of a federally recognized tribe but are engaging in an activity on a different 
tribe’s reservation, are treated similar to non-Indians for purposes of state taxation. Washington 
v. Confederated Tribes of Colville Reservation, 447 U.S. 134, 160-61 (1980). Thus, a member of the 
Navajo Nation who owns property on the Lac Courte Oreilles Reservation would be considered 
“non-Indian” for purposes of determining the applicable test for state taxation.  
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Resolution. Dkt. 173, Proposed Finding of Fact in Support of Plaintiff Tribes’ Motion for 

Summary Judgment (“PFOF”), ¶¶ 8-17; Dkt. 208, Tribes’ Supp. Proposed Findings of 

Fact (“Supp. PFOF”), ¶¶ 336-37. This land is also indisputably Indian-owned; it is held 

in fee simple by one of the Plaintiff Tribes or their members. Id. As a result, in order for 

Wisconsin’s ad valorem property tax to apply, the defendants must point to one or more 

federal statutes where Congress authorized, in unmistakably clear language, state 

taxation on such property. Chickasaw Nation, 515 U.S. at 458-59. 

The State Defendants concede this legal framework in their summary-judgment 

brief. They note that: 

For on-reservation property owned by the resident tribe or its 
members, the Supreme Court has adopted a categorical approach. 
California v. Cabazon Band of Mission Indians, 480 U.S. 202, 215 n.17 
(1987). Under that approach, State and local governments may not tax 
Indian reservation lands or Indians occupying those lands, absent a 
cession of jurisdiction or federal statutory authorization. See Mescalero 
Apache Tribe v. Jones, 411 U.S. 145, 148 (1973). Congress may authorize 
state taxation, but its intent to do so must be made unmistakably clear. 
Montana v. Blackfeet Tribe[,] 471 U.S. 759. 765 (1985). 

Dkt. 153, State Defs.’ Br., at 24. It is curious then, that the State Defendants discard these 

well-worn legal principles just a few pages later. The State ultimately argues that if at 

any point in the chain of title, the land was held by a non-Indian, it is now subject to 

State taxation. Supposedly this is true even though the property is currently Indian-

owned, and despite the fact that Congress never authorized State taxation of this land. 
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Dkt. 153, State Defs.’ Br., at 33-38. The State’s argument is contrary to long-standing and 

binding U.S. Supreme Court precedent, and it must be rejected. 

The State Defendants also point to the General Allotment Act (“GAA”), along 

with a Joint Resolution and two statutes that amend the GAA, claiming that they 

provide unmistakably clear authorization for the State to tax. The 1902 Joint Resolution 

and the 1923 Act amending the GAA were identified by the State Defendants for the 

first time in their summary-judgment briefing. As discussed more fully in the Tribes’ 

Brief in Support of its Motion to Strike, Dkt. 206, since those statutes were not raised in 

the State Defendants’ Answer, responses to discovery, or expert-witness reports, they 

should not be considered by this Court now. See, e.g., FDIC v. Meyer, 781 F.2d 1260, 1268 

(7th Cir. 1968); David v. Caterpillar, Inc., 324 F.3d 851, 857 (7th Cir. 2003). The State 

Defendants’ claims with respect to the GAA and the Burke Act, on the other hand, are 

properly before this Court. While these statutes do contain Congressional authorization 

to tax lands that were allotted under their terms, County of Yakima v. Confederated Tribes 

and Bands of the Yakima Indian Nation, 502 U.S. 251 (1992), contrary to the arguments 

made by the State Defendants, neither of these statutes applies to the Indian-owned fee 

land that is the subject of these proceedings.  

The State Defendants do not address the Tribes’ argument, already discussed in 

depth in its memorandum in support of summary judgment, Dkt. 172, that the 1854 

Treaty precludes State taxation of Indian-owned lands within the Indian reservations 
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created under the 1854 Treaty. If this Court finds that the Tribes do have such a treaty 

right, then even if the GAA (as amended) generally authorized state taxation of 

reservation fee lands, those it would not do so within the 1854 Treaty reservations 

unless the GAA was also found to have abrogated the Tribes’ treaty rights. Abrogation 

is never implied. United States v. Dion, 476 U.S. 734, 739 (1986) There must be clear 

evidence that Congress knew the treaty right existed, knew that the statute conflicted 

with the treaty right, and chose to abrogate the treaty right through passage of the 

statute. Id. Treaty rights are property interests protected by the Fifth Amendment to the 

U.S. Constitution, and therefore, their abrogation requires the payment of just 

compensation with interest from the moment of the taking. United States v. Sioux Nation, 

448 U.S. 371 (1980). No such compensation has been paid to the Tribes, which 

demonstrates that no abrogation occurred. 

The State seems to argue, in an obtuse way, that the GAA abrogates the Tribes’ 

treaty right because the statute envisioned the possibility of allotting reservations that 

were already subject to treaty allotment mechanisms. But provisions in the GAA 

actually demonstrate that Congress was careful not to disrupt a treaty rights that it was 

aware of. For example, Congress ensured that if a treaty provided tribal members with 

larger allotments than authorized by the GAA, then the treaty provision would govern. 

That language certainly cannot provide clear evidence that Congress intended to 

abrogate the Tribes’ right against removal under the 1854 Treaty.  
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Rather than intentionally abrogate the Tribes’ treaty right, Congress passed 

numerous statutes after the GAA that are specific to the Tribes and their reservations, 

and that repeatedly acknowledged that the 1854 Treaty, not the GAA, governed 

allotment of their reservation. In these statutes, Congress respected the bilateral nature 

of the 1854 Treaty by routinely requesting Tribal consent to modifications of that treaty. 

Dkt. 173, PFOF ¶¶219-25; Dkt. 208, Supp. PFOF ¶¶ 383-84. The GAA (including each of 

the amendments identified by the State Defendants) was not applied to the Tribes’ 

reservation, and there is no evidence that Congress intended to abrogate the Tribes’ 

treaty rights. Dkt. 173, PFOF ¶¶ 199-214, 216-217. 

The State Defendants have also requested summary judgment on Count III of the 

Tribes’ Complaint, which seeks relief under the Nonintercourse Act. For the purposes of 

this argument, the State Defendants now argue that the 1854 Treaty authorizes the 

alienation of the Tribes’ reservation lands. Dkt. 153, State Defs.’ Br., at 40 (“[T]he 1854 

Treaty itself authorizes the President to issue patents for allotted reservation lands, with 

or without restrictions on alienation, or to remove previously imposed restrictions on 

alienation.”). The Tribes readily agree with this proposition, as noted above. The 

Nonintercourse Act, however, still provides relief to the Tribes in this case, because 

some of the reservation fee lands were illegally taxed by the State, and it was this illegal 

taxation and the subsequent issuance of a tax deed – not the provisions of the Treaty – 

that resulted in the alienation of land. That land remains protected by the 
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Nonintercourse Act’s prohibition. Dkt. 173, PFOF ¶¶ 246-247; Dkt. 208, Supp. PFOF ¶¶ 

374-76, 380. 

Finally, the State Defendants spend more than half of their brief on a section that 

they claim provides “legal and historical background.” Dkt. 153, State Defs.’ Br. at 3-20. 

The State cannot point to admissible evidence for most of this discussion, however; it is 

not supported by the opinions or facts provided by their expert witnesses. See generally 

Dkts. 205-207. The Tribes disagree with this entire discussion. It conflates the purpose of 

the allotment provisions that were included in treaties negotiated by Commissioner of 

Indian Affairs George Manypenny, with the policy of assimilation and allotment 

advanced by Congress decades later in the GAA, which sought to break up 

reservations. Because these sections of the State’s brief rely on proposed findings of fact 

that are not based on admissible evidence, the Tribes have moved to strike this material. 

See Dkts. 205-207.  

I. The mere presence of a non-Indian title holder in the chain of title does not 
authorize the state to tax Indian-owned property today. 

The State Defendants note in their brief that “[a]s a threshold matter,” “the Tribes 

in this case have not alleged that the State cannot tax reservation land owned in fee 

simple by non-Indians, nor have they cited any legal authority to support such a 

notion.” Dkt. 153, State Defs.’ Br. at 34. The State is correct on this point. The Tribes are 
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not arguing that non-Indian-owned land within reservation boundaries cannot be taxed 

by the State. It can. 

The U.S. Supreme Court has held that states have the authority to tax non-

Indians within Indian country unless, after a “particularized inquiry into the nature of 

the state, federal, and tribal interests at stake,” the federal and tribal interests outweigh 

the interests of the state in imposing the tax. White Mountain Apache Tribe v. Bracker, 448 

U.S. 136, 145 (1980) (holding that Arizona could not impose certain taxes on a non-

Indian logging company doing business with the tribe on its reservation, after noting 

the comprehensive nature of federal laws and regulations governing reservation timber 

production, and the state’s lack of interest in obtaining the tax from an out-of-state 

company that it provided no services to); Cotton Petroleum Corp. v. New Mexico, 490 U.S. 

163 (1989) (authorizing New Mexico’s tax on oil and gas extracted by non-Indian 

company on the Jicarilla Apache Reservation after applying balancing test and noting 

the state’s interest in assessing such taxes). The Tribes involved in this litigation are not 

claiming they have any interest that would outweigh the interests of the State of 

Wisconsin in imposing property taxes on non-Indian landowners. Additionally, non-

Indian landowners do not possess any rights under the 1854 Treaty that preclude State 

taxation. Article XI of the 1854 Treaty provides that “the Indians shall not be required to 

remove from the homes hereby set apart for them.” Dkt 173, PFOF ¶ 136 (emphasis 

added). This provision provides no protection to persons who are not Tribal members.  
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This case is being brought because the State does not have the power to tax 

Indian-owned property within reservation boundaries. The balancing test used to 

determine the taxability of non-Indian-owned property is inapplicable when Indian-

owned property is at stake. Chickasaw Nation, 515 U.S. at 458. Rather, the U.S. Supreme 

Court has established a “categorical approach,” id., or “per se” rule, California v. Cabazon 

Band of Mission Indians, 480 U.S. 202, 215 n.17 (1987). That is, the Court has consistently 

held that “the Indians’ exemption from state taxes [is] lifted only when Congress has 

made its intention to do so unmistakably clear.” Montana v. Blackfeet Tribe, 471 U.S. 759, 

765 (1985); see also Moe v. Confederated Salish and Kootenai Tribes of Flathead Reservation, 

425 U.S. 463, 475-81 (1976) (precluding Montana from applying its sales tax on cigarette 

sales to tribal members within reservation boundaries, since no “clear congressional 

authorization” for such a tax could be found in federal legislation).  

This approach has been taken by the Supreme Court out of a longstanding 

judicial recognition of Indian sovereignty and independence, McClanahan v. State Tax 

Comm’n, 411 U.S. 164, 172-73 (1973), and because “the power to tax involves the power 

to destroy,” Yakima, 502 U.S. at 258. Using this bright-line test, the Supreme Court and 

lower federal and state courts have repeatedly held that states lack the authority to tax 

Indians and Indian tribes within Indian country. E.g., Bryan v. Itasca County, 426 U.S. 373 

(1976) (rejecting state tax on Indian-owned mobile home after concluding that Public 

Law 280 did not authorize such taxation); McClanahan, 411 U.S. at 165-66 (rejecting state 
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tax on income earned by tribal members who lived and worked on the Navajo 

Reservation); Pourier v. South Dakota Dep’t of Revenue, 658 N.W.2d 395 (S.D. 2003) 

(refusing to find that the Hayden-Cartwright Act, which authorized state taxation of 

motor fuel sold on “military or other reservations,” authorized taxation of tribal 

member purchasers), opinion vacated in part, 674 N.W.2d 213 (2004) (vacating statute-of-

limitations portion of earlier opinion). 

The State Defendants acknowledge this is the test as laid down by the Supreme 

Court. Dkt. 153, State Defs.’ Br. at 24. Yet they confusingly discuss and cite cases that 

involve a state’s ability to tax non-Indian property on pages 36-37 of their brief, and then, 

through a sleight of hand, claim that those cases are somehow relevant to the question 

of taxation of Indian-owned property. They are not. 

For example, the State cites Thomas v. Gay, an 1898 case that authorized the 

Territory of Oklahoma to impose a personal property tax on cattle grazing within an 

Indian reservation. 169 U.S. 264 (1898). The State admits that the cattle were owned by 

non-Indians, and that the Supreme Court concluded that “territorial authorities could 

tax property that was located on a reservation, but in which the Indians had no ownership 

interest.” Dkt. 153, State Defs.’ Br. at 37 (emphasis added). This case, which predated the 

Court’s modern-day preemption/balancing test for state taxation of non-Indian-owned-

property within Indian country, is simply irrelevant to the question of taxation of land 

owned by Indians. 
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After discussing Thomas and other similar cases, the State claims that “when 

reservation land is made freely alienable and comes into unrestricted fee ownership by 

non-Indians, the property is thereby removed from federal protection and becomes 

subject to state taxation,” and “the land does not become non-taxable simply because it 

has been restored to Indian ownership.” Dkt. 153, State Defs.’ Br. at 38. But this 

argument is not logically connected to any of the precedent the State cites. For example, 

if the non-Indian-owned cattle in Thomas were sold to a tribal member, and the sale took 

place on that tribal member’s reservation, the state could not tax the sale without 

unmistakably clear congressional authorization. See Chickasaw, 515 U.S. at 459 (refusing 

to authorize state sales tax on motor fuel sold to tribal members on the reservation, even 

though the wholesaler of the gasoline was apparently an off-reservation non-Indian 

company). The Supreme Court has never required property to remain exclusively in 

Indian hands from the moment of its creation for Indian tax immunity to exist. 

Immunity flows from the identity of the owner and the location of the property at the 

moment of taxation. 

The Supreme Court’s decisions in Yakima and Cass County do not hold otherwise. 

Those cases found congressional authorization to tax Indian-owned-land. In Yakima, the 

authorization came from the General Allotment Act (as amended by the Burke Act). 

Yakima, 502 U.S. at 258-59. In Cass County, the authorization came from the Nelson Act, 

which implemented the General Allotment Act on various Minnesota Ojibwe 
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reservations. Cass County v. Leech Lake Band of Chippewa Indians, 524 U.S. 103, 108 (1998). 

In both cases, it was Congress that authorized the sale of the property from Indians to 

non-Indians, and in doing so, Congress provided unmistakably clear intent to its 

taxation. See id. at 110-1113. Thus, for the State’s ad valorem property tax to apply here, it 

must have been authorized by Congress.  

This is especially true in this case, because federal officials explicitly promised 

Tribal treaty negotiators that they would have absolute dominion and control over their 

reservations, and that included the ability to determine whether whites and mixed-

bloods lived within their midst then and in the future. Dkt. 173, PFOF ¶¶ 168, 172; Dkt. 

208, Supp. PFOF ¶ 333. For example, in 1864, the Indian signatories to the Statement 

Made by the Indians, a bilingual petition written by tribal leaders to federal officials, 

stated: “[t]here is also a White Man living on our Reservation. Manypenny told us also 

in regard to him, as long as you are satisfied for him to stay he might, but the moment 

you wish him to go he would go.” Dkt. 173, PFOF ¶ 168. Federal officials gave tribal 

leaders no indication that allowing whites and mixed-bloods to live within their 

reservations could compromise the permanency that led them to negotiate the 1854 

Treaty in the first place. 

II. Congress did not authorize the state to tax the lands at issue in this case. 

The State Defendants rely on the General Allotment Act and its amendments for 

Congressional authorization to tax the Indian-owned lands within the Plaintiff Tribes’ 
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reservations. But the GAA did not apply to every Indian reservation. The plain 

language of the statute makes this clear. The Act states: 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That in all cases where any tribe or 
band of Indians has been, or shall hereafter be, located upon any 
reservation created for their use, either by treaty stipulation or by 
virtue of an act of Congress or executive order setting apart the same 
for their use, the President of the United States be, and he hereby is, 
authorized, whenever in his opinion any reservation or any part 
thereof of such Indians is advantageous for agricultural and grazing 
purposes, to cause said reservation, or any part thereof, to be 
surveyed, or resurveyed if necessary, and to allot the lands in said 
reservation in severalty to any Indian located thereon . . .  

GAA, 24 Stat. 388, § 1 (Feb. 8, 1887). The statute “authorized” the President to allot 

Indian reservations. Dkt. 173, PFOF ¶199. It did not require any reservation to be 

allotted. In addition, the President was only authorized to allot an Indian reservation if, 

“in his opinion,” all or part of the reservation was “advantageous for agricultural and 

grazing purposes.” Thus, Congress delegated power to the President to determine if 

and when a reservation would be allotted under the GAA. See Black’s Law Dictionary 

108 (1st ed. 1891) (noting that “in governmental law,” “authority” is “a right to 

command or to act”).  

The State Defendants disingenuously stop quoting the GAA immediately before 

this key statutory language. Dkt. 153, State Defs’ Br., at 28-29. While they claim that the 

GAA “provided a general system for the allotment of any reservation lands that were 

held in common by an Indian tribe,” and that “[t]he only exceptions are a small number 
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of expressly enumerated tribes” included in Section 8 of the Act, id. at 29, this statement 

is incorrect both legally and factually. Dkt. 208 Supp. PFOF ¶ 386 (noting, for example, 

that the Red Lake Reservation was not allotted under the GAA).  

Each provision of the GAA that follows Section 1, cited above, explicitly states 

that its provisions only apply if the land was allotted under its terms. Section 2 of the 

GAA states “[t]hat all allotments set apart under the provisions of this act” shall be selected 

by the Indian for whom it was held. Section 3 of the GAA states “[t]hat the allotments 

provided for in this act shall be made by special agents appointed by the President for 

such purposes.” Most importantly, Sections 5 & 6 of the GAA state: 

Sec. 5. That upon the approval of the allotments provided for in this act by 
the Secretary of the Interior, he shall cause patents to issue therefor in 
the name of the allottees, which patents shall be of the legal effect, and 
declare that the United States does and will hold the land thus allotted, 
for the period of twenty-five years, in trust for the sole use and benefit 
of the Indian to whom such allotment shall have been made . . . and 
that at the expiration of said period the United States will convey the 
same by patent to said Indian, or his heirs as aforesaid, in fee, 
discharged of said trust and free of all charge or incumbrance 
whatsoever . . . 

Sec. 6. That upon the completion of said allotments and the patenting of the 
lands to said allottees, each and every member of the respective bands 
or tribes of Indians to whom allotments have been made shall have the 
benefit of and be subject to the laws, both civil and criminal, of the 
State or Territory in which they may reside . . .  

GAA, 24 Stat. 388, §§ 5-6 (emphasis added). It is this language that the U.S. Supreme 

Court concluded authorized state taxation in an “unmistakably clear” manner 
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(particularly after it was amended by the Burke Act in 1906 to explicitly provide for 

taxation). Yakima, 502 U.S. at 258-59 & n.1. Yet once again, these provisions are limited 

in application to “allotments provided for in this act.” Thus, the GAA did not apply on 

all Indian reservations. And Congress only authorized the taxation of allotments issued 

under the GAA after their 25-year trust status had expired. 

As noted in detail in the Tribes’ brief in support of summary judgment, the 

Tribes’ reservations were not allotted under the GAA. The State Defendants’ brief notes 

that the Tribes’ lands “allegedly were allotted pursuant to the 1854 Treaty,” but there is 

no disputed fact here. Dkt. 153, State Defs’ Br., at 27 (emphasis added). The Tribes’ 

expert witnesses – Dr. Anton Treuer and Dr. John Bowes – both gave opinions, 

supported by significant record evidence, that the Tribes’ reservations were allotted 

under the 1854 Treaty and not under the General Allotment Act. Dkt. 83, Treuer Rep., at 

1, 53-65; Dkt. 85, Bowes Rep., at 2, 61-68. The record evidence establishes that: 

• The Assistant Attorney General advised the President that the land on the 
Tribes’ reservations were chiefly valuable for timber, not for agricultural or 
grazing purposes, and therefore, they could not be allotted under the GAA, Dkt. 
173, PFOF ¶¶ 205-07; 
 

• The President accepted the Assistant Attorney General’s opinion and explicitly 
stated that he was not authorizing the allotment of the Tribes’ reservations 
under the GAA, Dkt. 173, PFOF ¶¶ 208, 210; 

 
• The patents issued for land on the Tribes’ reservations, both before and after the 

passage of the GAA, state that they are being issued under the 1854 Treaty and 
contain no reference to the GAA, Dkt. 173, PFOF ¶¶ 204, 211; Dkt. 208, Supp. 
PFOF ¶ 366; 
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• The patents issued for land on the Tribes’ reservations were not held in trust by 
the United States for 25 years, as required by the General Allotment Act, Dkt. 
208 Supp. PFOF ¶381; 

• The patents issued for land on the Tribes’ reservations were “restricted fee” 
patents; tribal members held the land in fee simple, but according to their 
express terms, could not alienate the land without the approval of the President 
of the United States, regardless of how much time had passed from the issuance 
of the original patent, Dkt. 173, PFOF ¶ 218, Dkt. 208, Supp. PFOF ¶¶ 323, 366; 
 

• Correspondence discussing the allotment of the Tribes’ reservation lands after 
February 1887, when the GAA was passed, notes that the lands were allotted 
under the 1854 Treaty, Dkt. 173, PFOF ¶ 211; and 
 

• Correspondence explicitly states that the Burke Act amendments to the GAA do 
not apply on the Tribes’ reservations, Dkt. 173, PFOF ¶¶ 216, 217, 218. 

Neither of the State Defendants’ expert witnesses reviewed any of this documentation 

or provided a contrary expert opinion. Dr. Brigham, the State Defendants’ only 

proponent expert witness, made clear during his deposition that he was not giving an 

opinion in this case that the GAA applied on any of the Tribes’ reservation, Dkt 173, 

PFOF ¶ 213, and Dr. Gulig’s opinions were limited to the meaning of the 1854 Treaty, 

not the applicability of the GAA. Dkt. 94, Gulig R. Rep., at  2.3 

                                                 
3 The State Defendants also claim in their brief that the GAA applies because “[t]he purpose of 
the reservation allotment policy – including treaty allotment provisions entered into prior to 
1887 – was to assimilate Indians into non-Indian society by converting communal tribal 
interests in Indian-held lands into individualized ownership of parcels of private property that 
would ultimately be protected by state property laws.” Dkt. 153, at 28. But this statement 
contains no citation and is not supported by any admissible evidence. While Dr. Brigham’s 
expert report contains a nearly identical opinion, he clarified during this deposition that he 
could not give an opinion on treaty allotment provisions, Dkt. 118, Brigham Dep., at 133:6-9, 
and the State Defendants claim, in their response to the Tribes’ Daubert motion to exclude Dr. 
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The State Defendants also claim that the GAA applies and authorizes taxation of 

the Indian-owned reservation fee land at issue in this case, because both the GAA and 

the Burke Act “contain references to treaty allotments that make it clear that Congress 

intended those Acts to apply to treaty allotments.” Dkt. 153, State Defs’ Br. at 29. In 

actuality, the opposite is true. Section 6 of the GAA provides that “every Indian born 

within the territorial limits of the United States to whom allotments shall have been 

made under the provisions of this act, or under any law or treaty . . . is hereby declared 

to be a citizen of the United States.” GAA § 6. This provision acknowledges that 

allotments can be made under a “law or treaty” other than the GAA, proving that the 

GAA was not the exclusive method of allotting reservation lands. Furthermore, while 

the citizenship provision in the GAA was explicitly applied to allotments made 

pursuant to treaty, as noted above, other sections of the GAA, which authorize the 

alienability of land, only apply to allotments issued under the Act itself. This is 

important, because the Supreme Court has indicated that when Congress authorizes 

alienability of land, it has expressed its intent for that land to become taxable. Cass 

County, 524 U.S. at 110-11, 112-13. Indian citizenship, on the other hand, has no impact 

                                                 
Brigham, that they are not relying on this opinion. Dr. Brigham did not review any historical 
evidence regarding the negotiation or implementation of the 1854 Treaty. He did not review 
any other treaties with allotment mechanisms, and he did not review any documents prior to 
1872. Thus, he could not have formed an opinion on the allotment provisions in Indian treaties 
in the 1850’s. On a more basic level, of course, the purported purpose of an earlier treaty cannot 
make a later Congressional statute applicable when it is does not apply by its plain terms. 
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on the taxability of the land. U.S. v. Sandoval, 231 U.S. 28, 47-48 (1913) (noting that 

“citizenship is not in itself an obstacle to the exercise by Congress of its power to enact 

laws for the benefit and protection of tribal Indians as a dependent people”); U.S. v. 

Celestine, 215 U.S. 278, 287 (1909) (noting that citizenship conferred under the GAA does 

not “revoke the reservation” created by treaty, and that “the advantages of a 

reservation” are not eliminated by the conferral of citizenship).4 

The GAA, as amended, was simply not applied to the Tribes’ reservations. The 

land was allotted under the terms of the 1854 Treaty, and the land was alienated 

pursuant to the 1854 Treaty, through Presidential approvals. Dkt. 208, Supp. PFOF ¶¶ 

363-373. Because Congress did not authorize the alienability of reservation lands, 

Congressional intent under the GAA is irrelevant. Instead, treaty intent controls. 

III. Neither the General Allotment Act nor any other Statute abrogated the 
Tribes’ Treaty Right.  

Treaty rights can be unilaterally abrogated by Congress. But absent explicit 

language in a treaty or statute, federal courts are “extremely reluctant” to find such 

abrogation. Washington v. Washington State Commercial Passenger Fishing Vessel Ass’n, 443 

                                                 
4 The State Defendants also refer to Section 1 of the GAA, which states that if the relevant treaty 
authorizes allotments, the President “shall” provide the tribal members with an allotment of the 
size enumerated in either the treaty or the GAA, whichever is greater. The 1854 Treaty provides 
that heads of households were to receive 80 acres of land, while the GAA, as originally enacted, 
authorized them to obtain 160 acres. If the land was allotted under Section 1 of the GAA, that 
would mean, as a result, that the President was required to issue allotments to tribal members 
of 160 acres. Yet because the President decided that the land could not be allotted under the 
GAA, the allotments were issued under the 1854 Treaty and were 80 acres of land. Dkt. 209 
Supp. PFOF ¶ 322. This simply does not support the State’s argument. 
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U.S. 658, 690 (1979); see also Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. 

Voigt, 700 F.2d 341, 352 (7th Cir. 1983) (concluding that abrogation of treaty rights 

“requires an explicit statement by Congress, or at least, it must appear clear from the 

circumstances and legislative history surrounding a Congressional act.”). At a 

minimum, there must be “clear evidence that Congress actually considered the conflict 

between its intended action on the one hand and Indian treaty rights on the other, and 

chose to resolve that conflict by abrogating the treaty.” Dion, 476 U.S. at 740 (1986); see 

also United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339, 346, 353-54 (1941) (Congress 

must be “plain and unambiguous” or “clear and plain” when abrogating tribal property 

rights). 

Thus, for example, the Supreme Court has held that a statute that terminated the 

government-to-government relationship with the Menominee Tribe of Wisconsin, 

divided up its property, and provided that the Tribe and its members would be subject 

to state laws in the same manner as other citizens, did not terminate the Indians’ 

hunting and fishing rights secured by an 1854 treaty. Menominee Tribe of Indians v. 

United States, 391 U.S. 404, 412-13 (1968). Courts have created such a high standard for 

treaty abrogation not only because treaties are solemn promises between sovereigns, 

Menominee, 391 U.S. at 412, but also because they are property rights protected by the 

Fifth Amendment to the U.S. Constitution. As a result of their Fifth Amendment 

protections, when treaty rights are abrogated, the government is compelled to pay just 
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compensation with interest from the date of the taking. United States v. Sioux Nation, 448 

U.S. 371 (1980).  

In Choate v. Trapp, thousands of members of the Choctaw and Chickasaw tribes 

who received patents to allotted lands under the terms of the Curtis Act, 30 Stat. 507 

(June 28, 1898), brought suit against the State of Oklahoma to prevent it from imposing 

real-property taxes on their allotments. The Curtis Act contained a provision stating 

that “all of the lands allotted shall be nontaxable while the title remains in the original 

allottee, but not to exceed twenty-one years from date of patent.” This statutory 

provision was akin to a treaty right, as it had been specifically incorporated into the 

Curtis Act following negotiations between federal officials and representatives of the 

Choctaw and Chickasaw tribes that culminated in the Atoka Agreement.5  

Most of the land was allotted under the Curtis Act before 1907. In 1908, Congress 

passed a general act removing restrictions from the sale of land held by certain allottees 

of the Five Civilized Tribes, which included the plaintiffs’ tribes. Act of May 27, 1908, 35 

Stat. 312. Section 4 of that statute explicitly stated that “all land from which restrictions 

have been or shall be removed shall be subject to taxation.” 35 Stat. at 313. The U.S. 

Supreme Court, however, refused to apply the provisions of the 1908 Act to patents 

                                                 
5 Because these negotiations took place after 1871, the United States had stopped treaty-making 
with Indian tribes. While the process looked fairly similar to Native peoples, the negotiated 
outcome was submitted to both houses of Congress for approval as a statute. Treaties, on the 
other hand, were submitted only to the Senate, and required a two-thirds vote to ratify. 
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issued before its passage. The Court noted that “the provision that the land should be 

nontaxable was a property right, which Congress undoubtedly had the power to grant. 

That right fully vested in the Indians and was binding upon Oklahoma.” 224 U.S. at 673. 

“Under the provisions of the 5th Amendment there was no more power to deprive him 

of the exemption than of any other right in property.” Id. at 674; see also Carpenter v. 

Shaw, 280 U.S. 363 (1930) (striking down Oklahoma’s attempts to apply tax on the 

“owner of any royalty interest” in oil and gas, while once again interpreting the Atoka 

Agreement and the 1908 Act). 

As established in the Tribes’ brief in support of summary judgment, Dkt. 172, the 

1854 Treaty guaranteed the Tribes a permanent homeland from which they could not be 

compelled to remove, and therefore precluded the application of state real-property 

taxes. The General Allotment Act (as amended), did not apply to the Tribes’ 

reservations, let alone satisfy the high standard that would be required to abrogate this 

treaty right. The Tribes have not received any compensation for any purported 

abrogation of their treaty right, which is further evidence that no abrogation was ever 

intended. 

The State offers no explanation for how or when the Tribes’ Treaty right to a 

permanent home was abrogated. Similarly, they ignore multiple statutes that Congress 

passed after 1887 (when the GAA was enacted), even though those statutes are specific 

to the Tribes’ reservations, and specifically note that allotment should proceed in 
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accordance with the terms of the 1854 Treaty.. Dkt. 173, PFOF ¶¶219-225, Dkt. 208; 

Supp. PFOF ¶ 384. Basic principles of statutory interpretation provide that a specific 

statute controls a more general statute, and a latter statute controls an earlier statute. 

Thus, the specific statutes that Congress passed after the GAA demonstrate that no 

treaty abrogation was ever intended. The State is not entitled to summary judgment 

because they have not established that the General Allotment Act, as amended, 

unmistakably authorized state property taxation of Reservation Fee Land in the Tribes 

1854 Treaty Reservations. 

IV. The State Defendants are not entitled to summary judgment on Count III 
of the Tribes’ Complaint. 

Count III of the Tribes’ Complaint alleges that the federal Nonintercourse Act 

prevents the State’s imposition of property taxes on fee lands held by the Tribes and 

their members. The relevant portion of that Act states: 

No purchase, grant, lease, or other conveyance of lands, or of any title 
or claim thereto, from any Indian nation or tribe of Indians, shall be of 
any validity in law or equity, unless the same be made by treaty or 
convention entered into pursuant to the Constitution.  

Nonintercourse Act, 25 U.S.C. § 177. The plain terms of the Act require that any 

alienation of Indian lands be made in accordance with a valid treaty. And as the Tribes 

noted in their opening summary judgment brief, Dkt. 172, at 11-12, if federal law 

precludes the sale of land for taxes, it also precludes the taxes themselves. The New York 

Indians, 72 U.S. 761, 771 (1866); The Kansas Indians, 72 U.S. 737, 760 (1866). 
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The State Defendants claim that the Nonintercourse Act is inapplicable here 

because: 

[T]he 1854 Treaty itself authorizes the President to issue patents for 
allotted reservation lands, with or without restrictions on alienation, or 
to remove previously imposed restrictions on alienation. See Keweenaw 
III, 452 F.3d at 520. If the President issues a fee patent with no 
restrictions on alienation (or removes any such restrictions), and that 
parcel is subsequently alienated, that conveyance of the parcel is made 
in accordance with the terms of the 1854 Treaty and thus is permissible 
under the plain language of the Nonintercourse Act. 

Dkt. 153, State Defs’ Br., at 40-41. The Tribes, of course, agree that the lands were 

allotted under the 1854 Treaty (and not the GAA or its amendments), and some of the 

lands were alienated under the terms of the Treaty. Some of the lands, but not all.  

The record in this case establishes that the State illegally taxed certain reservation 

lands while those lands were still in Indian hands. Dkt. 208, Supp. PFOF ¶ 374. Some of 

those reservation lands were wrested from Indian hands for failure to pay illegal taxes. 

Dkt. 208, Supp. PFOF ¶ 375. Today, local assessors have admitted that if reservation fee 

property is owned by the Tribe or one of its members, they look to see if there is a tax 

deed anywhere in the chain of title. Dkt. 208 Supp. PFOF ¶ 380. If a tax deed was issued 

at any point in time, the assessor concludes that the land was alienated to non-Indians 

(the County) via that tax deed, and it is therefore taxable. Dkt. 92-6, Martin Dep., at 

131:10-132:15. In this circular manner, the assessors base modern-day taxability on a 

prior illegal tax deed. This is a continuing violation of federal law. 
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If the land was originally alienated to non-Indians because of illegally assessed 

taxes, rather than through the Treaty-required Presidential approval process, the 

Nonintercourse Act’s prohibition remains in place. The State is not entitled to summary 

judgment on Count III of the Tribes’ Complaint. 

Conclusion 

For the foregoing reasons, this Court should deny the State Defendant’s motion 

for summary judgment. 
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