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Introduction 

The Towns and Assessors’1 sole argument in support of their motion for 

summary judgment against the Tribes can be distilled down to the following: “We may 

or may not be violating federal law by assessing and enforcing taxes on Reservation Fee 

 
1 The “Towns and Assessors” who filed for summary judgment are the Towns of Ashland, Bass 
Lake, Gingles, Hayward, Sanborn, and White River and Assessors Associated Appraisal 
Consultants, Inc., William Metzinger, Claude Riglemon, Michael Schnautz, and Scott Zillmer. 
Dkt. 192, T&A Amended MSJ. 
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Land,2 but we shouldn’t be held accountable because we’re just passive actors doing 

what the State of Wisconsin tells us to do.” This absurd proposition is unsupported by 

the record and defies the law, logic, and sound policy. The Court should deny the 

motion in full.3 

Argument 

Under Fed. R. Civ. P. 56, summary judgment is appropriate “when there are no 

genuine issues of material fact and the moving party is entitled to judgment as a matter 

of law.” Goldstein v. Fidelity & Gaur. Ins. Underwriters, Inc., 86 F.3d 749, 750 (7th Cir. 

1996). “[I]t is the substantive law’s identification of which facts are critical and which 

facts are irrelevant that governs.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 

And “irrelevant or unnecessary” facts should not be counted. See id.; see also Hanson v. 

Dane County, 599 F. Supp. 2d 1046, 1052 (W.D. Wis. 2009). 

“The district judge’s function in a summary judgment motion is not himself to 

weigh the evidence and determine the truth of the matter but to determine whether 

there is a genuine issue for trial.” Kasten v. Saint-Gobain Performance Plastics Corp., 556 F. 

 
2 Reservation Fee Lands are lands held in fee by one of the Plaintiff Tribes or any of their Tribal 
members within the boundaries of the applicable Tribe’s Reservation. 
3 The Tribes agree with the Towns and Assessors that this action involves a case and 
controversy and that this Court has jurisdiction to adjudicate it. See Dkt. 171, T&A MSJ Br. at 9-
11. But that issue is not in dispute and the Tribes have adequately briefed it in their motion for 
summary judgment. See Dkt. 156, Tribes’ MSJ Mot.; Dkt. 172, Tribes’ MSJ Br. This Court can 
deny that portion of the Towns and Assessors’ motion as moot. 
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Supp. 2d 941, 951 (W.D. Wis. 2008) (quotation omitted). “In ruling on a motion for 

summary judgment, the court views all facts and draws all reasonable inferences in the 

light most favorable to the non-moving party.” Monroe Truck Equipment, Inc. v. Universal 

Truck Equipment, Inc., 120 F. Supp. 3d 884, 888 (W.D. Wis. 2015).4 

I. The record supports the Tribes’ allegations that the Towns and Assessors have 
been violating the 1854 Treaty, the Nonintercourse Act, and federal common 
law by assessing and enforcing taxes on Reservation Fee Land. 

In their motion for summary judgment, the Towns and Assessors don’t challenge 

that the 1854 Treaty, the Nonintercourse Act, and federal common law preclude 

taxation of Reservation Fee Land absent express congressional authorization. See 

generally Dkt. 171, T&A MSJ Br.; see also Dkt. 129, T&A MTD Br.; Dkt. 197, T&A MTD 

Reply Br. Nor do they argue that the General Allotment Act, the Burke Act, or any other 

 
4 The Towns and Assessors incorporate their motion to dismiss “as if set forth at length” in their 
brief. See Dkt. 171, T&A MSJ Br. at 11; Dkt. 129, T&A MTD Br.; Dkt. 197, T&A MTD Reply Br. 
The standards for a motion to dismiss and a motion for summary judgment aren’t the same, so 
the Tribes question the propriety of this incorporation. But out of an abundance of caution, the 
Tribes likewise incorporate their brief in opposition to the Local Defendants’ motions to dismiss 
“as if set forth at length” here. See Dkt. 195, Tribes’ MTD Br. 

Importantly, by incorporating their motion to dismiss, the Towns and Assessors reveal that 
their two motions are both premised on the same legal argument. That means, essentially, that 
their motion for summary judgment is not premised on the existence of an undisputed material 
fact. This is further shown by their continuing position that “the sole issue before the Court is 
the determination of the meaning, effects and applicability of certain federal statutes and 
treaties, specifically the Treaty of 1854 and the Allotment Act of 1887 and whether the State of 
Wisconsin has properly enacted and applied its tax laws and regulations with respect to those 
federal statutes and Treaty.” Dkt. 129, T&A MTD Br. at 2; accord Dkt. 171, T&A MSJ Br. at 2. 
Thus, the Court’s ruling on the Towns and Assessors’ motion to dismiss should be dispositive 
of this motion. 
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federal law provide the necessary express congressional authorization to tax 

Reservation Fee Lands. Id. Those legal—and related factual—issues are not in dispute 

for purposes of this motion. The Tribes have thoroughly briefed them and presented 

admissible evidence on them in their motion for summary judgment, see generally Dkt. 

172, Tribes’ MSJ Br., and will not revisit them here. 

But the Tribes have done more than just set out the laws and related facts to 

show that state taxation of Reservation Fee Land violates federal law. They have 

presented admissible evidence that each of the Towns and Assessors are assessing and 

enforcing taxes on Reservation Fee Land. Dkt. 173, Proposed Findings of Fact in 

Support of Tribes’ Motion for Summary Judgment (“Tribes’ PFOF”) ¶¶ 8, 9, 14, 15, 16, 

17. The Tribes have also presented admissible evidence that the Tribes and their 

members must pay those taxes or face losing title to their Reservation Fee Land through 

issuance of tax certificates and tax-lien foreclosure proceedings. Id. ¶¶ 302, 305. Finally, 

the Tribes have presented admissible evidence that Sawyer County recently obtained a 

foreclosure judgment on a parcel of Reservation Fee Land. Id. ¶ 308. Importantly, the 

Towns and Assessors don’t dispute any of these material facts in their motion for 

summary judgment. See generally Dkt. 171, T&A MSJ Br.; see also Dkt. 129, T&A MTD 

Br.; Dkt. 197, T&A MTD Reply Br. Thus, just as the Tribes had properly alleged claims 

against the Towns and Assessors at the pleading stage of the case, Dkt. 195, Tribes’ 
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MTD Br. at 5-9, they have supported them with admissible evidence at this juncture in 

the case. 

II. Whether state law and the Wisconsin Property Assessment Manual require 
taxation of Reservation Fee Lands is legally irrelevant to whether the Tribes 
have supported their claims against the Towns and Assessors. 

Undaunted by the Tribes’ clear case against them, the Towns and Assessors 

repeat their novel argument that they can somehow escape responsibility for their 

violations of federal law because they’re simply following state law and instruction. See 

Dkt. 171, T&A MSJ Br. at 11-12; see also Dkt. 129, T&A MTD Br. at 5-6; Dkt. 197, T&A 

MTD Reply Br. at 4-9. To buttress this argument, they propose a host of findings of 

fact—most of which are not supported by admissible evidence, see Dkt. 212, Response to 

Proposed Findings of Fact—related to litigation that the Town of Sanborn and its 

Assessor (no other Town or Assessor) have faced. Dkt. 171, T&A MSJ Br. at 4-8. 

Unsurprisingly, the Towns and Assessors have cited zero persuasive authority for the 

position that their legal theory is viable or that these facts are material to the case. Dkt. 

171, T&A MSJ Br. at 11-12. In fact, the prospective declaratory and injunctive relief 

sought in this case does not relieve the Towns and Assessors of their status as 

defendants. The Court should reject their argument. 

The Tribes named the Towns and Assessors to the litigation because they 

participate in the assessment and enforcement of taxes on Reservation Fee Land in 
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violation of federal law. Dkt. 173, Tribes’ PFOF ¶¶ 8, 9, 14, 15, 16, 17, 302, 305, 308. The 

Tribes were justified in doing so because “right to relief is asserted against them jointly, 

severally, or in the alternative . . . arising out of the same . . . series of transactions” and 

a “question of law or fact common to all defendants” arises in this action. Fed. R. Civ. P. 

20(a)(2)(A)-(B). Because the Towns and Assessors could have been joined to the 

litigation under Rule 20(a)(2), it was appropriate for the Tribes to name them in this 

case. Further, “[t]he public officers whose acts are sought to be enjoined or corrected are 

proper and usually necessary and indispensable parties defendant” in taxpayer actions. 

74 Am. Jur. 2d, Taxpayers’ Actions § 67 (footnote omitted). The Court need not 

determine whether the Towns and Assessors are required parties under Rule 19(a) 

because they are (at the very least) permissive parties under Rule 20(a)(2). 

The Tribes cited many cases in their brief opposing the Local Defendants’ 

motions to dismiss that show how common and appropriate it is to sue local 

municipalities and officials when challenging a tax or even other conduct occurring 

under state law. See Dkt. 195, Tribes’ MTD Br. at 9-13. Even under Wisconsin law, “[a] 

person aggrieved by the levy and collection of an unlawful tax assessed against his or 

her property may file a claim to recover the unlawful tax against the taxation district 

which collected the tax.” Wis. Stat. § 74.35(2)(a) (emphasis added); see also Wis. Stat. 

§ 70.43 (requiring assessors to correct palpable errors in assessment “by adding to or 
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subtracting from the assessment for the preceding year”). In fact, as the Towns and 

Assessors have noted, the Town of Sanborn has been named as a defendant in Arbuckle 

v. Town of Sanborn, No. 19CV69 (Wis. Cir. Ct.), in which the plaintiffs allege claims 

under Wis. Stat. §§ 74.35 and 70.43, alleging that their “property is exempt by federal 

law from taxation.” Tribes’ Supplemental Proposed Findings of Fact, (“Tribes’ Suppl. 

PFOF”) ¶ 388. 

In their reply brief in support of their motion to dismiss, the Towns and 

Assessors cited State of Alabama v. State of Arizona, 291 U.S. 286 (1934). That case is 

legally and factually far removed from this one. First, as the Court noted in Alabama, the 

plaintiff state did “not claim concert of action on the part of the defendants or that they 

are jointly liable in respect of any matter.” 291 U.S. at 291. The same is not true here. The 

Tribes have alleged and shown through admissible evidence that the State and Local 

Defendants are all participating together in the illegal taxation of Reservation Fee Land 

under state law. See generally Dkt. 1, Compl.; Dkt. 172, Tribes’ MSJ Br.; Dkt. 173, Tribes’ 

PFOF ¶¶ 6-17, 246-62, 265, 269, 272, 283-84, 296-97, 299, 301-02, 304-05, 308; Tribes’ 

Suppl. PFOF ¶¶ 394, 398, 409-12. Moreover, unlike in a case before the U.S. Supreme 

Court, which is “authoritative and controlling as a precedent in all courts,” Alabama, 291 

U.S. at 291, a decision by this Court—though persuasive—is not binding, even on itself. 

See Cooper v. McGowan, No. 17-cv-383-jdp, 2017 WL 6626558, at *1 (W.D. Wis. Dec. 4, 
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2017) (“Decisions from the U.S. District Court for the District of New Jersey—indeed, 

decisions from any district court, including this one—are not binding on this court.” 

(emphasis in original)). Thus, contrary to their repeated assertion, the Towns and 

Assessors wouldn’t be bound by a final decision in this case if the Court grants their 

motion for summary judgment. E.g., Dkt. 171, T&A MSJ Br. at 12.5 

Not only does the law support the Tribes’ decision to vindicate their federal 

rights against the Towns and Assessors, so does sound logic and policy. The Tribes and 

their members should be able to vindicate their federal rights in federal lawsuits against 

those that violate them. As will be discussed in more detail, infra part III, the record 

shows that local officials have implemented the Wisconsin Property Assessment 

Manual (“WPAM”) with limited to no supervision, Tribes’ Suppl. PFOF ¶¶ 399-406, 

and occasionally exercised discretion to depart from the WPAM without consequences 

from the Wisconsin Department of Revenue (“DOR”), id. at ¶¶ 387, 389-98, 400, 413; 

Dkt. 173, Tribes’ PFOF ¶¶ 267, 273-83, 293-94. In situations like those, property owners 

have to enforce their own rights.  

 
5 Moreover, the fact that the Tribes have been forced to litigate this case after the same issues 
were decided by the Western District of Michigan and the Sixth Circuit Court of Appeals in 
Naftaly, demonstrates the real risk that the Towns and Assessors would disregard a judgment in 
this case, if it doesn’t apply to them specifically. 
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If the Tribes win their case against the State Defendants, the Towns and 

Assessors argue that the DOR “will then be required to withdraw the regulations and 

instructions to the Towns and Assessors that require the taxation of the subject 

properly.” Dkt. 197, T&A MTD Reply Br. at 3. That may be true. The DOR might even 

promulgate regulations and instructions that prohibit taxation of Reservation Fee Land. 

But because the record shows that the Towns and Assessors (and other towns and 

assessors) sometimes disregard the WPAM, the Tribes are and should be entitled to 

declaratory and injunctive relief against them. 

III. The record shows that the Towns and Assessors have played active and 
independent roles in developing the policy for taxing Reservation Fee Land 
found in the Wisconsin Property Assessment Manual and enforcing that 
policy. 

Even if this Court were to determine that the Towns and Assessors could avoid 

responsibility for their violations of federal law based on their argument that they’re 

simply complying with state law and instruction and that the facts they’ve proposed on 

this point are material to this case, whether the Towns and Assessors have played an 

active and independent role in violating the federal rights of the Tribes and their 

members is genuinely in dispute. 
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A. The Local Defendants collaborated with the State of Wisconsin to 
develop the WPAM’s taxation policy for Reservation Fee Land. 

The Towns and Assessors have previously stated that they “had and have no 

input in the State’s and Department of Revenue’s regulations and guidelines for the 

taxation” of Reservation Fee Land. Dkt. 129, T&A MTD Br. at 6. This is a disputed fact. 

The Tribes presented admissible evidence that the assessor for the Town of Lac 

du Flambeau made repeated efforts to tax Reservation Fee Land and maintained contact 

with the DOR regarding that issue. Tribes’ Suppl. PFOF ¶¶ 409-12. In a 1992 

memorandum, DOR employee Albert Romportl wrote: 

We will soon be preparing for Assessor Schools. The Yakima case will 
come up. . . . This issue has become more complex at every turn. The Lac 
du Flambeau assessor has lead the way in exploring the various deeds, 
opinions, Indian Affairs interpretations and research. His questions, 
addressed to you and our legal staff, will need an answer by November 
assessor school. I am asking for our Departments effort at arriving at a 
defensible interpretation of Yakima, and related issues, and that we 
research the issues thoroughly. . . . 

I will volunteer whatever efforts I can to provide assistance, and 
the Lac du Flambeau assessor will aid in any research we would need 
done, including that which has already been researched. 

Id. ¶ 412. This memorandum illustrates the level of input that at least one assessor had 

in the DOR’s evolving views on state taxation of Reservation Fee Land. Thus, the Towns 

and Assessors’ outright denial that they have input in the DOR’s regulations is 

disputed.  
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B. The Towns and Assessors have exercised independent discretion in 
their application—or non-application—of the WPAM’s taxation policy 
for Reservation Fee Lands. 

The Tribes’ record reveals numerous examples of the inconsistent positions taken 

by the Towns and Assessors about whether to follow state guidelines, which contradicts 

the Towns and Assessors’ assertions that they have no authority to tax outside state 

guidelines. For example, in 2007, the Town of Sanborn passed a resolution exempting 

Reservation Fee Land from taxation. Dkt. 173, Tribes’ PFOF ¶ 267. Ten years later, the 

Town of Sanborn, through its assessor, began assessing Reservation Fee Land again. 

Tribes’ Supp. PFOF ¶ 387. Similarly, in 2007, the Town of Russell passed a resolution 

exempting Reservation Fee Lands from taxation. Dkt. 173, Tribes’ PFOF ¶ 268. Today, 

the Town of Russell again assesses and taxes Reservation Fee Land. Id. ¶¶ 13, 296-97. 

In 2008, the Town of Bass Lake entered into a tax agreement with the Lac Courte 

Oreilles Band regarding the taxation of Reservation Fee Lands. Id. ¶¶ 273-77. In 2010, 

the Town of Bass Lake unilaterally terminated the agreement and stated that it would 

begin assessing certain Reservation Fee Land again. Tribes’ Suppl. PFOF ¶ 389. 

Numerous other towns, including the Town of Hayward, negotiated with the Lac 

Courte Oreilles Band over similar agreements. Dkt. 173, Tribes’ PFOF ¶¶ 273, 280-81. 

The Town of Sand Lake is not a part of this litigation because the Tribes have identified 
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that it maintains an intergovernmental agreement regarding taxation of Reservation Fee 

Land with the Lac Courte Oreilles Band. Id. ¶¶ 273, 278. 

Outside of this case, state-court litigation brought against the Town of Sanborn 

and its employees is obvious evidence that the Towns and Assessors don’t merely and 

uniformly follow state guidance on taxation of Reservation Fee Lands. In Klein v. Town 

of Sanborn, No. 16CV83 (Wis. Cir. Ct.) (“Klein”), the plaintiffs brought suit against 

several municipal and state defendants in part because of the Town of Sanborn’s 

explicit decision to not tax certain parcels of land owned in fee by the Bad River Tribe or 

its members. Tribes’ Suppl. PFOF ¶ 400. In 2007, the Town of Sanborn passed a special 

resolution acknowledging the Keweenaw Bay Indian Cmty. v. Naftaly, 452 F.3d 514 (6th 

Cir. 2006) case, and directing the town and its assessor to “list on its tax roll as ‘non-

taxable’ any land allotted in fee simple pursuant to the 1854 treaty owned by the Tribe 

or any Tribe member.” Dkt. 173, Tribes’ PFOF ¶ 267. Further, in a letter entered into the 

record in the case, an attorney for the Town of Sanborn noted the town “is aware that its 

July 23, 2007 Resolution contradicts the December 2012 Department of Revenue 

guidelines” but that “[t]he Town of Sanborn is not willing to rescind its July 23, 2007 

Resolution.” Id. ¶¶ 293-94. 

Discovery exchanged in this case further reveals the degree of discretion 

exercised by assessors. For instance, an email chain produced by the assessor for the 
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Town of Russell shows a back and forth about whether to change a tax assessment on a 

tribal member’s home purchase. Tribes’ Suppl. PFOF ¶ 390. This document suggests, 

and the Court must infer from it, that the assessors in this litigation do not merely 

follow the state tax laws and procedures, but that they exercise their own judgment 

when administering state laws: “[T]he DOR will back off of this because it is tribal and 

they surely will not want to get very involved since it could end up in the Governor’s 

lap.” Id. Other documents obtained in discovery similarly detail the application of law 

to facts that Assessor Martin completes in the course of her work as an assessor for the 

State of Wisconsin. Id. ¶¶ 391-93. And discovery entered into the record in Klein reveals 

that the previous assessor for the Town of Sanborn understood that he was required to 

follow the WPAM to the extent that it didn’t conflict with state and federal law. Id. 

¶¶ 394-95. Because he understood the 1854 Treaty to exempt Reservation Fee Land from 

state taxation, he determined that they were not subject to assessment and taxation. Id. 

¶ 395. 

The Towns and Assessors’ pleadings and discovery responses also shed light on 

the fallacy of their assertions. In their answers, the Towns and Assessors averred that 

the Tribes “may have failed to join all necessary parties.” Dkt. 41, Ans. ¶ 187; Dkt. 62, 

Ans. ¶ 188. When asked by the Tribes which parties they failed to join, each of the 

Towns and Assessors responded, “At the time of pleading in response to the 
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Complaint, [the attorney, town, or assessor] believed there were municipalities in 

addition to those named as defendants in this action that contained Reservation Fee 

Land. [The attorney, town, or assessor] withdraws the affirmative defense . . . .” Tribes’ 

Suppl. PFOF ¶ 396. The Towns and Assessors’ initial assertion that the Tribes failed to 

name all of the pertinent municipalities belies their new claim that they are not proper 

defendants because, as local municipalities and officers, they are simply subservient to 

the state. 

Furthermore, all of the Towns objected to some of the Tribes’ interrogatories on 

the basis that “the determination as to whether property is assessable for tax purposes is 

the statutory responsibility of municipal assessors.” Id. ¶ 397. Even correspondence 

from the State Supervisor of Equalization, entered into evidence in Klein, reflects that 

“when a question has been raised about the taxability of one or more on-reservation 

parcels . . . the municipal assessor is responsible for conducting a parcel-by-parcel 

review and making a determination whether a property is subject to taxation.” Id. ¶ 398. 

Discovery in this case has also revealed more details about the agreements and 

negotiations between the Lac Courte Oreilles Band and the Towns of Bass Lake and 

Hayward to exempt Reservation Fee Land from taxation. Id. ¶ 413; Dkt. 173, Tribes’ 

PFOF ¶¶ 273-82. These details directly contradict the Towns and Assessors’ assertion 
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that their responsibilities “relate to following the law, not interpreting it.” Dkt. 129, 

T&A MTD Br. at 4. 

Each of the examples of the Towns and Assessors refusing to tax Reservation Fee 

Lands or even negotiating agreements to not assess and enforce taxes on Reservation 

Fee Land are contrary to their suggestion that they blindly follow state law and 

regulations. 

C. The DOR hasn’t supervised or corrected the Towns and Assessors. 

Finally, without citing any proposed findings of fact, the Towns and Assessors 

state that the “Wisconsin Department of Revenue has enforced its guidelines and 

authority against the Towns and Assessors with respect to its interpretation of the 1854 

Treaty.” Dkt. 171, T&A MSJ Br. at 8. But admissible evidence brings this proposed fact 

into genuine dispute. 

In Klein, the plaintiffs alleged, generally, that the DOR failed to adequately 

supervise and correct the Town of Sanborn, its assessors, and other local defendants in 

their application of and adherence to state tax law and assessment and taxation 

procedures. Tribes’ Supp. PFOF ¶ 399. And on summary judgment, the state court 

agreed with them, concluding as follows: 
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• “The DOR failed to follow Wis. Stat. § 73.03 by failing to exercise general 
supervision of the administration of the assessment laws as related to the 
Town of Sanborn between 2008 and 2017.” 

• “The DOR failed to follow Wis. Stat. § 73.03 by failing [to] direct 
proceedings, actions and prosecutions to enforce the laws relating to the 
penalties, liabilities and punishment of public officers for failure to neglect 
to comply with the provisions of the states governing assessment and 
taxation of property in the Town of Sanborn between 2008 and 2017.” 

• “The DOR failed to follow Wis. Stat. § 73.03 by failing to cause complaints 
to be made against assessors, members of the boards of review or other 
taxing officers for misconduct or neglect of duty in the Town of Sanborn 
between 2008 and 2017.” 

• “The supervisors of equalization for the DOR failed to follow Wis. Stat. 
§ 73.06 by failing to supervise and direct the work of the local assessor in 
the Town of Sanborn between 2008 and 2017.” 

• “The supervisor of equalization for the DOR failed to follow Wis. Stat. 
§ 73.06(3), which required the supervisor to bring the omitted property in 
the Town of Sanborn to the attention of the local assessor and, if the 
assessor neglected or refused to corrected the assessment, to report that 
fact to the board of review between 2008 and 2017.” 

• “The DOR failed to supervise and failed to test the work of the assessors 
in violation of Wis. Stat. § 70.32(1) and 73.03.” 

Id. ¶¶ 401-06.6 Very clearly, whether the DOR “has enforced its guidelines and authority 

against the Towns and Assessors” is in dispute.  

 
6 Notably, the state court made no findings or conclusions regarding whether the 1854 Treaty, 
the Nonintercourse Act, or federal common law preclude taxation of Reservation Fee Land. 
Tribes’ Supp. PFOF ¶ 407. Its conclusions were strictly based on—and didn’t call into question 
the validity of—state tax law. Id. ¶ 408. The Court shouldn’t infer from these conclusions that 
the state court ruled on the issues in this case. 
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Conclusion 

The Towns and Assessors ask for summary judgment against the Tribes because 

they claim to be passive actors stuck in a dispute between solely the Tribes and the State 

of Wisconsin. That argument is unsupported by the record and legally deficient. The 

Court should, therefore, deny the Towns and Assessors’ motion. 
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