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Introduction and Legal Standard 

Summary judgment is appropriate where the movant has demonstrated there is 

no genuine dispute as to any material fact, and that the movant is entitled to judgment 

as a matter of law. Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). 

As the moving party, the Tribes bear the initial burden of demonstrating the absence of 

any genuine issues of material fact. Scaife v. Cook Cnty., 446 F.3d 735, 739 (7th Cir. 2006). 

Once the Tribes make this demonstration, however, the Defendants must then set forth, 

through competent and material evidence, specific facts establishing a genuine issue for 

Case: 3:18-cv-00992-jdp   Document #: 172   Filed: 12/02/19   Page 1 of 64



2 
 

trial. See Lindemann v. Mobil Oil Corp., 141 F.3d 1286, 1291 (7th Cir. 1997); Contreras v. 

City of Chi., 119 F.3d 1286, 1290 (7th Cir. 1997).  

An issue of fact is “genuine” only “if the evidence is such that a reasonable jury 

could return a verdict for the nonmoving party,” and it is “material” only if the fact, if 

established, might affect the outcome of the lawsuit under the substantive law of the 

case. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). The nonmovant must do 

more than present a scintilla of evidence or cast metaphysical doubt as to the material 

fact; there must be evidence on which the jury could find for the nonmovant. Matushita 

Electric Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  

As shown below, the Tribes have demonstrated that there is no genuine issue as 

to any material fact and that they are entitled to summary judgment on Counts I, II, and 

IV of their Complaint, and the certain equitable defenses asserted by the local 

governments and assessors. In Count I, the Tribes assert that Defendants cannot assess 

or enforce taxes under Chapter 70 of the Wisconsin Statutes upon properties owned in 

fee simple by the Tribes and their members within the exterior boundaries of the Lac 

Courte Oreilles Reservation, the Lac du Flambeau Reservation, the Bad River 

Reservation, and the Red Cliff Reservation (the “Reservation Fee Lands” within the 

collective “Reservations”), because such actions would violate the provisions of the 

1854 Treaty, 10 Stat. 1109, which set apart the Reservations as permanent homes for the 

Tribes and their members, and explicitly provided that they would never be 
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involuntarily removed therefrom. Id. at arts. II & XI. Treaty rights can only be abrogated 

through clear and explicit congressional action, and their abrogation requires the 

payment of just compensation. No such congressional action (or corresponding 

payment) occurred here.  

In Count II, the Tribes argue, in the alternative, that even if the 1854 Treaty does 

not preclude taxation of Reservation Fee Land, the Defendants are precluded from 

imposing taxes on Indian-owned property within an Indian reservation absent an 

unmistakably clear authorization by Congress. While the Defendants point to the 

General Allotment Act and the Burke Act for this authorization, neither statute applies 

to the Tribes’ Reservations. The Tribes are entitled to a permanent injunction under 

Count IV of the Complaint to prevent the Defendants from continuing to violate the 

federal treaty and common-law rights possessed by the Tribes and their members. 

Furthermore, the Tribes are entitled to summary judgment on the affirmative defenses 

raised but not supported by the Defendants. Because there are no material facts in 

dispute, the Tribes are entitled to a judgment as a matter of law.  

Argument 

I. The Court should grant summary judgment for the Tribes on Count I of the 
Complaint. 

In September 1854, the Lake Superior Ojibwe ceded seven million acres of land in 

northeastern Minnesota to the United States. 1854 Treaty, art. I; Keweenaw Bay Indian 

Community v. Naftaly, 452 F.3d 514, 525 (6th Cir. 2006). In exchange for this mineral-rich 
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territory, they received nominal monetary compensation: somewhere between three 

and seven cents per acre. See 1854 Treaty, art. IV (providing just $100,000 in money 

annuities distributed over a 20-year period, in addition to the payment of trader debts 

and funds used to purchase specified goods); PFOF ¶ 121. This was less than one-half 

the sum they had initially requested when offering to sell the same territory in an 

earlier, failed treaty negotiation. PFOF ¶ 122 (noting that during failed treaty 

discussions in 1847, the Ojibwe refused to cede this land for less than one million 

dollars). This did not cause alarm, however, because the real benefit the Lake Superior 

Ojibwe were negotiating for was not monetary. They sought “permanent homes” or 

”reservations” within their ancestral territory, coupled with the promise that they 

would never again be forced to leave those homes. 

The guarantee of a permanent home was of immense importance to the Lake 

Superior Ojibwe. In two prior treaties, the Indians had unwittingly ceded all their land 

in Wisconsin to the United States, believing they were only selling the ability to cut pine 

timber and extract copper and other minerals. Treaty of St. Peters, 7 Stat. 536 (July 29, 

1837); Treaty with the Chippewa, 7 Stat. 591 (October 4, 1842); PFOF ¶¶ 62-64, 76. The 

Lake Superior Ojibwe believed the words of federal treaty commissioner Robert Stuart, 

who assured them during negotiations in 1842, that the federal government did not 

want their land, which was ill-suited to agriculture. PFOF ¶ 76. Indeed, Stuart told the 

Ojibwe that they could continue their traditional hunting, fishing and gathering 
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throughout their aboriginal territory for 50 to 100 years or more, unless they committed 

depredations on whites. PFOF ¶ 79. Yet the text of the 1842 Treaty contained no such 

assurances. Instead, Article II stated that the Indians retained such rights only “until 

[they were] required to remove by the President of the United States.” PFOF ¶ 78. 

Contrary to Stuart’s promises, not long after signing the 1842 Treaty, federal 

officials began their efforts to remove the Lake Superior Ojibwe in Wisconsin to lands in 

the Minnesota Territory. PFOF ¶ 80. But officials underestimated Ojibwe ties to their 

homeland. The Ojibwe were inextricably linked to the land they believed the Creator 

had led them to, and they refused to leave the graves of their ancestors. PFOF ¶¶ 84, 

108, 134. When federal officials unilaterally changed the location of annuity payments to 

Sandy Lake in the hopes of tricking the Ojibwe into removing to the Minnesota 

territory, hundreds of tribal members died of starvation, disease, and cold, in a disaster 

that even the State’s expert acknowledges was on the same scale as the Cherokee Trail 

of Tears. PFOF ¶¶ 91-96. 

 In 1854, then, when the United States approached the Lake Superior Ojibwe to 

ask them to cede even more land, tribal negotiators demanded and received firm 

promises. Article II of the 1854 Treaty set aside four sizeable reservations in Wisconsin 

for the Lake Superior Ojibwe that lived there: Red Cliff, Bad River, Lac du Flambeau, 

and Lac Courte Oreilles. Article XI of the 1854 Treaty promised that “the Indians shall 

not be required to remove from the homes hereby set apart for them.” PFOF ¶ 136. 
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Articles II and XI of the 1854 Treaty, when read in pari materia plainly forbid 

Wisconsin’s taxation of Reservation Fee Lands, which could result in involuntary 

forfeiture and tax sale proceedings.  

While the Tribes welcome a trial in this matter, there are no genuine issues of 

material fact that preclude this Court from entering a judgment in their favor on Count I 

of the Complaint. The Tribes’ three expert witnesses have each opined, based on 

thousands of archival documents, that the Indian understanding of the 1854 Treaty 

precludes state taxation of the Reservation Fee Lands. Treuer Rep., Dkt. 83, 26-27; 

Bowes Rep., Dkt. 85, 99; Sullivan Rep., Dkt. 84, 29-30. The Defendant’s only proponent 

expert, Dr. Jay Brigham, notes only that the 1854 Treaty does not explicitly mention 

taxation. Dkt.82 at 1 (“The 1854 La Pointe Treaty . . . did not expressly address the 

taxability of reservation lands”). But the U.S. Supreme Court has held on several 

occasions that a treaty right precluding state taxation can exist without such language. 

E.g., Washington State Dep’t of Licensing v. Cougar Den, Inc., 139 S.Ct. 1000 (2019); Tulee v. 

Washington, 315 U.S. 681, 684 (1942). Dr. Brigham did not collect or review any historical 

evidence surrounding the negotiation of the 1854 Treaty, Dkt. 115-2, Brigham Dep. 

128:1-129:5, and since Indian treaties are interpreted in accordance with the way they 

were understood by the tribal negotiators who signed them, Minnesota v. Mille Lacs Band 

of Chippewa, 526 U.S. 172, 196 (1999), his opinion is of no use to this Court and should be 

excluded in its entirety. 
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On the other hand, the Defendants’ only rebuttal expert– Dr. Anthony Gulig – 

agrees with the core findings of the Tribes’ experts. Dr. Gulig acknowledges that the 

Indian negotiators believed that: (1) the reservations contained in Article II of the 1854 

Treaty would be their “permanent homes,” and (2) the 1854 Treaty would protect them 

from future removal attempts. Dkt. 94, 2. Yet Dr. Gulig points to the language in Article 

III of the 1854 Treaty, which provided the President with the discretion to allot 

reservation lands to individual tribal members, and authorized him to “issue patents 

therefor to such occupants, with such restrictions of the power of alienation as he may 

see fit to impose.” Dkt.94, 43. He claims that the Indians understood “that holding and 

owning land individually came with certain benefits and liabilities,” Dkt.94, 2, the 

liability being taxation. Kania Decl., Ex. 13, Guilg Dep. 139:7-12. This opinion, however, 

lacks any evidentiary support, and interpreting Article III in this manner would 

undermine the core purpose of the Ojibwe in negotiating the 1854 Treaty. There is no 

genuine issue of material fact, and this Court should grant summary judgment to the 

Tribes. 

A. The Tribes have established a treaty right that precludes taxation of Indian-
owned land within reservation boundaries. 

“In interpreting treaties, the Court begin[s] with the text.” Water Splash, Inc. v. 

Menon, 137 S. Ct. 1504, 1508 (2017). But since a treaty is a contract between nations 

rather than an ordinary legislative act, the U.S. Supreme Court also considers the 

context of a treaty’s negotiation and adoption to ensure its interpretation is consistent 
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with the shared expectations of the contracting parties. Olympic Airways v. Husain, 540 

U.S. 644, 650 (2004). Particularly where the parties to a treaty did not share a common 

language or legal heritage, the Court looks to the treaty’s negotiating history to 

supplement its textual analysis. Air France v. Saks, 470 U.S. 392, 400 (1985). 

This approach is used when interpreting treaties between the United States and 

Indian tribes but is expanded by special canons of construction. The first canon requires 

courts to interpret Indian treaties as the tribal negotiators would have understood them. 

Mille Lacs Band, 526 U.S. at 196. Like the analysis for treaty interpretation in general, this 

requires the court to “look beyond the written words to the larger context that frames 

the Treaty, including ‘the history of the treaty, the negotiations, and the practical 

construction adopted by the parties.’” Id. (quoting Choctaw Nation v. United States, 318 

U.S. 423, 432 (1943)). But unique to Indian treaty interpretation is the special focus on 

one sides’ understanding: the tribal negotiators. The Supreme Court has created this 

special approach to Indian treaty interpretation, in part, because treaties were written 

and negotiated in English, even though few if any tribal members understood that 

language. The language barrier forced tribes to rely on interpreters provided by the 

United States. Jones v. Meehan, 175 U.S. 1, 10-11 (1899); Worcester v. Georgia, 31 U.S. 515, 

551 (1832). These interpreters often had their own conflicting agendas, as well as 

difficulties in translating the treaty’s terms into tribal languages. Kristen A. Carpenter, 

Interpretive Sovereignty: A Research Agenda, 33 Am. Indian L. Rev. 111, 115-16 & n.24 
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(2008-09) (noting that certain concepts, such as fee patents or the sale of land, may not 

have been capable of being translated into Native languages); Washington v. Washington 

State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 676, 667 n.10 (1979) (noting 

translation difficulties given the limited vocabulary of the trade jargon being used). As a 

result, it is the United States who should bear the burden of establishing that the terms 

of the treaty and their technical effects were adequately explained to the tribes. Choctaw 

Nation v. United States, 119 U.S. 1, 28 (“How the words of the treaty were understood by 

this unlettered people, rather than their critical meaning, should form the rule of 

construction”); United States v. Shoshone Tribe, 304 U.S. 111, 116 (1938) (noting that 

treaties “are not to be interpreted narrowly, as sometimes may be writings expressed in 

words of art employed by conveyancers, but are to be construed in the sense in which 

naturally the Indians would understand them.”).  

Another long-standing canon applied by the Supreme Court to Indian treaties 

require that treaty provisions be liberally interpreted in favor of the Indians. As early as 

1832, in Worcester v. Georgia, the Court instructed that, if the context of a treaty suggests 

its language can be extended beyond its “plain import,” then the language must be 

interpreted with that broader understanding. 31 U.S. at 582. This rule is derived from 

the unique trust relationship between the United States and the Indians. County of 

Oneida v. Oneida Indian Nation, 470 U.S. 226, 247 (1985). 
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Finally, ambiguities should be “resolved from the standpoint of the Indians,” 

Winters v. United States, 207 U.S. 564, 576 (1908). This canon reflects the Supreme Court’s 

recognition that there was an imbalance of power between the United States and Indian 

tribes, which resulted in agreements in which the tribes were forced to make vast 

concessions of tribal land, resources, and autonomy. “[T]reaties were imposed upon 

[the Indians] and they had no choice but to consent.” Choctaw Nation v. Oklahoma, 397 

U.S. 620 (1970); see also McClanahan v. Arizona State Tax Comm’n, 411 U.S. 164, 174 (1973) 

(noting that a treaty is “not to be read as an ordinary contract agreed upon by parties 

dealing at arm’s length with equal bargaining positions”). Application of the Indian 

canons is intended to ensure that Indian nations receive the benefit of their bargain in 

these inherently coercive transactions. United States v. Winans, 198 U.S. 371, 280-81 

(1905) (Indian treaty canons “counterpoise the inequality by the superior justice which 

looks only to the substance of the right without regard to technical rules”). 

  From the perspective of the Indian negotiators of the 1854 Treaty, the core terms 

of that Treaty can be found in Articles II and XI. In Article II, the Treaty set aside 

permanent homes for the Wisconsin Ojibwe in four locations that would become the 

Red Cliff Reservation, the Lac du Flambeau Reservation, the Lac Courte Oreilles 

Reservation, and the Bad River Reservation. United States v. Thomas, 151 U.S. 577, 582 

(1894) (stating that Article II of the 1854 Treaty resulted in “the formation of permanent 

reservations for their benefit”); PFOF ¶ 135. Article XI of the 1854 Treaty unequivocally 
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promised Lake Superior Ojibwe that they “shall not be required to remove from the 

homes hereby set apart for them” in Article II. PFOF ¶ 136. 

  The text of Article XI establishes the Tribes’ right to be free of State real estate 

taxes. Webster’s 1828 Dictionary provides the following useful definitions: 

 Shall: Implies a promise, command or determination. You shall receive 
your wages, he shall receive his wages, imply that you or he ought to 
receive them; but usage gives these phrases the force of a promise in the 
person uttering them. 

 
Require: To demand; to ask, as of right and by authority. We require a 
person to do a thing, and we require a thing to be done. 
 
Remove: To cause to leave a person or thing; to banish or destroy or to 
change place in any manner, to go from one place to another, to change 
the place  

 
The plain language of the Treaty thus precludes the Lake Superior Ojibwe from having 

to confront a lawful demand that compels them to leave their land. Said another way, 

the Tribes and their members have an unconditional right against involuntary removal 

from any lands within reservation boundaries. As a result, the plain language of Article 

XI prohibits enforcement of forfeiture, foreclosure, and tax sale provisions contained in 

Chapter 70 of the Wisconsin statutes. 

  Because Article XI prohibits enforcement of the Act’s tax forfeiture and sale 

provisions against Reservation Fee Lands, it also precludes enforcement against them of 

the Act’s assessment and levy provisions. It has long been established that where 

federal law precludes the sale of land for taxes, it also precludes the taxes themselves. 
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For example, the Supreme Court in The New York Indians, 72 U.S. 761 (1866), struck 

down a New York statute that imposed taxes upon property within an Indian 

reservation but, in deference to federal law, purported to preserve the Indians’ 

continued right to occupy such lands. The Court described the taxation scheme as “an 

unwarrantable interference, inconsistent with the original title of the Indians, and 

offensive to their tribal relations.” Id. at 771. The Solicitor General later cited this case 

for the general principle that “if tax sales are prohibited, taxes must likewise be 

prohibited.” Solicitor Gen. Op. M-27810 (Dec. 13, 1934); see also The Kansas Indians, 72 

U.S. 737, 760 (1966) (“[t]axes must be first levied, and they cannot be realized without 

the power of sale and forfeiture, in case of non-payment”).  

  The plain meaning of Article XI comports with the “larger context that frame[d] 

the Treaty,” Mille Lacs Band, 526 U.S. at 196. In the years preceding the 1854 Treaty, the 

Ojibwe lived in constant fear of forcible removal from their ancestral lands in 

Wisconsin. They had been deceived in the 1842 Treaty negotiations. To induce them to 

sign the treaty, federal negotiator Robert Stuart led them to believe that the government 

did not need their lands in northern Wisconsin for settlement, and they could remain 

there for 50 or 100 years so long as they were peaceable. PFOF ¶ 76. But removal 

pressure began almost immediately, PFOF ¶ 80, and just eight years later, President 

Zachary Taylor issued an Executive Order directing them to remove to Minnesota, and 

purporting to cancel their rights to hunt, fish, and gather in the ceded territory. PFOF ¶ 
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90. Representatives of the Lake Superior Ojibwe travelled to Washington, D.C. twice in 

a five-year period to lay petitions before the President begging for lands in their 

traditional homelands, where their ancestors were buried. PFOF ¶ 84-87, 99, 121. But 

the despite these and other efforts, federal officials continued to press for removal, and 

hundreds of Lake Superior Ojibwe died as a direct result of these policies. PFOF ¶¶ 91-

96. 

 Given this context, it is not surprising that Henry Gilbert, Indian Agent and lead 

federal negotiator for the 1854 Treaty, informed Commissioner of Indian Affairs George 

Manypenny that “the points most strenuously insisted upon” by the Lake Superior 

Ojibwe during negotiations were “first the privilege of remaining in the country where 

they reside” (i.e., no removal), and second, “the appropriation of land for their future 

homes.” PFOF ¶ 137. “Without yielding these two points,” he told Commissioner 

Mannypenny, “it was idle for us to talk about a treaty.” Id. Benjamin Armstrong, who 

was also present during the 1854 Treaty negotiations and claims to have served as an 

informal interpreter during those proceedings recalled that the Chiefs had been 

unwilling to “forsake their old burying grounds” and had resolved before formal 

negotiations commenced that no one should sign any treaty that did not provide them 

reservations in their current village locations. PFOF ¶ 133.  

 In a document written in both English and Ojibwe and delivered to federal 

officials in Washington D.C. just ten years after negotiation of the 1854 Treaty, the 
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Ojibwe shared their recollections of how the Treaty’s terms were explained to them by 

Agent Gilbert during negotiations, as well as how they were reassured about the 

meaning of the Treaty by Commissioner Manypenny, when he travelled to La Pointe to 

deliver their annuities in 1855. In the Statement Made by the Indians, the Lake Superior 

Ojibwe leaders described the promises explained to them as follows:  

You shall reserve the lands you are inhabiting, there you shall 
live as long as there is one Indian left. Then you will never be 
removed from your reservation, nor never ordered to leave it. 

For the sake of your Graves, you was not willing to remove 
when your Great Father ordered you through Watrous, which 
was for all the Indians. 

Next Summer you will receive the patents for your lands, which will be 
the establishment of the permanent occupation of your Reservations, 
which you will never be order[ed] to leave. 
 
The only reason in my compliance with the request of my Great Father 
although he is owing me on former sales, is the promise of the privilege of 
living on my Reservation for ever. 
 
As long as there is one Indian living, that he be allowed to own the lands. 
This is all that induces me to let my Great Father have the lands across the 
Lake. 
 

PFOF ¶ 134, 168. 

  Article XIII was also explained to the Ojibwe in a way that strengthened the 

Indian understanding of the permanency created by the 1854 Treaty. The text of Article 

XIII seems inconsequential. The United States promised that the terms of the Treaty 

would become “obligatory on the contracting parties, as soon as the same shall ratified 
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by the President and Senate of the United States.” But in the Statement Made by the 

Indians, the Lake Superior Chiefs indicated that Agent “Gilbert again told us, there is no 

transaction of your Great Father but what will be made public, and there is no one that 

can invalidate our transactions, even our Great Father cannot destroy the effects of our 

Contract.” PFOF ¶ 177. As this indicates, the Ojibwe signatories understood that the 

1854 Treaty created permanent reservations for the exclusive use and occupancy of their 

bands, from which they would never be removed or involuntarily dispossessed, and 

even the President of the United States could not alter that. Thus, State taxation of 

reservation lands, when such taxation could result in the involuntary forfeiture of those 

lands due to non-payment, is completely inconsistent with the terms of the Treaty as 

understood by the Ojibwe negotiators. Dkt. 95, 2. The Tribes’ treaty right precludes it. 

B. The Defendants’ expert witnesses do not establish a genuine issues of material 
fact. 

The Defendants have not produced any historical documentation or expert 

opinions that raise a genuine issue of material fact that precludes this court from 

granting summary judgment on Count I of the Tribes’ Complaint. The Defendants’ 

proponent expert is Dr. Jay Brigham. For our present discussion, the relevant portion of 

Dr. Brigham’s first opinion states that: 

The 1854 La Pointe Treaty and subsequent federal legislation specifically 
dealing with the allotment of the Wisconsin Lake Superior Chippewa 
reservations did not expressly address the taxability of reservation lands 
that were allotted, patented in fee simple, and/or alienated.  
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Dkt. 82, 1 (Treaty Interpretation Opinion). Section II(B) of Dr. Brigham’s report 

addresses this Treaty Interpretation Opinion, and covers just one typewritten page. Dkt. 

82, 2-4. On that page, Dr. Brigham cites only the 1854 Treaty and one short encyclopedia 

entry on the “Anishinabe in Wisconsin.” Dkt. 82, 2 n.4 (Brigham Ex. 2). During his 

deposition, Dr. Brigham confirmed that his Treaty Interpretation Opinion was not 

based on any documentary evidence other than the absence of the word “taxation” in 

the Treaty itself: 

Q. Are you giving – do you believe that you’re giving an opinion about the 
meaning of the 1854 La Pointe treaty?  

A. Only to mention I don’t see reference to taxation in it. 

Q. Okay. So by that, you mean you’ve read the treaty, and it doesn’t explicitly 
reference taxation; is that correct? 

A. Right.  

Q. You didn’t review any correspondence that was written by federal negotiators 
of the 1854 La Pointe Treaty; is that correct? 
 
A. That’s correct. 
 
Q. And you didn’t review any documentation written by the Ojibwa negotiators 
of the 1854 La Point treaty; is that correct? 
 
A. That’s correct. . . . 
 
Q. You don’t refer to the Commissioner of Indian Affairs reports in the 1850s; is 
that correct? 
 
A. That’s correct.  
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Dkt. 115-2, Brigham Dep. 128:1–129:5.1 

  Just last term, however, the U.S Supreme Court concluded that an Indian treaty 

precluded state taxation of certain off-reservation conduct, even though the text of that 

treaty contained no explicit reference to taxation. Cougar Den, 139 S.Ct. 1000. The Court 

in Cougar Den sought to interpret an 1855 treaty with the Yakama Nation that reserved 

to the Nation’s members “the right, in common with citizens of the United States, to 

travel upon all public highways.” See Treaty Between the United States and the Yakama 

Nation of Indians, 12 Stat. 951 (June 9, 1855). The Court held that this right to travel 

precluded the state of Washington from applying a fuel import tax on gasoline 

purchased in Oregon by a corporation wholly owned by a Yakama tribal member, and 

imported into Washington for ultimate sale on the Nation’s reservation. During treaty 

negotiations, federal officials had assured the Yakamas that they would “be allowed to 

go on the roads, to take your things to market.” Cougar Den, 139 S.Ct. at 1013. Imposing 

 
1 Dr. Brigham also confirmed that he could not place his opinion in a broader context of treaty-
allotment provisions, as he had not researched that issue for his report:  

Q. Okay. Have you done research on treaties that have the allotment mechanism in the 
treaty itself? 

 A. I have, but I can’t recall. I don’t – I can’t recall right now, as I sit here today. 
Q. You didn’t do any research related to allotment mechanisms in treaties as part of this 
case; is that correct? 

 A. That’s correct. 
Dkt. 115-2, Brigham Dep. 133:1-9. Since this is the first opinion on treaty interpretation that Dr. 
Brigham has given, he had limited, if any, prior experience and knowledge to draw upon. Id. at 
103: 19-22. For these and other reasons, as fully discussed in their Memorandum in Support of 
Plaintiff Tribes’ Daubert Motion to Exclude Testimony of Dr. Jay L. Brigham, this opinion should 
be excluded in its entirety, because it lacks sound methodology and is of no value to this Court. 
Dkt. 115. 
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a tax on traveling with certain goods would burden the right to travel, and was 

therefore impermissible. Id. See also McClanahan v. Arizona State Tax Comm’n, 411 U.S. 

164, 174 (1973) (concluding that an 1868 Navajo treaty precluded state income tax from 

being levied within reservation boundaries despite the fact that “[t]he treaty nowhere 

explicitly states that the Navajos were to be free from state law or exempt from state 

taxes”). 

  Here, authorizing the State to tax Reservation Fee Lands could eviscerate the 

central purpose of the 1854 Treaty for the Indian negotiators, which was to secure 

themselves a permanent home where they and their children could live, without the 

threat of removal and forever. The promise of permanency was clearly communicated 

to the Lake Superior Ojibwe who negotiated the Treaty, and they relied on that core 

promise when agreeing to cede seven million acres of land to the United States. 

  The Defendants’ only rebuttal expert witness – Dr. Anthony Gulig – agrees with 

much of the narrative described above. He agrees that the Lake Superior Ojibwe’s 

“primary motivation for the 1854 treaty was to secure themselves a permanent home in 

Wisconsin.” Kania Decl., Ex. 13, Gulig Deposition 134:3-8. The opinions he plans to offer 

in this case include: 

• “The Indian attitude going into the 1854 treaty (consistent throughout northern 

Wisconsin and the Upper Peninsula of Michigan) indicates that they believed the 

agreement would protect them from future removal attempts.”  
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• The Indian signatories . . . took part in selecting the reservation land base 

promised by the treaty and believed that the reservation would be a permanent 

home protecting them from removal.” 

Dkt. 94 (Gulig Rebuttal, p. 2). Yet despite this, Dr. Gulig appears to believe that the 1854 

Treaty does not protect the Tribes’ Reservation Fee Lands from taxation.  

  Instead, Dr. Gulig focuses on Article III of the 1854 Treaty, which provides that: 

The United States will define the boundaries of the reserved 
tracts, whenever it may be necessary, by actual survey, and the 
President may, from time to time, at his discretion, cause the 
whole to be surveyed, and may assign to each head of a family 
or single person over twenty-one years of age, eighty acres of 
land for his or their separate use; and he may, at his discretion, 
as fast as the occupants become capable of transacting their own 
affairs, issue patents therefor to such occupants, with such 
restrictions of the power of alienation as he may see fit to 
impose. And he may also, at his discretion, make rules and 
regulations, respecting the disposition of the lands in case of the 
death of the head of a family, or single person occupying the 
same, or in case of its abandonment by them.  

PFOF ¶ 139. He opines that Agents Gilbert and Herriman “explained the terms and 

significance of the treaty to those present at the La Pointe council,” and “[t]he Indians 

who were present at the 1854 council clearly understood the terms of the treaty as 

explained by Gilbert and Herriman.” He also opines that the Indians “understood the 

difference between the status of lands held in common and those lands that would be 

owned by individuals,” and that they “understood that holding and owning land 

individually came with certain benefits and liabilities,” including taxation. Dkt. 94, 2. 

Case: 3:18-cv-00992-jdp   Document #: 172   Filed: 12/02/19   Page 19 of 64



20 
 

Despite these differences in opinion, there is no genuine issue of material fact that 

precludes the grant of summary judgment to the Tribes on Count I of the Complaint, 

because Dr. Gulig’s opinions are not supported by more than a scintilla of evidence in 

the record. 

First, there is no indication that Article III of the 1854 Treaty was explained to the 

tribal negotiators who signed the 1854 Treaty. It is not mentioned in the letter Agent 

Gilbert sent to George Manypenny in October 1854, which summarizes the content of 

treaty negotiations. PFOF ¶ 140. It is not mentioned in Benjamin Armstrong’s first-hand 

narrative of the treaty negotiations. PFOF ¶ 141. It is not mentioned in the 1864 

Statement Made by the Indians, and it is not mentioned in George Johnston’s “journal” of 

the proceedings. PFOF ¶ 142; PFOF ¶ 149; Kania Decl., Ex. 13, Gulig Dep. 126:7-132: 24. 

This is significant, because at the time of the 1854 Treaty, there is no evidence that any 

of the Lake Superior Chiefs could read or write in English, and there were, at best, a few 

mixed-blood members of all the Wisconsin Ojibwe bands could read or write the 

English language. PFOF ¶ 154, 163.  

  Furthermore, while Dr. Gulig claims that the Indians “understood the difference 

between the status of lands held in common and those lands that would be owned by 

individuals,” he bases this conclusion as well on non-existent documentation. Dr. Gulig 

admitted that the land in Wisconsin that the Ojibwe were occupying during the 1854 

Treaty negotiations had yet to be surveyed, and therefore, were not open to sale. Kania 
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Decl., Ex. 13, Guilg Dep. 119:13-16. He admitted that he had no knowledge of any 

Wisconsin Ojibwe member owning individual fee land in 1854, prior to treaty 

negotiations. Id., Guilg Dep. 141:12-17. According to his deposition, Dr. Gulig based his 

opinion on the fact that an 1826 treaty at Fond du Lac provided certain land grants to 

mixed-bloods. But Dr. Gulig did not know where these land grants were located, who 

received them, how the land was held, and whether they were alienated. In addition, 

according to the 1826 treaty, these lands were to be located in the northeastern portion 

of the Upper Peninsula of Michigan, well outside the Wisconsin Ojibwe Tribes’ 

homeland. Id., Guilg Dep. 50:23-56:1. 

  The record evidence that does exist establishes that in Ojibwe, the word for 

“patent,” which is a fee simple deed, was translated as “strong paper” or “truth paper.” 

Dkt. 84, 17-18. The Wisconsin Ojibwe appear to have understood Article III of the 1854 

Treaty in only its barest form: they believed that when they were promised individual 

“patents” for their reservation lands, this would provide them with additional protection 

from removal. In the Statement Made by the Indians, they note that Commissioner 

Manypenny told them: “Next Summer you will receive the patents for your lands, 

which will be the establishment of the permanent occupation of your Reservations, 

which you will never be order[ed] to leave.” PFOF ¶ 168. And in 1857, the chiefs of 

Buffalo’s band reminded Commissioner Manypenny of this promise, telling him  

Father we look to you to fulfill the promises you made to us at 
the time we last saw you in leaving Lapointe. You said you 
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would give us a strong paper for our reserve. We are foolish & 
ignorant people but have not forgotten your promises, we all 
have faith in what you said to us and promised. . . . 

Now first in regard to our reserve we have never heard any 
thing about it since you left Lapointe. We do not even know 
where the lines or boundaries of our reserve are, they never 
having been pointed out to us, and we hear so many conflicting 
stories among the whites in regard to our reserve that we are 
alarmed, consequently [we] have made very few improvements 
if any on our reserve, nor have we any heart to do so until we 
have something to assure us against the encroachments of the 
whites who are already hemming us in on all sides. . . . 

We are all anxious that the limits of our reserves should be 
pointed out & secured to us as promised so that we can go on, & 
make improvements.  

PFOF ¶ 176.  

  Dr. Gulig also claimed that the Wisconsin Ojibwe “understood that holding and 

owning land individually came with certain benefits and liabilities,” and he indicated 

during his deposition that the “liability[y]” he was referring to was “taxation.” Kania 

Decl., Ex. 13, Guilg Dep. 139:5-12. But Dr. Gulig admitted that he was unaware when 

local governments began taxing real property in the areas occupied by the Wisconsin 

Ojibwe, and he was wholly unfamiliar with the Wisconsin property tax scheme in 1854. 

Id., Guilg Dep. 139:20-140:14. He admitted that he was not aware of any Wisconsin 

Ojibwe tribal members paying taxes on land prior to 1854, let along having their land 

subject to tax forfeiture and sale. Id., Guilg Dep. 141:18-21. Dr. Gulig admitted that he 

was not familiar with any letters or other documents establishing that the Ojibwe were 
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told they would have to pay taxes on their reservation lands, or even understood what 

taxes were. Id., Guilg Dep. 139:13-19. 

 The Indians of the Wisconsin Ojibwe bands had no clear understanding of the 

American system of land tenure, the concept of private property ownership, the concept 

of taxation of property, or the process of forfeiture and sale of tax-delinquent lands. 

There is no record evidence to the contrary, let alone record evidence that could 

establish that the Ojibwe understood Article III to permit taxation of their reservation 

lands. The Indians viewed the provision in Article III of the 1854 Treaty for the 

assignment of reservation land in severalty as a mechanism for ensuring that they 

would never be uprooted from the Reservation. 

II. This Court should grant summary judgment for the Tribes on Count II of 
the Complaint.  

  Even if the 1854 Treaty does not provide the Tribes with a right to hold their 

reservation lands free from state taxation, the Tribes are still entitled to a grant of 

summary judgment under Count II of the Complaint. Well-established federal 

common-law principles dictate that Indian-owned property located within Indian 

country cannot be taxed by the state unless Congress has authorized such taxation. 

Okla. Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 458 (1995). As such, the Defendants 

bear the burden of establishing that Congress authorized the Wisconsin real property 
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tax imposed on Reservation Fee Lands at issue in this case.2 To survive summary 

judgment on Count II of the Complaint, the Defendants are required to (1) identify the 

federal statute (or statutes) that clearly authorizes state taxation of reservation fee lands; 

(2) show that the statute was legally applicable to the Tribes’ Reservations; and (3) 

provide evidence – at least enough to raise a genuine issue of material fact – 

establishing that the statute was actually applied to the Tribes’ Reservations.  

  The federal statutes identified by the Defendants as authorizing state taxation of 

the Reservation Fee Lands are the General Allotment Act, 24 Stat. 388 (Feb. 8, 1887) 

(“GAA”), and the Burke Act, 34 Stat. 182 (May 8, 1906), which amended the GAA. The 

Tribes concede that these statutes – when applicable – authorize state taxation of 

reservation fee lands. Indeed, the U.S. Supreme Court decided this very issue in County 

of Yakima v. Confederated Tribes and Bands of the Yakima Indian Nation, 502 U.S. 251 (1992). 

But as discussed below, the GAA and the Burke Act were not legally applicable to the 

Tribes’ Reservations. And furthermore, the President of the United States and federal 

employees in the Bureau of Indian Affairs explicitly decided that, as a matter of fact, the 

 
2 The State seeks an exception to the general rule that the Tribe and its members are exempt from state 
taxation. See Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 765 (1985). In similar situations, courts have 
found that it is the party seeking an exception from the general rule that bears the burden of proof. See 
Oneida Nation v. Village of Hobart, No. 16-cv-01217, 2017 WL 4773299, at *3 (E.D. Wisc. Oct. 23, 2017); c.f. 
FTC v. Morton Salt Co., 334 U.S. 37, 44-45 (1948) (“[T]he burden of proving justification or exemption 
under a special exception to the prohibitions of a statute generally rests on one who claims its benefits.”). 
Thus, the Sixth Circuit noted in its Naftaly opinion that it was the state defendants who had “failed to 
demonstrate a clear congressional intent that the lands allotted on the L’Anse reservation be alienable and 
thus taxable.” Keweenaw Bay Indian Cmty. v. Naftaly, 452 F.3d 514, 533 (6th Cir. 2006). 
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GAA and the Burke Act would not be applied to the Tribes’ Reservations. There is no 

genuine issue of material fact precluding summary judgment, because while the Tribes’ 

expert witnesses provided copious documentary evidence establishing that the GAA 

and the Burke Act were not applied to the Tribes’ Reservations, the Defendants have 

produced neither historical evidence nor expert opinions that support their contentions 

to the contrary. 

  The Defendants also contend, as a general principle, that “[w]hen reservation 

land is made freely alienable and comes into unrestricted fee ownership by non-Indians, 

the property is removed from federal protection and becomes subject to state taxation.” 

State Defs.’ Am. Resp. and Obj. to Pls.’ First Set of Interrogs. and Req. for Prod. of Docs., 

Dkt. 92-8 at 5. They cite Cass County v. Leech Lake Band of Chippewa Indians, 524 U.S. 103 

(1998), for support, but that case does not stand for this proposition. Cass County simply 

held that if Congress enacts a statute that makes reservation lands freely alienable, that 

is enough evidence that Congress intended to make the land taxable. Id. at 113. This 

holding is of no help to the Defendants here, because Congress did not authorize the 

alienability of Reservation Fee Lands at issue in this case. Rather, the Reservation Fee 

Lands became freely alienable under Article III of the 1854 Treaty, when, after 

considering the facts in each individual case, the President (not Congress) chose to lift 

the restrictions on alienation for individual parcels of land. Once again, there is no 

genuine issue of material fact because while the Tribes’ expert witnesses provided 
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evidence establishing that the Reservation Fee Lands became freely alienable under the 

terms of the 1854 Treaty, the Defendants have produced no evidence or expert witness 

opinions on this point. 

A. Even in the absence of a treaty right, states cannot tax Indian-owned fee land 
within reservation boundaries absent express Congressional authorization.  

One of the “foundational concepts of Indian law” is that “absent a controlling 

congressional statute,” Indian tribes retain exclusive jurisdiction over tribal members 

and their property within Indian country.3 Cohen’s Handbook of Federal Indian Law 

§ 6.01[1], at 489 (Nell, Jessup Newton ed. 2012). This rule applies with “full force” to 

limit state authority to tax within Indian reservations. Id. § 8.03[1][b] at 696. The U.S. 

Supreme Court has stated: 

[W]hen a State attempts to levy a tax directly on an Indian tribe or its 
members inside Indian country, rather than on non-Indians, we have 
employed, instead of a balancing inquiry, a more categorical approach: 
[A]bsent cession of jurisdiction or other federal statutes permitting it, . . . a 
State is without power to tax reservation lands and reservation Indians. 
 

Chickasaw Nation, 515 U.S. at 458 (internal quotations and citations omitted).  

“The categorical rule prohibiting state taxation of tribes and their members 

within Indian country may be overcome by congressional authorization to tax.” Cohen’s 

Handbook § 8.03[1][c], at 700. But that authorization will only be found if Congress has 

 
3 Indian country is defined in 18 U.S.C. § 1151(a) as including all land within an Indian reservation, 
“notwithstanding the issuance of any patent, and, including rights-of-way running through the 
reservation.” Thus, it includes all land within reservation boundaries, whether held in fee or trust, 
whether by Indians or non-Indians. 
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made its intention to allow state taxes “unmistakably clear.” Blackfeet Tribe, 471 U.S. at 

765; see also Chickasaw Nation, 515 U.S. at 459 (holding that there must be “clear 

congressional authorization” for state taxation). The U.S. Supreme Court, as well as 

lower state and federal courts, have found numerous federal statutes insufficient to 

meet this test. See, e.g., Bryan v. Itasca Cnty., 426 U.S. 373, 392-93 (1976) (holding that 

Public Law 280 did not authorize states to impose personal property taxes on mobile 

homes within reservation boundaries); Blackfeet Tribe, 471 U.S. at 763-64, 768 (holding 

that Indian royalty interests from mineral production on reservation lands were not 

taxable by the state where the lease was issued under a 1938 Act that contained no 

authorization to tax, even though an earlier 1924 Act contained an explicit taxation 

provision); Pourier v. S.D. Dep’t of Revenue, 658 N.W.2d 395 (S.D. 2003) (holding that the 

Hayden-Cartwright Act of 1936, which authorized state motor fuel taxes on “military or 

other reservations” did not contain clear congressional authorization to tax such sales 

on Indian reservations), opinion vacated in part, 674 N.W.2d 213 (2004) (vacating statute-

of-limitations portion of earlier opinion). 

There is no federal statute that generally authorizes state taxation of Indian-

owned fee-simple property. On many occasions, Congress passed legislation that 

authorized the taxation of property on specific reservations under specific 
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circumstances.4 In addition to reservation-specific statutes, Congress enacted general 

statutes such as the General Allotment Act of 1887 (also known as the Dawes Act), 24 

Stat. 388 (Feb. 8, 1887). The GAA provided the President with the authority to allot any 

reservation which, “in his opinion” was “advantageous for agricultural and grazing 

purposes.” GAA, § 1, 24 Stat. at 388. Allotments of varying sizes were to be provided to 

each Indian head of household, single adult, orphaned minor, and minor. Id. These 

allotments were to be held by the United States, in trust, for a 25-year period. GAA, § 5, 

24 Stat. at 389. After that 25-year-period had expired, the federal government would 

convey title to the individual allottee in fee. Id. At that moment, the allottee was to 

 
4 See, e.g., Act of June 1, 1872, 17 Stat. 213, 214 (authorizing the “partition” of a Miami Indian reservation 
and providing that “the same shall be subject to taxation as other property under the laws of the State of 
Indiana on and after [January 1, 1881]”); Act of July 1, 1902, 32 Stat. 636, 640 (allotting the Kansas or Kaw 
tribe’s reservation in the Territory of Oklahoma and stating that the Secretary of the Interior could issue a 
certificate to any adult tribal member authorizing him to sell his allotted land, “Provided, That upon the 
issuance of said certificate, the lands of such member, both homestead and surplus, shall become subject 
to taxation”); Act of March 8, 1906, 34 Stat. 55, 56 (authorizing the allotment of lands on the “Columbia 
and Colville reservations” and expressly stating that “[a]ll allotted land alienated under the provisions of 
the Act shall thereupon be subject to taxation under the laws of the State of Washington”); Act of June 21, 
1906, 34 Stat. 325, 353 (stating that “all restrictions as to sale, incumbrance, or taxation for allotments 
within the White Earth Reservation in the State of Minnesota, now or hereafter held by adult mixed-blood 
Indians, are hereby removed”); Act of June 21, 1906, 34 Stat. 325, 381 (authorizing the Secretary of the 
Interior to “issue a patent in fee to any Indian of the Oneida Reservation in Wisconsin for the lands 
heretofore allotted him, and the issuance of such patent shall operate as a removal of all restrictions as to 
the sale, taxation, and alienation of the lands so patented”); Act of March 3, 1909, 35 Stat. 751, 752 
(authorizing the alienation of Quapaw lands and providing that the Secretary of the Interior was 
“authorized to issue a patent in fee simple to the purchaser or purchasers of said lands, and all 
restrictions as to the sale, incumbrance, and taxation of said land shall thereupon be removed”); Act of 
May 6, 1910, 36 Stat. 348 (authorizing the taxation of certain lands allotted to members of the Omaha 
Tribe of Nebraska, but also providing that such taxes be released and discharged if they remained unpaid 
for a period of one year and the Indian allottee did not have any trust funds held for his or her benefit by 
the federal government to pay such taxes); Act of June 4, 1924, 43 Stat. 376, 381 (“[A]ll lands, and other 
property, of the [Eastern Band of Cherokee], or the members thereof, except funds held in trust by the 
United States, may be taxed by the State of North Carolina[.]”). 
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“have the benefit of and be subject to the laws, both civil and criminal, of the State or 

Territory in which they may reside.” GAA, § 6, 24 Stat. at 390.  

The GAA was ultimately amended by the Burke Act, 34 Stat. 182 (May 8, 1906). 

The Burke Act Amendments authorized the Secretary of the Interior to terminate the 

trust period before the 25-year period had expired, if the allottee was considered 

“competent” to manage his or her affairs. Burke Act, § 6, 34 Stat. at 183. When the 

allottee received a patent in fee simple, the Burke Act explicitly provided that “all 

restrictions as to sale, incumbrance, or taxation of said land shall be removed.” Id. Not 

surprisingly, the U.S. Supreme Court concluded that the General Allotment Act, as 

amended by the Burke Act, provided “unmistakably clear” Congressional intent to 

authorize state taxation of lands allotted and patented in fee pursuant to those statutes. 

Cnty. of Yakima, 502 U.S. at 259 (noting that Congress had manifested a clear intent to 

permit state taxation in Section 6 of the GAA, which subjected the allottee to state civil 

laws after issuance of a fee-simple patent, and in the Burke Act, which explicitly stated 

that immunity from land taxation was one of the restrictions that would be removed 

upon receipt of a fee-simple patent). 

More recently, in Cass County v. Leech Lake Band of Chippewa Indians, the U.S. 

Supreme Court considered the taxability of land on the Leech Lake Reservation that had 

been allotted and alienated through the Nelson Act, 25 Stat. 642. 524 U.S. at 108. The 

Nelson Act extinguished tribal title to all the tribe’s reservation land and provided that 
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the lands would be allotted to individual tribal members under the GAA. Id. Remaining 

lands suitable for agriculture would be sold to non-Indians under the provisions of the 

Homestead Act of 1862, while “pine lands” would be sold to the highest bidder. Id. In 

litigation, the tribe argued that fee lands it had recently reacquired that had been 

previously sold through the Nelson Act were not taxable. The U.S. Supreme Court 

disagreed and stated that “when Congress makes reservation lands freely alienable, it is 

‘unmistakably clear’ that congress intends that land to be taxable by state and local 

governments, unless a contrary intent is ‘clearly manifested.’” Id. at 113 (quoting Cnty. 

of Yakima, 502 U.S. at 263).  

Thus, Indian property within reservation boundaries is not taxable by the state or 

its subdivisions unless (1) Congress explicitly authorizes the taxation; or (2) Congress 

makes the land “freely alienable,” which is evidence (albeit rebuttable) of Congressional 

intent to authorize taxation.  

B. The General Allotment Act, as amended by the Burke Act, does not apply to 
the Tribes’ Reservations.  

The Defendants claim that they possess the authority to tax land allotted to tribal 

members after February 1887 because “two federal statutes—the General Allotment Act 

and the Burke Act—allow for taxation.” State Defs. Resp. to Mot. to Compel, Dkt. 97 at 

16-17; State Defs.’ Am. Resp. and Obj. to Pls.’ First Set of Interrogs. and Req. for Prod. of 

Docs., Dkt. 92-8 at 3-4; see also Municipal Defs.’ Mot. to Dismiss, Dkt. 129 at 2-3; Wisc. 

Case: 3:18-cv-00992-jdp   Document #: 172   Filed: 12/02/19   Page 30 of 64



31 
 

Property Assessment Manual, Wisc. Dep’t of Rev. 2019, Dkt. 92-5 at 2. This is a 

perplexing argument, both factually and legally. 

 As the Tribes’ expert historians discuss in detail in their opening and rebuttal 

reports, federal officials in the nineteenth century decided that the GAA and the Burke 

Act did not apply to the Tribes’ reservation for several reasons. Treuer Rep., Dkt. 83 at 

53-65; Treuer R. Rep., Dkt. 96 at 2-18; Bowes Rep., Dkt. 85 at 60-68, 73-74; Bowes R. Rep., 

Dkt. 103-2 at 19-21. First, shortly after passage of the GAA, Assistant U.S. Attorney 

General George H. Shields issued an opinion concluding that land on the Wisconsin 

Ojibwe reservations should only be allotted under the terms of the 1854 Treaty, because 

applying the GAA would alter the terms of that Treaty, and Congress had not clearly 

expressed its intent to do so. Lac de Flambeau Indians, 9 Pub. Land Decisions 392, Sept. 

23, 1889; PFOF ¶ 201. The same proved true for the Burke Act. The Assistant Secretary 

of the Interior explained in a 1909 letter to the Commissioner of Indian Affairs that the 

“language used [in the Burke Act] is not such as to evince an intent that the act shall 

supersede or modify the treaty of September 30, 1854.” PFOF ¶¶ 216-17 (First Ass’t 

Sec’y of Int. to Comm’r of Indian Aff., June 14, 1909). 

Second, as a factual matter, the GAA did not automatically apply to any Indian 

reservation. For the GAA to apply, the President had to first determine that the 

reservation in question was “advantageous for agricultural and grazing purposes.” 

GAA, § 1, 24 Stat. at 388. But a different Assistant Attorney General concluded that the 
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Tribes’ Reservations were chiefly valuable for their timber resources, not for 

agricultural or grazing purposes, and therefore, they could not be allotted under the 

GAA. PFOF ¶ 203. President Grover Cleveland adopted the Assistant Attorney 

General’s advice, writing: “I am constrained to withhold my approval of this 

application [to allot lands to Red Cliff tribal members under the GAA] for the reason 

that, in my opinion, the lands mentioned are not in a situation for allotments under the 

provisions of existing law [referring to the GAA].” PFOF ¶ 210. 

Similarly, the Burke Act only applied “to cases in which trust patents were 

issued upon allotments,” and the competency of the allottee could shorten the 

statutorily mandated 25-year trust period. PFOF ¶ 216 (First Ass’t Sec’y of Int. to 

Comm’r of Indian Aff., June 14, 1909); see also Burke Act, § 6, 34 Stat. at 183. Since 

restricted fee patents were issued to tribal members under the 1854 Treaty, the Burke 

Act was inapplicable. Id.; PFOF ¶ 217 (S.W. Campbell to F. Holston, Oct. 4, 1909). 

Congress understood that there were substantial differences between allotments 

issued under the GAA (as amended by the Burke Act), and allotments issued under the 

1854 Treaty. For example, in 1894, Indian Agent William Mercer suggested that lands 

that had been withdrawn from sale by the United States for the benefit of the Red Cliff 

Band, but lay outside the boundaries of the Band’s original treaty-created reservation, 

should be allotted pursuant to the General Allotment Act. Treuer Rep. 6, Dkt 96. In a 

detailed opinion, however, the Assistant Attorney General opined that these lands 
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could not be allotted under the GAA because they were “chiefly valuable for timber,” 

while the GAA, even as amended, only authorized the allotment of reservations that 

were “advantageous for agricultural or grazing purposes.” PFOF ¶ 206 (John Hace to 

Sec’y of Int.). The next year, when Congress added this land to the Red Cliff 

Reservation, via Joint Resolution, it explicitly stated that the lands: 

are declared to be a part of said Indian reservation as fully and to the same 
effect as if they had been embraced in and reserved as part of said Red 
Cliff Reservation by the provisions of the treaty with the Chippewas of 
Lake Superior dated September thirtieth, eighteen hundred and fifty-four; 
and said lands shall be allotted to the members of the Red Cliff band of 
said Chippewas of Lake Superior in accordance with the provisions of 
said treaty.  

 
Joint Res. No. 16, 28 Stat. 970, 970-71 (Feb. 20, 1895). 

 The Defendants have not proffered any contrary evidence, even though they bear 

the burden of demonstrating the applicability of these statutes to the Tribes. The 

Defendants submitted only one proponent expert report, that of State expert Dr. 

Brigham. Dr. Brigham’s entire discussion of the GAA and the Burke Act can be found 

on one page in his expert report. Brigham Rep., Dkt. 82 at 4-5. Importantly, Dr. Brigham 

does not opine that that the General Allotment Act allotted the Tribes’ reservations. 

Brigham Dep., Dkt. 115-2 at 139:16-20. And he does not opine that the Burke Act allotted 

the Tribes’ reservations.5 Brigham Dep., Dkt. 115-2 at 141:14-21.  

 
5 Dr. Brigham’s entire discussion of the Burke Act is limited to one sentence in his expert report. Brigham 
Rep., Dkt. 82 at 4-5. 
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To give an opinion on the applicability of these acts to the Tribes, he would need 

to do “a fair amount of extensive archival research at – not just the National Archives, 

but the American Indian Records Repository in Lenexa.” Brigham Dep., Dkt. 115-2 at 

140:1-10; 145:6–146:12. He admitted that he did not do any archival research for this case 

due to time constraints, and therefore, he could not make this determination. Brigham 

Dep., Dkt. 115-2 at 75:22–76:17; 111:14–112:24; 118:22–119:9; 139:16-20. When presented 

with a sampling of documents uncovered by the Tribes’ historical experts in this case 

during his deposition, Dr. Brigham indicated that had he seen these documents earlier, 

“possibly it would have resulted in another expert opinion.” Brigham Dep., Dkt. 115-2 

at 170:20–171:1.6 

The State cannot convince this Court to ignore the historical realities and apply 

the GAA retroactively to the Tribes’ Reservations. When lists of allotments were 

approved for the Tribes’ Reservations, federal officials made clear that they were being 

issued “under the treaty of September 30, 1854.” Bowes Rep. at 69. Allotments under 

the GAA were required by law to be held in trust by the United States for 25 years, and 

then, fee simple patents were issued to the allottee. GAA, § 5, 24 Stat. 389 (stating that 

“upon the approval of the allotments provided for in this act by the Secretary of the 

 
6 The Defendants submitted one expert rebuttal report, that of State expert Dr. Anthony Gulig. Dr. Gulig’s 
opinions are limited to the federal and Indian understanding of the 1854 Treaty; they do not relate to the 
GAA or the Burke Act. Gulig Rep., Dkt. 94 at 2; see generally Gulig Dep. Oct. 28, 2019. He did not produce 
any historical documents that he considered in formulating his expert opinions that illustrate the GAA or 
the Burke Act applied to the Tribes’ Reservations.  
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Interior, he shall cause patents to issue [that]. . . declare that the United States does and 

will hold the land thus allotted, for the period of twenty-five years, in trust for the sole 

use and benefit of the Indian to whom such allotment shall have been made”). 

Allotments issued on the Tribes’ Reservations, however, were issued as restricted-fee 

patents, and they explicitly referenced the Treaty of 1854 as their authority. Bowes Rep., 

Dkt. 85 at 93-95; Treuer R. Rep., Dkt. 96 at 12-18. The restrictions on alienation of these 

Treaty allotments would continue indefinitely, unless the President exercised his 

discretion to lift the restrictions.  

There is simply no genuine issue of material fact on this issue. The GAA and the 

Burke Act did not apply to the Tribes’ Reservations. 

C. No reservation-specific statute authorizes the taxation of lands at issue in this 
case.  

The Defendants did not identify any reservation-specific statutes that they claim 

authorized Wisconsin’s real property taxes in this case. In fact, the reservation-specific 

statutes passed by Congress further demonstrate that the 1854 Treaty—and not the 

GAA and the Burke Act—applied to the Tribes’ Reservations, and that Congress 

understood the difference between these two allotment mechanisms. See Bowes R. Rep., 

Dkt. 103-2 at 23-28. 

As discussed above, Article III of the 1854 Treaty authorized the President to 

allot the Tribes’ Reservations. Allotment began on each of the reservations at different 

times, and on some reservations, it took decades to complete. Bowes Rep., Dkt. 85 at 60, 
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101. In the intervening years, questions developed about whether certain individuals 

were entitled to allotments under the Treaty’s terms.  

More specifically, some federal officials took the position that tribal members 

born after the 1854 Treaty was ratified were not entitled to allotments. Additionally, 

federal officials had changing interpretations regarding whether Indian women, 

married to either white or Indian men, were entitled to receive allotments. And 

questions had also arisen regarding “town sites” within the reservations. Long before 

any land was allotted to individuals under Article III of the 1854 Treaty, tribal members 

were living on these treaty-created reservations. They erected dwellings close together 

to one another in areas that became towns. Allotting this land under the terms of the 

Treaty provided interesting problems, as assigning any individual an 80-acre allotment 

in the “town site” would necessarily give him land that had been improved by other 

tribal members as well. Bowes R. Rep., Dkt. 103-2 at 26-28. 

Congress passed a series of statutes that applied specifically to the Tribes’ 

Reservations and were designed to ensure that allotments were available to tribal-

member-women, as well as adults born after the ratification of the 1854 Treaty. Bowes 

Rep., Dkt. 85 at 78-79; Bowes R. Rep., Dkt. 103-2 at 23-24. None of these statutes 

authorized the alienability of allotted lands. Nearly all these statutes explicitly stated 

that other than the specific change being approved, the allotments should conform to 

the requirements of the 1854 Treaty – not the GAA or the Burke Act. And respectful of 
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the bargain that had been struck with the Lake Superior Ojibwe during treaty times, 

Congress either enacted these statutes in response to the Tribes’ request or conditioned 

their implementation on the consent of the affected bands. E.g., Act of Feb. 11, 1901, 31 

Stat. 766 (authorizing the President to allot – upon the consent of the tribe – land to all 

persons living on the Bad River Reservation who had not yet received and allotment, 

provided that the allotment shall be “subject to the provisions of the third article of the 

[1854 Treaty]” “except as to the age and condition of the allottee”); PFOF ¶¶ 219-20 Act 

of Feb. 3, 1903, 32 Stat. 795 (same as the 1901 Act, but for the Lac Courte Oreilles and 

Lac du Flambeau reservations); PFOF ¶¶ 221-22; Act of Mar. 2, 1907, 34 Stat. 1217; PFOF 

¶¶ 223 (stating that nothing in the 1901 Act shall “be construed so as to bar or in any 

manner abridge or curtail the right of any Indian to allotment on [the Bad River 

Reservation], whether born before or after passage of said Act, as provided by the treaty 

concluded with the Chippewas of Lake Superior and the Mississippi, September 

thirtieth, eighteen hundred and fifty four”). 

Just as notable, however, are the two examples of tribe-specific legislation where 

Congress authorized the application of the GAA to the Tribes’ Reservations.7 In 1914, 

Congress passed a statute that contained two different allotment mechanisms to be 

 
7 These statutes were not referenced by the Defendants in their expert reports, in any of the documents 
they have filed in this case, or in the materials they produced in response to discovery. The Tribes 
identified these statutes in their expert reports of their own accord, and preemptively produced evidence 
to demonstrate that these statutes were not implemented. This does not alter the fact that it continues to 
be the Defendants’ burden to identify the statutes and demonstrate how they were implemented on the 
Tribes’ Reservations if it seeks to use them to authorize its tax. 
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applied on the Bad River Reservation. Act of Aug. 1, 1914, 38 Stat. 582, 605-08; PFOF ¶ 

227. The first section of that statute was adopted following intensive lobbying efforts by 

Bad River tribal members. The Band was dissatisfied with the actions of their Indian 

Agent, who was attempting to issue allotments to persons who were not tribal 

members, and refusing to recognize the Band’s traditional chiefs. PFOF ¶ 230; Bowes R. 

Rep., Dkt. 103-2 at 24-25. The 1914 Act stated that a complete roll of unallotted members 

of the Bad River Band would be completed “with the assistance of a committee of 

members of said band duly appointed by a general council of the Bad River Band,” and 

provided that allotments would then be made to the individuals on this list “in 

conformity with the provisions of the treaty of September thirtieth, eighteen hundred 

and fifty-four.” Act of Aug. 1, 1914, 38 Stat. at 605; PFOF ¶ 227.  

Later in this same 1914 Act, Congress included a provision that had not been 

vetted with the Bad River Band before its passage. This provision authorized a different 

process for the allotment and sale of a section of the reservation known as the “town 

site.” Id. at 607. Here, Congress provided that “the President may issue trust patents as 

provided by the Act of February eighth, eighteen hundred and eighty-seven.” Id. In 

other words, Congress authorized the application of the GAA to the townsite area on 

the Bad River Reservation. Had this section been implemented, any fee land owned by 

the Bad River Band or its members in this area (described as lots, ten, eleven, and 

twelve, section twenty-five, township forty-eight north, range three west) would be 
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taxable by the State of Wisconsin, because Congress explicitly authorized such taxation 

through application of the GAA. 

But this section of the 1914 Act was never implemented. The Act provided the 

Secretary of the Interior with “discretion” to carry out its terms, id., and Bad River 

members protested its implementation. In a 1928 letter from the Acting Assistant 

Commissioner of Indian Affairs, he acknowledged that the “Indians were opposed to 

the disposition of their land within the townsite, in the manner authorized by the 1914 

Act.” PFOF ¶ 235 (C.F. Hauke to P.S. Everest, July 27, 1928). In response, the local 

Indian Superintendent informed officials in Washington that “[t]here has never been 

any sale of such lots to the Indians.” PFOF ¶ 236 (P.S. Everest to Comm’r of Indian Aff., 

July 30, 1928). This land was never allotted, and it continues to be held by the United 

States in trust for the benefit of the Bad River Band. PFOF ¶ 237.  

Similarly, in 1924, Congress passed a statute designed to allot the last parcels of 

land on the Lac du Flambeau Reservation. Act of May 19, 1924, 43 Stat. 132; PFOF ¶ 238. 

Like the 1914 Act, the 1924 Act permitted the creation of a final list of persons who had 

not been allotted but were eligible to obtain such allotments. Id. Once added to this roll, 

the tribal member would be entitled to select an allotment on the Lac du Flambeau 

Reservation in accordance with the terms of the GAA. The 1924 Act specifically 

provided that this land would be held in trust for 25 years, and after that period had 

passed, it would become taxable. Id. While a roll was created pursuant to this Act, due 
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to surveying and other issues, no land was allotted under its terms. PFOF ¶  241 (E.B. 

Meritt to C.H. Gensler, Sept. 13, 1924; Clyde H. Gensler to Comm’r of Indian Aff., Sept. 

6, 1924; Chas. Roblin to Comm’r of Indian Aff., Mar. 15, 1925). Dr. John Bowes, one of 

the Tribes’ expert witnesses, reviewed all of the patents for land within the Lac du 

Flambeau Reservation and could not find any that were issued under the GAA or the 

1924 Act. Bowes R. Rep., Dkt. 103-2 at 30; PFOF ¶ 241. 

The 1914 and 1924 Acts are significant. They demonstrate that Congress 

understood the difference between allotting land under the 1854 Treaty and allotting 

land under the GAA. In only two cases, Congress chose to apply the GAA, and neither 

of these statutory provisions were implemented, so the Defendants cannot rely on their 

terms to support their attempts to levy real property taxes on Reservation Fee Lands. In 

all other cases, Congress specifically chose language establishing that the 1854 Treaty 

was the allotment mechanism. These statutes were passed after the GAA and are tribe-

specific. It is a basic legal maxim that the specific controls the general, and the latter 

controls the former. See Morton v. Mancari, 417 U.S. 535, 550-51 (1974). Here, that maxim 

lends further legal support to the already unrefuted factual evidence that neither the 

GAA nor the Burke Act applied to the Tribes’ Reservations. 

D. The Reservation Fee Lands were alienated through treaty-sanctioned 
Presidential determinations, not Congressional legislation, and therefore, state 
taxation is not authorized.  
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While Congress passed several statutes that applied specifically to the Tribes’ 

Reservations, these statutes simply acknowledged that allotment would proceed under 

the 1854 Treaty, not the GAA. They did not authorize the alienation of allotments. 

Therefore, unlike the statute in Cass County, they cannot be read to provide 

“unmistakably clear” Congressional authorization to tax, and the Defendants do not 

argue otherwise. 

In fact, allotments on the Tribes’ reservations were issued under the 1854 Treaty 

and alienated under the terms of the 1854 Treaty. Article III of the Treaty provided that 

the President may place “such restrictions of the power of alienation as he may see fit to 

impose.” 10 Stat. 649. Each of the patents issued under Article III of the Treaty stated 

that the allottee “shall not sell, lease, or in any manner alienate, said Tract without the 

consent of the President of the United States.” E.g., Treuer Rep., Dkt. 83 at 63 (Figure 22, 

displaying patent issued to Bi dwi wa ashi – Lac du Flambeau Reservation). 

Consequently, if an allottee sought to alienate his allotment, his request (which was 

typically first presented to the Indian Agent in charge of his tribe’s reservation), was 

forwarded to the President. The President, after considering a number of factors in his 

discretion, such as the value of the land, the “competency” of the allottee, and the 

location of the allottee’s residence, could then approve or deny the request to alienate 

the land. Treuer R. Rep., Dkt. 96 at 11-18. As a result, the mere possession of a non-

Indian owner in the chain of title is not evidence that Reservation Fee Lands are now 
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taxable. Land was routinely alienated to Indians and non-Indians alike through 

Presidential, not Congressional action.  

This is an important distinction. Land that is alienated to non-Indians through 

Presidential action in accord with Article III of the 1854 Treaty does not authorize the 

Defendants to tax Reservation Fee Lands because a treaty is “a contract between two 

sovereign nations,” Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 

443 U.S. 658, 675 (1979); see also Lozano v. Montoya Alvarez, 572 U.S. 1, 12 (2014) (“A 

treaty is in its nature a contract between . . . nations, not a legislative act.” (quoting 

Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829) (alteration in original))). Treaties are 

governed by the intention of both parties – the Indian signatories and the United States 

government. Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 206 (1999); 

Fishing Vessel, 443 U.S. at 675. Land alienated to non-Indians through Congressional 

action, on the other hand, is interpreted by divining Congressional intent (not Indian 

intent), and Congress can equate alienation with taxation. 

The U.S. Supreme Court has recognized this distinction and held that reservation 

lands patented in fee to Indians under a treaty do not, absent treaty or subsequent 

statutory language to the contrary, authorize the imposition of state taxation. For 

example, in The Kansas Indians, 72 U.S. 737, 755-57 (1866), the U.S. Supreme Court held 

that Kansas could not impose real property taxes on fee land patented to Shawnee 

Indians under an 1854 treaty, because “[i]f the tribal organization of the Shawnees is 
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preserved intact, and recognized by the political department of the government as 

existing, then they are a ‘people distinct from others,’ capable of making treaties, 

separated from the jurisdiction of Kansas.”  

Similarly, in Wau-Pe-Man-Qua v. Aldrich, 28 F. 489 (C.C.D. Ind. 1886), a federal 

court in Indiana held that fee-simple lands patented under a treaty to the principal chief 

of the Miami Nation and inherited by a descendant, were immune from state property 

taxation. Emphasizing that the Indian owner maintained tribal relations with a federally 

recognized tribe, the court held that there is “no reason, speaking generally, why the 

unrestricted right to alienate should make Indian lands taxable which otherwise would 

not be.” Id. at 496. 

As noted above, the Defendants did not point to any Congressional statutes other 

than the GAA or the Burke Act as evidence that Congress authorized the alienation of 

Reservation Fee Lands. The Indian Appropriations Act of 1906 would have authorized 

the sale of certain town-site parcels within the Bad River Reservation. Act of June 21, 

1906, 34 Stat. 325, 381l PFOF ¶ 233. But that Act specifically provided (as did many 

others) that it was effective only “with the consent of the Indians of the La Pointe or Bad 

River Reservation.” Id. In fact, the Indians refused to provide their consent despite 

multiple attempts by the Indian Agent, and as a result, this statutory provision was 

never implemented and is of no assistance to the State here. Bowes R. Rep., Dkt. 103-2 at 

28 n.70; PFOF ¶ 234 (S.W. Campbell to Comm’r of Indian Aff., Apr. 18, 1908; Tribal 

Case: 3:18-cv-00992-jdp   Document #: 172   Filed: 12/02/19   Page 43 of 64



44 
 

Council Meeting Minutes, Feb. to May 1908). In the same Act, Congress also explicitly 

authorized “the Secretary of the Interior . . . in his discretion, to issue [a] fee-simple 

patent[] to . . . Michel Buffalo, Red Cliff allottee numbered twenty-eight, and the 

issuance of said patents shall operate as a removal of all the restrictions as to the sale, 

incumbrance, or taxation of the lands so patented.” 34 Stat. at 380-81; PFOF ¶ 243. 

Michel Buffalo was allotted the north half of the southeast quarter of Township 51 

North, Range 3 West, Section 18, and while he did sell his allotment, it was ultimately 

reacquired in trust for the benefit of the Red Cliff Band and is not at issue in this case. 

PFOF ¶ 244. 

E. The Local Defendants’ reliance on State law is misplaced. 
 

Finally, many of the Defendant Towns and Assessors indicated that their 

authority to tax Reservation Fee Lands stems from Wisconsin statutes, administrative 

regulations, and the Wisconsin Property Assessment Manual. But under the Supremacy 

Clause of the U.S. Constitution, an Indian treaty is the supreme law of the land and 

overrides inconsistent state and local laws. U.S. Const. art. VI, c.2; Zschernig v. Miller, 

389 U.S. 429, 440-41 (1968); Clark v. Allen, 331 U.S. 503, 508 (1947); Missouri v. Holland, 

252 U.S. 416, 433-35 (1920). 
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III. The Court should grant summary judgment for the Tribes on the equitable 
defenses of laches, estoppel, and waiver.8  

 
  Various local defendants9 assert that the Tribes’ claims are barred by the 

doctrines of waiver, laches, or estoppel. Dkts. 34 ¶ 96, 41 ¶ 186, 43 at Aff. Defs. ¶ 2, 45 ¶ 

186, 62 ¶ 187. Their pleadings on these defenses are wholly deficient and warrant 

judgment for the Tribes on that basis alone. Even if that were not the case, neither the 

law nor the record support applying those defenses in this case. 

A. The Court should grant summary judgment for the Tribes on the equitable 
defenses because the local defendants have insufficiently pleaded them.  

Federal Rule 8(a)(2) requires a pleading to contain “a short and plain statement 

of the claim showing that the pleader is entitled to relief.” The Seventh Circuit has 

previously measured affirmative defenses against this standard. See Heller Financial, Inc. 

v. Midwhey Powder Co., Inc., 883 F.2d 1286, 1295 (7th Cir. 1989) (concluding that 

affirmative defenses raised in “bare bones conclusory allegations” without “any short 

and plain statement of facts” or allegations of “the necessary elements of the alleged 

claims” were “meritless”). And this Court has recognized an “emerging rule in this 

circuit” that the Twombly-Iqbal standard applies to affirmative defenses. Boehm v. Legends 

 
8 The Tribes also seek summary judgment on all of the defendants’ other affirmative defenses, on which 
they bear the initial burden of persuasion. See Johnson v. Cambridge Indust., Inc., 179 F. Supp. 2d 914, 920 
(S.D. Ind. 2001). These defenses appear unspecific to this case, and the defendants have not sought or 
disclosed any evidence pertaining to them. “A party that does not bear the burden of persuasion may 
move for summary judgment by showing—that is, pointing out to the district court—that there is an 
absence of evidence to support the nonmoving party’s case.” Modrowski v. Pigatto, 712 F.3d 1166, 1167 (7th 
Cir. 2013). 
9 All the Towns and Assessors except the Town of Sherman and its Assessor, Paul Carlson, raised these 
defenses. 
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of the Field, LLC, No. 15-cv-683-jdp, 2016 WL 2732202, at *1 (W.D. Wis. May 10, 2016) 

(citing Sarkis’ Café, Inc. v. Sarks in the Park, LLC, 55 F. Supp. 3d 1034, 1040 (N.D. Ill. 2014) 

(collecting cases)). Thus, allegations supporting an affirmative defense must “raise a 

right to relief above the speculative level,” Ashcroft v. Iqbal, 556 U.S. 662, 678-79 (2009), 

and support an affirmative defense that is “plausible on its face.” Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 555 (2007). 

The local defendants raise the equitable defenses of waiver, estoppel, and laches. 

But they did so only in conclusory fashion without any supporting allegations, factual 

or legal: 

• “Plaintiff’s [sic] claims may be barred by the doctrines of waiver, laches, 
or estoppel.” Dkt. 34 ¶ 96.  

• “The claims asserted by Plaintiffs may be barred by the doctrine of waiver, 
the doctrine of laches, or by estoppel.” Dkt. 41 ¶ 186.  

• “Plaintiffs’ claims may be barred by the doctrines of waiver, laches, or 
estoppel.” Dkt. 43 at Aff. Defs. ¶ 2.  

• “The claims asserted by Plaintiffs may be barred by the doctrine of waiver, 
the doctrine of laches, or by estoppel.” Dkt. 45 ¶ 186.  

• “The claims asserted by Plaintiffs may be barred by the doctrine of waiver, 
the doctrine of laches, or by estoppel.” Dkt. 62 ¶ 187. 

Under federal common law, “[w]aiver is the voluntary, intentional 

relinquishment of a known right.” Glass v. United of Omaha Life Ins. Co., 33 F.3d 1341, 

1347 (11th Cir. 1994). Equitable estoppel requires three elements: 

 (1) misrepresentation by the party against whom estoppel is asserted; (2) 
reasonable reliance on that misrepresentation by the party asserting estoppel; 
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and (3) detriment to the party asserting estoppel. See In re Larson, 862 F.2d 112, 
115 (7th Cir.1988) (quoting United States v. Asmar, 827 F.2d 907, 912 (3d Cir.1987)).  
 

Kennedy v. United States, 965 F.2d 413, 417 (7th Cir. 1992). And “[a] prima facie case for 

laches requires a two-fold showing of (1) unreasonable delay by the plaintiff in bringing 

suit and (2) prejudice by the defendant caused by the delay.” United States v. 

Washington, 88 F. Supp. 3d 1203, 1214 (W.D. Wash. 2015). As pleaded, the defenses fail 

even the Rule 8 standard referenced in Heller Financial and they certainly don’t meet the 

Twombly-Iqbal pleading standard. Thus, judgment for the Tribes on these defenses is 

warranted.  

B. Even if considered properly pleaded, the Court should grant summary 
judgment to the Tribes on the equitable defenses of waiver, estoppel, and 
laches because they are legally deficient against this treaty-based claim. 

The Tribes plead claims for declaratory and injunctive relief, asking the Court to 

recognize and enforce the protection of their and their members’ lands, including their 

Reservation Fee Lands, established in the 1854 Treaty between the Tribes and the 

United States. This is—at its core—a tribal treaty-based case. And traditionally, 

equitable defenses cannot bar tribal treaty-based claims, so the Court should not 

consider them in this case. 

The Supreme Court has repeatedly held that only Congress can abrogate treaties, 

and that when doing so, it must do so explicitly. See, e.g., South Dakota v. Yankton Sioux 

Tribe, 522 U.S. 329, 343 (1998) (“[O]nly Congress can alter the terms of an Indian treaty 

by diminishing a reservation, and its intent to do so must be ‘clear and plain.’”) (citing 
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United States v. Celestine, 215 U.S. 278, 285 (1909); Dion, 476 U.S. at 738-39). In County of 

Oneida v. Oneida Indian Nation, a case in which a tribe sought damages for land that 

passed out of tribal ownership without requisite congressional approval, the Supreme 

Court did not reach the issue of whether a federal common-law laches defense could 

have barred the Tribe’s claims (because the State dropped it on appeal), but it noted that 

“it is far from clear that this defense is available in suits such as this one.” 470 U.S. 226, 

244 (1985). 

Many other cases answered the question the Supreme Court avoided in County of 

Oneida and held that laches and estoppel could not bar tribal treaty-based claims. For 

example, in a case in which two tribes had not exercised their treaty-based grazing 

rights for more than 70 years, the Ninth Circuit refused to apply equitable defenses: 

The failure of the Tribes to exercise their grazing rights from 1907, when 
local Forest Service officials ousted them, to 1978 has no effect on the 
vitality of their [treaty] rights. Laches or estoppel is not available to defeat 
Indian treaty rights. Board of Comm’rs v. U.S., 308 U.S. 343 (1939); United 
States v. Ahtanum Irrigation Dist., 236 F.2d 321 (9th Cir. 1956). This is true 
even where the Indians have long acquiesced in use by others of affected 
lands or have purported to grant away their occupancy and use rights 
without federal authorization. United States v. Southern Pacific 
Transportation Co., 543 F.2d 676, 699 (9th Cir. 1976). 

Swim v. Bergland, 696 F.2d 712, 718 (9th Cir. 1983); see also United States v. Washington, 

157 F.3d 630, 649 (9th Cir. 1998) (refusing to apply laches against Tribe’s treaty-based 

fishing-rights claim even though tribe “waited 135 years to assert their shellfishing 

right”); cf. Catawba Indian Tribe of South Carolina, 865 F.2d 1444, 1448 (4th Cir. 1989) 
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(“Except where Congress provides otherwise, claims based on Indian title are not 

subject to state law defenses such as statutes of limitations, adverse possession, or 

laches.”). 

This rule—that equitable defenses cannot be asserted to defeat tribal treaty-based 

claims—applies in cases where the United States is also a plaintiff, e.g., United States v. 

Washington, 157 F.3d at 649 (refusing to apply laches to suit by U.S. and tribes to enforce 

treaty-based fishing rights); Mille Lacs Band of Chippewa Indians v. Minnesota, 853 F. 

Supp. 1118, 1124 (D. Minn. 1994), aff’d 124 F.3d 904 (8th Cir. 1997), aff’d 526 U.S. 172 

(1999) (same), Saginaw Chippewa Indian Tribe of Mich. v. Granholm, No. 05-10296-BC, 2008 

WL 4808823, *23 (E.D. Mich. 2008) (“It would be remarkable to hold that the 

commitments and obligations of the United States embodied in its treaties may be 

altered by a judicially endorsed equitable defense based upon the State of Michigan’s 

inconsistent incremental exercise of governmental authority over time.”), and in cases 

where the tribe is the sole plaintiff, e.g., Williams v. Clark, 742 F.2d 549, 554 (9th Cir. 

1984) (refusing to apply laches to treaty rights in suit by tribe against the Secretary of 

the Interior). And it remains good law. See, e.g., United States v. Washington, 853 F.3d 946, 

967 (9th Cir. 2017) (“The United States cannot, based on laches or estoppel, diminish or 

render unenforceable otherwise valid Indian treaty rights.” (citing cases)); United States 

v. Washington, 88 F. Supp. 3d 1203, (W.D. Wash. 2015). The Court should apply the rule 
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here as well, and find as a matter of law that the local defendants’ equitable defenses 

cannot defeat the Tribes’ claims.  

C. Alternatively, the Court should grant summary judgment to the Tribes on the 
equitable defenses of waiver, estoppel, and laches because there are no 
genuine disputes of material fact regarding them and the Tribes are entitled to 
judgment as a matter of law. 

The local defendants bear the burden of proving their affirmative defenses. Bauer 

v. J.B. Hunt Transport, Inc., 150 F.3d 759, 763 (7th Cir. 1998) (“The defendant, it is true, 

bears the burden of proof on any affirmative defense that it chooses to assert.”). They 

cannot meet that burden for waiver, estoppel, or laches. 

That is particularly true because of the type of relief the Tribes seek. It is not at all 

clear whether these defenses have any application in a forward-looking case like this 

one where the only relief requested is declaratory and injunctive. Cf. TransWorld 

Airlines, Inc. v. American Coupon Exchange, Inc., 913 F.2d 676, 696 (9th Cir. 1990) (rejecting 

equitable defenses against prospective declaratory relief). All three defenses are 

backward-looking, but because the Tribes are not seeking refunds, the local defendants 

have actually benefitted from the Tribes’ decision to bring suit in late 2018 and not 

before. 

1. The Tribes are entitled to summary judgment on the defenses of waiver.  

As noted, the equitable defense of waiver requires “’the voluntary or intentional 

relinquishment of a known right.’” Vershaw v. Nw. Nat. Life Ins. Co., 979 F.2d 557, 560 

(7th Cir. 1992) (internal citation omitted) (concluding that insurance company’s 

Case: 3:18-cv-00992-jdp   Document #: 172   Filed: 12/02/19   Page 50 of 64



51 
 

payment of two $3 prescriptions for heart medicines did not amount to waiver of pre-

existing-condition exclusion for heart surgery hospitalization). Waiver is “an equitable 

principle designed to ‘avoid a harsh result when the parties have conducted themselves 

in a way as to make that result unfair. It serves to prevent a party from insisting on a 

right upon which it could have insisted earlier but has found to have surrendered.’” 

Nortel Networks, Inc. v. Gold & Appel Transfer, S.A., 298 F. Supp. 2d 81, 88 (D.D.C. 2004).  

Because the local defendants’ pleadings on this defense are so deficient, the 

Tribes don’t know which of their actions allegedly constitute waiver. But the Tribes 

have never intentionally relinquished their tax immunity from the property taxes being 

imposed on the Reservation Fee Lands. Rather, they have paid the taxes under protest 

for years, specifically referencing their right under the 1854 Treaty not to be taxed. See 

PFOF ¶¶ 279, 283, 298, 304, 306. The Tribes have paid the taxes under protest because if 

they do not do so, they may lose their properties. Wis. Stat. § 74.57; PPOF ¶¶ 299, 302, 

305, 308. Thus, the payment of taxes cannot be viewed as a “voluntary relinquishment” 

of a right to be free from taxation.  

The Tribes also engaged in negotiations with both the State and many of the local 

defendants about the tax-immunity issue for several years. PFOF ¶¶ 273, 278, 280, 289-

91, 307. The Tribe consistently took the position in those negotiations that taxation of 

lands allotted under the 1854 Treaty was improper, id., so the local defendants cannot 
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show any voluntary relinquishment of the Tribes’ rights to be free from taxation and 

summary judgment for the Tribes on the waiver defense is warranted.  

2. The Tribes are entitled to summary judgment on the defense of equitable 
estoppel.  

Again, the Seventh Circuit requires three elements for equitable estoppel: “‘(1) 

misrepresentation by the party against whom estoppel is asserted; (2) reasonable 

reliance on that misrepresentation by the party asserting estoppel; and (3) detriment to 

the party asserting estoppel.’” Kennedy, 965 F.2d at 417 (internal citation omitted). And 

once again, the “burden of proof is on the party claiming estoppel.” Id. Here, the local 

defendants have not even alleged a misrepresentation by the Tribes and thus cannot 

establish the first required element for an estoppel defense. In fact, the Tribes have not 

made any misrepresentation of fact—let alone one any of the defendants has relied on 

to its detriment. Rather, the Tribes have consistently taken the position that none of the 

defendants is authorized to tax lands allotted under the 1854 Treaty. PFOF ¶¶ 279, 283, 

298, 304, 306. Without a misrepresentation, there can be no reasonable reliance nor any 

detriment to the local defendants and the estoppel defense fails as a matter of law.10 

 
10 Even if there were some reliance on an alleged misrepresentation, “the very fact that a lawsuit 
eventuates would seem to us, ordinarily, to remove the estoppel prospectively from the time the lawsuit 
was commenced. After all, a party who sues thereby manifests an unequivocal intention to enforce his 
rights, making further reliance unreasonable.” TransWorld Airlines, 913 F.2d at 695. 
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3. The Tribes are entitled to summary judgment on the defense of laches.  

“Laches is principally a question of the inequity of permitting a claim to be 

enforced.” Lingenfelter v. Keystone Consol. Industries, Inc., 691 F.2d 339, 340 (7th Cir. 

1982). It serves to “prevent injustice,” Advanced Hydraulics, Inc. v. Otis Elevator Co., 525 

F.2d 477, 479 (7th Cir. 1975), only where “deferment of action to enforce claimed rights 

is prolonged and inexcusable and operates to defendant’s material prejudice,” Boris v. 

Hamilton Mfg. Co., 253 F.2d 526, 529 (7th Cir. 1958). Thus, it “requires a showing of (1) 

unreasonable delay and (2) harm or prejudice to the defendant.” Martin v. Consultants & 

Administrators, Inc., 966 F.2d 1078, 1091 (7th Cir. 1992). 

Turning to the first question, “whether the plaintiff delayed unreasonably in 

filing [the] claim,” Bennett v. Tucker, 827 F.2d 63, 69 (7th Cir. 1987), here, there is no 

delay as a matter of law. “Laches stems from prejudice to the defendant occasioned by 

the plaintiff’s past delay, but almost by definition, the plaintiff’s past dilatoriness is 

unrelated to a defendant’s ongoing behavior that threatens future harm.” Danjaq LLC v. 

Sony Corp., 263 F.3d 942, 959-60 (9th Cir. 2001). “A prospective injunction is entered only 

on the basis of current, ongoing conduct that threatens future harm. Inherently, such 

conduct cannot be so remote in time as to justify the application of the doctrine of 

laches.” Lyons Partnership, L.P. v. Morris Costumes, Inc., 243 F.3d 789, 799 (4th Cir. 2001); 

see Kellogg Co. v. Exxon Corp., 209 F.3d 562, 568 (6th Cir. 2000) (“Although laches 

precludes a plaintiff from recovering damages, it does not bar injunctive relief.”); 
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TransWorld Airlines, Inc. v. American Coupon Exchange, Inc., 913 F.2d 676, 695-96 (9th Cir. 

1990) (holding that reliance on nonaction for past conduct did not support defense of 

laches for future conduct). 

Here, taxing of Reservation Fee Land is not just a past wrong. All the named 

assessors continue to tax Reservation Fee Lands, PFOF ¶¶ 8-17, and tax statements from 

recent years show that this is an ongoing issue for all of the Tribes. Moreover, loss of 

landholdings from nonpayment of taxes remains a serious threat for the Tribes and 

their members, as evidenced by notices of tax certificates that the local counties have 

issued for Reservation Fee Land and a recent judgment of foreclosure on a parcel of 

Reservation Fee Land. PFOF ¶¶ 299, 302, 305, 308. The Tribes seek prospective relief 

from the local defendants’ recurring assessment and taxation of Reservation Fee Lands, 

which will likely continue. Dkt. 1 at 41-45. The Tribes do not seek damages for past 

wrongs. Id.; see Kellogg, 209 F.3d at 568. Therefore, by definition, there is no delay in 

their action. Danjaq, 263 F.3d at 959-60; Lyons Partnership, 243 F.3d at 799. 

Even if laches could apply to this prospective-relief-only case, for a number of 

the local defendants, assessment and taxation of Reservation Fee Lands only 

commenced in recent years. For instance, in 2007, the Towns of Sanborn and Russell 

both passed resolutions recognizing all Reservation Fee Lands in the Bad River and Red 

Cliff Reservations as exempt from taxation under the 1854 Treaty. PFOF ¶¶ 267-68. In 

fact, the Town of Sanborn’s attorney once acknowledged a discrepancy between its 2007 
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resolution and the Wisconsin Property Assessment Manual and indicated that the Town 

of Sanborn was unwilling to change its decision not to tax. PFOF ¶¶ 293-94. It was only 

after a state court ordered the Town of Sanborn Board of Review and Assessor Zillmer 

to follow the Wisconsin Property Assessment Manual that assessment and taxation 

again commenced. PFOF ¶ 295. Shortly after the Court issued its order, the Town of 

Russell Assessor Jennie Martin sent out a notice to owners of Reservation Fee Lands 

stating that she was told to assess the properties according to the same rules set out in 

the Wisconsin Property Assessment Manual. PFOF ¶ 296. 

Similarly, in 2008, the Town of Bass Lake entered into a tax agreement and the 

with Lac Courte Oreilles, in which they both recognized that Reservation Fee Lands 

were exempt from taxation under the 1854 Treaty. PFOF ¶¶ 274-77. The Agreement 

remained in effect for several years before the town unilaterally terminated it. PFOF 

¶ 279. The Town of Hayward also negotiated with Lac Courte Oreilles regarding 

taxation of Reservation Fee Lands. PFOF ¶ 280. These negotiations resulted in a draft 

memorandum of understanding. PFOF ¶ 281. Although it is unclear if the parties 

signed the memorandum of understanding, the Town of Hayward did not tax 

Reservation Fee Lands for years following the negotiations. PFOF ¶ 282. Other towns 

negotiated for tax agreements with Lac Courte Oreilles, including the Town of Sand 

Lake, which has a tax agreement still in effect. PFOF ¶ 278. Thus, in large part there is 

no delay that requires justification. 
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Lastly, any delay by the Tribes—if any—was reasonable. “[I]n order to determine 

whether . . . a delay is unreasonable, a court must look at the surrounding 

circumstances.” Bennett v. Tucker, 827 F.2d 63, 69 (7th Cir. 1987). This case involves 

complex issues of federal Indian law that necessitate an evaluation of the historical 

understanding of the tribal negotiators of the 1854 Treaty. The Tribes—through their 

experts and pro bono counsel—have worked diligently over the last handful of years to 

collect and decipher historical records regarding the tribal negotiators’ and the 

predecessor bands’ understandings of the 1854 Treaty. Routel Decl. As the Seventh 

Circuit has found in other contexts, a certain amount of delay is warranted where a 

dispute involves complex issues and investigations. See Martin v. Consultants & 

Administrators, Inc., 966 F.2d 1078, 1091 (7th Cir. 1992). 

More importantly, the Tribes have engaged in protracted—and sometimes 

successful—negotiations with the local defendants and the state for many years. For 

instance, Lac Courte Oreilles negotiated for tax agreements with five towns, two of 

which they obtained. PFOF ¶¶ 273-74, 278. Similarly, Bad River and Red Cliff 

persuaded the Towns of Russell and Sanborn to adopt resolutions to recognize the tax-

exempt status of Reservation Fee Lands. PFOF ¶¶ 267-68. “It would be unwise and 

inequitable to punish [the Tribes] for attempting to settle their grievances through . . . 

negotiations.” Vaqueria Tres Monjitas, Inc. v. Irizarry, 587 F.3d 464, 481 (1st Cir. 2009); see 

also STX, Inc. v. Bauer USA, Inc., No. C 96-1140 FMS, 1997 WL 337578, at *8 (N.D. Cal. 
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June 5, 1997) (observing “efforts by plaintiff to settle the dispute without resort to the 

legal system” and concluding that “sound policy reasons caution against including such 

time in calculating the length of delay in filing suit”); cf. Bankcard America, Inc. v. 

Universal Bancard Systems, Inc., 203 F.3d 477, 484 (7th Cir. 2000) (“It would be an abuse 

of Rule 408 to allow one party during compromise negotiations to lead his opponent to 

believe that he will not enforce applicable time limitations and then object when the 

opponent attempts to prove the waiver of time limitations.”). 

“The second question in a laches analysis is whether the plaintiff’s delay harmed 

the defendant.” Bennett v. Tucker, 827 F.2d 63, 69 (7th Cir. 1987). “Before granting a 

laches defense, a court must be convinced that the defendant reasonably relied on the 

plaintiff’s failure to file suit, and that, based on the assumption that the plaintiff would 

not sue, the defendant altered his or her position in a detrimental manner.” Id. One 

crucial inquiry for courts “is whether the defendant reasonably could have construed 

the plaintiffs’ delay to mean that the plaintiffs were not going to file suit. Id. 

Here, the local defendants cannot assert a reasonable belief that the Tribes would 

not pursue their claims of exemption from property taxes in their Reservations. As 

mentioned previously, the Tribes have long voiced to the local defendants that 

Reservation Fee Lands are exempt from taxation. The Tribes wrote to various town 

officials about the tax issue, paid their taxes under protest, and engaged in protracted 

negotiations with the towns and the state. PFOF ¶¶ 273, 278-80, 283, 289-91, 298, 304, 
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306-07. In much of their correspondence, the Tribes have referenced the Western 

District of Michigan and Sixth Circuit decisions in Keweenaw Bay Indian Community v. 

Naftaly, 370 F. Supp. 2d 620 (W.D. Mich. 2005), aff’d 452 F.3d 514 (6th Cir. 2006), putting 

the local defendants and the state on notice that this issue could end up in court. And 

until recently, several of the local defendants have chosen not to assess Reservation Fee 

Lands for taxes. PFOF ¶¶ 267-68, 293-96, 274-82. Their decisions to entirely change their 

own positions on the taxability of Reservation Fee Land—contrary to town resolutions 

and tax agreements—should certainly have put them on notice that Tribal litigation on 

this issue was likely. 

Moreover, the local defendants cannot show a material prejudice caused by any 

delay by the Tribes. “[T]he prejudice requirement does not mean merely that the 

defendant will be worse off if the relief is granted than he would be if it were not . . . .” 

TransWorld Airlines, 913 F.2d at 696. And it “requires more than just inconvenience.” 

Bennet v. Tucker, 827 F.2d 63, 69 (7th Cir. 1987). “The prejudice that the doctrine of laches 

is designed to prevent occurs when a defendant, by reason of a plaintiff’s delay, is or will 

be worse off than he would have been if the plaintiff had enforced his rights in a timely 

fashion.” TransWorld Airlines, 913 F.2d at 696 (emphasis in original). 

Here, many of the local defendants were, at one time, not assessing Reservation 

Fee Lands as taxable and only recently changed their positions based on instruction 

from the state, a state-court decision, or their own changed interpretation of the law. In 
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fact, all of the local defendants assert that they are bound by state law and are taxing 

accordingly. See Dkts. 116, 129, 135, 136, 146. As noted above, because the Tribes are not 

seeking damages, any delay by the Tribes in bringing suit simply allowed the local 

defendants to continue taxing, and none of the local defendants has even alleged 

prejudice based on a delay by the Tribes in bringing this suit. 

4. City of Sherril doesn’t apply to this case.  

The Supreme Court did apply equitable defenses to block a tribe’s statutory 

claim to possessory interests in land in City of Sherrill v. Oneida Indian Nation of New 

York, 544 U.S. 197 (2005) (denying Oneida Indian Nation’s claims based on laches, 

acquiescence and impossibility). In that case, the tribe sold virtually all of its land to 

New York in the late 18th and early 19th centuries and removed from the state. City of 

Sherrill, 544 U.S. at 203-07. New York and its local governments exercised unquestioned 

sovereign authority over the lands from that time until the 1990s. Id. at 216. Only then 

did the tribe purchase a small portion of land back and attempt to assert an exemption 

from taxation. Id. at 211. The Supreme Court, relying on the two-century delay in the 

tribe’s action, New York’s and its local governments’ unchallenged exercise of 

jurisdiction over the land during that time, the lack of tribal presence and exercise of 

jurisdiction in the area during that time, the current demographics, and the significant 

development of the land in the intervening time, concluded that the tribe could not 

“rekindle embers of sovereignty that long ago grew cold.” Id. at 214, 216-17. 
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Very few of the local defendants referenced City of Sherrill when asked the basis 

for their authority to tax Reservation Fee Lands, PFOF ¶¶ 309-11, and none of them 

relied on it for the proposition that equitable defenses bar the Tribes’ claims. There is 

good reason for this. Numerous courts have explained that City of Sherrill was decided 

on an exceptionally unique set of facts that only exist for the tribes involved in the 

underlying historical transactions. For example, in rejecting the application of City of 

Sherrill to a treaty-fishing-rights case, the Ninth Circuit focused on the major factual 

peculiarities in City of Sherrill: 

The case before us is radically different from Sherrill. The question in our 
case is not whether, as in Sherrill, a tribe has sovereignty over land within 
the boundaries of an abandoned reservation. The Tribes have not 
abandoned their reservations. Nor is the question whether, as in Sherrill, 
the Tribes have acted to relinquish their rights under the Treaties. The 
Tribes have done nothing to authorize the state to construct and maintain 
barrier culverts. Nor, finally, is the question whether, as in Sherrill, to 
allow the revival of disputes or claims that have long been left dormant. 
As described above, Washington and the Tribes have been in a more or 
less continuous state of conflict over treaty-based fishing rights for over 
one hundred years. 
 

United States v. Washington, 853 F.3d 946, 968 (9th Cir. 2017); see also United States v. 

Washington, 88 F. Supp. 3d 1203, 1212 (W.D. Wash. 2015) (distinguishing a “three and 

one-half decades” delay to bring a claim from City of Sherrill, which “involved an 

assertion of tribal authority over land some 200 years after the state began exercising 

sovereign control”). 
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Here, as in United States v. Washington, and unlike in City of Sherrill, no one 

questions whether the Tribe has sovereignty over the lands within their Reservations. In 

fact, the Tribes have and continue to assert a tremendous amount of jurisdiction within 

their Reservations, including over fee lands. PFOF ¶¶ 312-15. And as in United States v. 

Washington, and unlike in City of Sherrill, the Tribes have not abandoned their 

Reservations. PFOF ¶ 316. They and their members occupy large portions of their 

Reservations, unlike in City of Sherrill where the population of the defendant city was 

less than 1% Indian and the tribe owned only 1.5% of the total area of the county. PFOF 

¶¶ 317-20; City of Sherrill, 544 U.S. at 211. And as in United States v. Washington, and 

unlike in City of Sherrill, the Tribes did nothing to relinquish their rights under the 1854 

Treaty, such as sell all of their land and move away for 200 years. PFOF ¶¶ 316, 321. 

Instead, they have engaged in decades of treaty-rights litigation, as well as litigation 

over other matters of sovereignty and governance, such as gaming. See, e.g., Lac Courte 

Oreilles Band of Lake Superior Chippewa Indians v. Wisconsin, No. 74-cv-313-bbc, 2015 WL 

5944238 (W.D. Wis. Oct. 13, 2015); Lac Courte Oreilles Band of Lake Superior Chippewa 

Indians of Wisconsin v. Salazar, No. 08-CV-659-BBC, 2009 WL 1110409 (W.D. Wis. Apr. 24, 

2009); Schilling v. Wisconsin Dep’t of Nat. Res., 298 F. Supp. 2d 800 (W.D. Wis. 2003); Lac 

du Flambeau Band of Lake Superior Chippewa Indians, 145 F. Supp. 2d 969 (W.D. Wis. 2000); 

Sokaogon Chippewa Community (Mole Lake Band of Lake Superior Chippewa v. Babbitt, 961 F. 

Supp. 1276 (W.D. Wis. 1997); Lac du Flambeau Band of Lake Superior Chippewa Indians v. 
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Stop Treaty Abuse-Wisconsin, Inc., 41 F.3d 1190 (7th Cir. 1994); Lac du Flambeau Band of 

Lake Superior Chippewa Indians, 957 F.2d 515 (7th Cir. 1992); Lac Courte Oreilles Band of 

Lake Superior Chippewa Indians v. Wisconsin, 740 F. Supp. 1400 (W.D. Wis. 1990); Lac 

Courte Oreilles Band of Lake Superior Chippewa Indians v. Wisconsin, 829 F.2d 601 (7th Cir. 

1987); Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. State of Wisconsin, 760 

F.2d 177 (7th Cir. 1985); Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Voigt, 

700 F.2d 341 (7th Cir. 1983); Great Lakes Inter-Tribal Council, Inc. v. Voigt, 309 F. Supp. 60 

(W.D. Wis. 1970). Finally, as in United States v. Washington, and unlike in City of Sherrill, 

the Tribes have continuously raised the issue of their tax exemption as previously 

discussed. Simply put, City of Sherrill does not apply to this case. 

Given the law and the record, there is no dispute of material fact with respect to 

the local defendants’ laches defense, and the Tribes are entitled to summary judgment 

as a matter of law.  

Conclusion 

 For the foregoing reasons, this Court should grant the Tribes’ motion for 

summary judgment on Counts I, II, and IV, and with respect to the equitable defenses 

asserted by the Defendants. 

  

Case: 3:18-cv-00992-jdp   Document #: 172   Filed: 12/02/19   Page 62 of 64



63 
 

Dated: December 2, 2019 

Counsel for all Plaintiffs Counsel for all Plaintiffs 
 

s/ Colette Routel   
Colette Routel 
Director, Indian Law Litigation Clinic 
Mitchell Hamline School of Law 
875 Summit Avenue 
St. Paul, MN 55105 
Ph: (651) 290-6327 
Email: 
colette.routel@mitchellhamline.edu 
 
 
 
 
 
 
 
 
 
Counsel for Plaintiff, Lac Courte Oreilles 
Band of Lake Superior Chippewa Indians  
of Wisconsin 
Kekek Jason Stark  
Dyllan Linehan  
Lac Courte Oreilles Band of Lake 
Superior Chippewa Indians of Wisconsin 
13394 W. Trepania Road 
Hayward, WI 54843 
Phone: (715) 634-8934 
Email: Kekek.Jason.Stark@lco-nsn.gov 

Dyllan.Linehan@lco-nsn.gov 
 
Counsel for Plaintiff, Bad River Band of 
Lake Superior Tribe of Chippewa Indians 
of the Bad River Reservation, Wisconsin 
Erick Arnold  

 
Vanya S. Hogen  
Andrew Adams III  
Jessica Intermill 
Peter J. Rademacher 
Leah K. Jurss  
Amy Kania 
Hogen Adams PLLC 
1935 W. County Road B2, Suite 460 
St. Paul, Minnesota 55113 
Ph: (651) 842-9100 
Email: vhogen@hogenadams.com 

aadams@hogenadams.com 
jintermill@hogenadams.com 
prademacher@hogenadams.com 
ljurss@hogenadams.com 
akania@hogenadam.com 

 
Counsel for Plaintiff, Red Cliff Band of 
Lake Superior Chippewa Indians of 
Wisconsin 
David Ujke 
Red Cliff Band of Lake Superior 
Chippewa Indians of Wisconsin 
88385 Pike Road  
Bayfield, WI 54814 
Phone: (715) 779-3725 ext. 30 
Email: dujke@redcliff-nsn.gov 
 
Counsel for Plaintiff, Bad River Band of 
Lake Superior Tribe of Chippewa Indians 
of the Bad River Reservation, Wisconsin 
Howard J. Bichler 
Wisconsin Judicare, Inc. 
401 5th Street, Suite 200,  

Case: 3:18-cv-00992-jdp   Document #: 172   Filed: 12/02/19   Page 63 of 64



64 
 

Bad River Band of Lake Superior Tribe of 
Chippewa Indians of the Bad River 
Reservation, Wisconsin 
72662 Maple St. 
Ashland, WI 54806, P.O. Box 39 
Odanah, WI 54861 
Phone: (715) 682-7101 
Email: attorney@badriver-nsn.gov 

P.O. Box 6100 
Wausau, WI  54402 
Phone: (715) 842-1681 x 325 
Email:  hbichler@judicare.org 

 

 

Case: 3:18-cv-00992-jdp   Document #: 172   Filed: 12/02/19   Page 64 of 64


