
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

  
 
LAC COURTE OREILLES BAND OF 
LAKE SUPERIOR CHIPPEWA 
INDIANS OF WISCONSIN, et al., 
  Plaintiffs, 
v.   Case No. 18-CV-992-JDP 
 
TONY EVERS, GOVERNOR OF THE 
STATE OF WISCONSIN, et al., 
  Defendants. 
    
 

BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT BY 
DEFENDANTS TOWN OF BASS LAKE, TOWN OF HAYWARD, 

TOWN OF SANBORN, TOWN OF ASHLAND, TOWN OF WHITE RIVER, 
TOWN OF GINGLES, SCOTT ZILLMER, WILLIAM METZINGER, 

MICHAEL SCHNAUTZ, CLAUDE RIGLEMON, AND 
ASSOCIATED APPRAISAL CONSULTANTS, INC. 

   
 
 Defendants, Town of Bass Lake, Town of Hayward, Town of Sanborn, Town 

of Ashland, Town of White River, Town of Gingles, Scott Zillmer, William 

Metzinger, Michael Schnautz, Claude Riglemon, and Associated Appraisal 

Consultants, Inc.,1 hereafter “the Towns and Assessors,” by their legal counsel, 

MUNICIPAL LAW & LITIGATION GROUP, S.C., submit the following Brief in 

Support of their Motion for Summary Judgment seeking their dismissal from this 

action and a declaration that the Court has jurisdiction to adjudicate the issues and 

controversy in this action. 

                                         
1 Plaintiffs filed a Motion seeking the dismissal of the Town of Mercer and the Town of Mercer 
Assessor, Paul Carlson, due to the fact there is no reservation property within the boundaries of 
the Town.  Plaintiffs erroneously sued the Town of Mercer and its Assessor. 

Case: 3:18-cv-00992-jdp   Document #: 171   Filed: 12/02/19   Page 1 of 13



2 

FACTUAL BACKGROUND 

 The sole issue before the Court in this action is whether the provisions of 

the 1854 Treaty exempt Reservation Fee Lands owned by the Tribes or by tribal 

members from real property taxation in the State of Wisconsin by the various taxing 

jurisdictions. (DFOF ¶ 10.)  This dispute arose in Wisconsin shortly after the Sixth 

Circuit decided essentially the same issue in Keweenaw Bay Indian Community v. 

Naftaly, 452 F.3d 514 (6th Cir. 2006).  (DFOF ¶ 11.)  That court held that the 1854 

Treaty does not allow the State of Michigan to tax a Tribe’s or tribal member’s real 

property located within that Tribe’s reservation. (DFOF ¶ 12.)  Because the 1854 

Treaty also created and applies to Plaintiffs’ Reservations in Wisconsin, Plaintiffs 

commenced this action seeking the same decision from this Court.  (DFOF ¶ 13.)   

A. THE TOWNS AND ASSESSORS ARE CAUGHT IN THE MIDDLE 

 For the past 12+ years, since 2007, the Towns and Assessors have been 

caught in the middle of the 1854 Treaty dispute between Plaintiffs and the State of 

Wisconsin and its Department of Revenue.  (DFOF ¶ 14.)2   

In January 2007, following the decision in Keweenaw Bay, the Bad River 

Tribe informed towns in Ashland County that it would stop paying property taxes 

on its fee land within the Reservation and would advise its members to do the 

                                         
2  Much of the history of this case is not subject to reasonable dispute and may, therefore, be judicially 
noticed under Federal Rule of Evidence 201. The Court may also take judicial notice of court records. See 
Fox v. Am. Alt. Ins. Corp., 757 F.3d 680, 684 (7th Cir. 2014); Menominee Indian Tribe of Wisconsin v. 
Thompson, 161 F.3d 449, 456 (7th Cir. 1998) (noting that “judicial notice of historical documents, 
documents contained in the public record, and reports of administrative bodies is proper.”); Ennenga v. 
Starns, 677 F.3d 766, 773-74 (7th Cir. 2012) (holding that it proper to take “judicial notice of the dates on 
which certain actions were taken or were required to be taken in the earlier state-court litigation – facts 
readily ascertainable from the public court record and not subject to reasonable dispute.”).  
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same; and requested that all such land be removed from municipal tax rolls.  

(DFOF ¶ 15.)   

 In response to the Keweenaw Bay decision, in April 2007 the Department of 

Revenue advised the affected taxation districts that reservation land allotted before 

1887 and pursuant to the 1854 Treaty is not taxable by the State; but that 

reservation land allotted after 1887 pursuant to the federal General Allotment Act 

passed that year has been made taxable by Congress.  (DFOF ¶ 16.)   

 Believing that it was acting in accord with the Keweenaw Bay decision, on 

July 23, 2007, the Town of Sanborn’s Board passed a resolution stating that: “the 

Town of Sanborn and its assessor shall list on its tax roll as ‘non-taxable’ any land 

allotted in fee simple pursuant to the 1854 treaty owned by the Tribe or any Tribe 

member.” (DFOF ¶ 17.)  Sanborn’s assessor subsequently classified as non-

taxable all Reservation fee property owned by the Tribe or its members. (DFOF ¶ 

18.)   

 The Department distributed additional guidance in August 2007 and May 

2008 reiterating that Reservation land allotted after 1887 is taxable and that any 

Reservation land that had ever been owned by a non-tribal member is taxable, 

regardless of when it was allotted. (DFOF ¶ 19.)    

The outfall from the Keweenaw Bay decision led to some towns considering 

agreements recognizing its application in their jurisdiction because it involved the 

same 1854 Treaty.  (DFOF ¶ 20.)  In April 2008, the Town of Bass Lake entered 

into a Memorandum of Understanding with, and proposed by, the Lac Courte 
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Oreilles Band that set forth under what circumstances tribal and tribal member 

property would be subject to taxation.  (DFOF ¶ 21.)  Subsequently, in April of 

2010, the Town of Hayward Board rejected a similar Memorandum of 

Understanding proposed by the Lac Courte Oreilles Band.  (DFOF ¶ 22.)   

 The Department continued to update its Manual to add more detail about 

the taxability of properties affected by the 1854 Treaty, and in 2013 the Department 

gave assessors the following instructions, which continue today: 

On February 8, 1887, Congress enacted the General Allotment Act which applies to all 
Wisconsin tribes.  Under that Act, real property that an individual Native American owns on 
a reservation in fee simple is subject to property tax.  However, due to certain language in 
the Treaty of 1854, real property located within the reservation boundary of Bad River, Lac 
Courte Oreilles, Lac du Flambeau, and Red Cliff Chippewa bands is exempt if: 
 

• It was allotted before February 8, 1887 under that Treaty, 
• It is owned in fee simple by the tribe or tribal members, and 
• There has been no conveyance of the land to nontribal members since it was 

first allotted under the 1854 Treaty.  For example, if the land had been exempt 
under the provisions of the 1854 Treaty, but was then sold to a nontribal 
member, the land would lose its exemption and be subject to property tax.  
Even if the land was later repurchased by an 1854 Tribe, the land would remain 
subject to property tax. 

 
Assessors should review tax roll information at the Municipality and County along with 
ownership information at the Register of Deeds office.  The information will assist in 
determining if a property has changed ownership, was subject to property tax, and remains 
subject to property tax even though re-purchased by an 1854 Tribe. 
 

(DFOF ¶ 23.)   
 

B. CONTINUOUS LITIGATION IS COMMENCED 
 
 In December 2015, certain non-tribal property owners filed objections to their 

assessments with Sanborn’s Board of Review, claiming their similarly situated 

properties should be exempt from taxation in order to be treated uniformly or that 

the tribal members’ omitted properties be placed back on the assessment rolls as 
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taxable.  (DFOF ¶ 24.)  The Board of Review denied the objections and upheld the 

assessor’s assessment roll. (DFOF ¶ 25.)   

 Thereafter, extensive and continuous litigation involving the 1854 Treaty 

commenced on March 8, 2016.  The Sanborn property owners filed a certiorari 

action in state circuit court challenging the Board of Review’s decision. (DFOF 

¶ 26.)  

While the certiorari action was pending, the Department of Revenue ordered 

Sanborn’s newly retained assessor to review each parcel in Sanborn for its 

taxability status.  (DFOF ¶ 27.) The Department directed the assessor that it was 

his duty to review the pertinent facts and determine taxability according to the 

standards and practices in the Manual. (Id.)  

At that same time, the same non-tribal property owners commenced a 

second action against the Town of Sanborn, its current and prior assessor, its 

current and prior Town Supervisors, the Wisconsin Department of Revenue, and 

the Department’s Secretary, seeking multiple types of relief including alleged 

damages for the failure to tax Tribal and tribal member property since 2007. (DFOF 

¶ 28.)3  

 Before Sanborn’s assessor could complete a review of taxability status, the 

Bretting court, on January 12, 2017, held that the Town Board’s 2007 Resolution 

                                         
3   This action continues and is before the Wisconsin Court of Appeals on interlocutory appeal seeking 
reversal of Judge Yackel’s denial of the State’s Summary Judgment Motion to dismiss the action in toto.  
The Town and all town officials settled with plaintiffs earlier and were dismissed from the action in February 
2018.  (DFOF ¶ 29.)   
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exceeded the Town’s authority under State law and was contrary to the directive 

in Wis. Stat. §70.32(1) that assessors follow the guidelines and procedures in the 

Department’s Manual. (DFOF ¶ 30.)   The Court ordered the Sanborn Board of 

Review to notify the tribal owners of property affected by the 2007 Resolution that 

their property would be reclassified as taxable, unless they presented evidence 

that it is not taxable in accord with the requirements of the Department’s Manual’s 

guidance—i.e., that it was allotted before 1887 and had not subsequently been 

owned by a non-tribal member.  (DFOF ¶ 31.)    

 On January 13, 2017, the same non-tribal property owners commenced a 

third action against the Town of Sanborn Board of Review, seeking remedies 

substantially the same as in the first action they commenced.  (DFOF ¶ 32.)   

 Pursuant to the Bretting order in the first action, the Sanborn Board of 

Review conducted a hearing on March 24, 2017.  (DFOF ¶ 33.)  The Bad River 

owners of the subject property objected to the proceedings and to the taxation of 

their property, but they did not present evidence related to the Manual’s taxation 

criteria.  (Id.) Therefore, pursuant to the Bretting order, the Town restored all of the 

previously exempted property to taxable status and assessed property taxes upon 

it.  (DFOF ¶ 34.)   

 Because there has been no resolution of the issue as to whether the 1854 

Treaty prevents taxation of Plaintiffs’ and Plaintiffs’ members’ property, additional 

actions have been commenced, to-wit: 
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• Eleven (11) separate actions by Bad River tribal members against the Town 

of Sanborn, commenced January 29, 2018, Ashland County Case No. 2018 

CV 7 through 2018 CV 17; seeking recovery of unlawful taxes pursuant to 

Wis. Stat. §74.35, alleging that the 1854 Treaty prevents taxation of the 

plaintiffs’ property.4  (DFOF ¶ 36.)   

• Forty-two (42) separate actions by Bad River tribal members against the 

Town of Sanborn, commenced June 1, 2018, Ashland County Case No. 

2018 CV 78 through 2018 CV 119; seeking recovery of unlawful taxes 

pursuant to Wis. Stat. §74.35, alleging that the 1854 Treaty prevents 

taxation of the plaintiff’s property.  These actions were removed by the Town 

of Sanborn to United States District Court for the Western District of 

Wisconsin and stayed pending the completion of this action.  (DFOF ¶ 37.)   

• A single action commenced by sixty-nine (69) individual Bad River tribal 

members against the Town of Sanborn, commenced June 20, 2019, 

Ashland County Case No. 2019 CV 69; seeking recovery of unlawful taxes 

pursuant to Wis. Stat. §74.35, alleging that the 1854 Treaty prevents 

taxation of the plaintiff’s property.  (DFOF ¶ 38.)  This action was stayed by 

the State Court pending the completion of this action.  (DFOF ¶ 39.)   

                                         
4   These actions were voluntarily dismissed by the plaintiffs in order to commence the 42 actions next-
described. 
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Thus, the Towns and Assessors remain caught in the middle of a dispute 

between the State of Wisconsin and the Tribes regarding the interpretation of the 

1854 Treaty. 

The Wisconsin Department of Revenue has enforced its guidelines and 

authority against the Towns and Assessors with respect to its interpretation of the 

1854 Treaty.  Non-tribal property owners have sued the Towns and Assessors to 

enforce the Department’s guidelines and authority with respect to the Department’s 

interpretation of the 1854 Treaty.   

At the same time, in addition to this action brought by the four Tribes, tribal 

members have commenced and have pending, forty-two additional actions 

comprising of at least 69 separate plaintiffs, seeking return of multiple years’ paid 

taxes based on their claim that the 1854 Treaty prevents taxation of their property.   

Clearly, the Towns and Assessors are caught in the middle of this dispute 

between the State of Wisconsin, its Department of Revenue and the four tribes 

and their tribal members regarding the interpretation, effects and import of the 

1854 Treaty with respect to the taxation of Reservation Fee Land. 

SUMMARY JUDGMENT STANDARD 

Summary judgment is proper if the pleadings, depositions, interrogatories, 

and admissions on file, together with any affidavits, establish that there exists no 

genuine issue of material fact and that the moving party is entitled to judgment as 

a matter of law.  Fed. R. Civ. P. 56.  The burden is on the moving party to 

demonstrate the absence of a genuine issue of material fact and that judgment as 
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a matter of law should be granted.  Celotex Corp. v. Catrett, 477 U.S. 317, 322 

(1986). A material fact is one that is outcome determinative of an issue with 

substantive law identifying which facts are material.  Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986).  Once this burden is met, the opposing party must 

go beyond the pleadings and designate the specific facts showing there is a 

genuine issue.  Id. at 248.  The mere existence of some factual disputes will not 

defeat a properly supported motion for summary judgment.  Id.  Nor will 

speculation, hearsay or conclusory allegations. Gorbitz v. Corvilla, 196 F.3d 879 

(7th Cir. 1999). 

ARGUMENT 
 
A. THE COURT HAS JURISDICTION TO ADJUDICATE THE CLAIMS 

ASSERTED BY PLAINTIFFS 
 

 1. REGARDING SUBJECT MATTER JURISDICTION. 

 The State of Wisconsin agrees with Plaintiffs’ allegations that this Court has 

subject-matter jurisdiction over this action under 28 U.S.C. § 1331 (federal-

question jurisdiction) and 28 U.S.C. § 1362 (federal-question action brought by an 

Indian tribe).  It is further agreed that this action arises under the U.S. Constitution 

and federal laws, including but not necessarily limited to the Treaty with the 

Chippewa, 10 Stat. 1109 (1854), the Supremacy Clause of the United States 

Constitution, art. VI § 2, the Nonintercourse Act, 25 U.S.C. § 177, the Federal 
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Declaratory Judgments Act, 28 U.S.C. §§ 2201, 2201, and federal common law.  

(Dkt. 50, ¶¶ 27 and 29.)5 

 2. REGARDING DECLARATORY RELIEF.  

 The action seeks an affirmative declaration regarding the taxability of the 

subject property under the 1854 Treaty and whether federal law generally (not 

Wisconsin law) and the Sixth Circuit’s Keweenaw Bay decision specifically govern 

whether the State of Wisconsin, via the local taxing districts (the Towns and 

Assessors) can impose property tax on fee simple property located within 

reservations created pursuant to the 1854 Treaty.  Plaintiffs’ claims raise a 

disputed and substantial federal issue in that the resolution of the claims depend 

on the interpretation of a treaty and federal law.  See, e.g., New York City Health 

& Hospitals Corp. v. WellCare of New York, Inc., 769 F. Supp. 2d 250 (S.D.N.Y. 

2011); Coventry Health Care, Inc. v. Caremark, Inc., 705 F. Supp. 2d 921 (M.D. 

Tenn. 2010); Chapalain Compagnie v. Standard Oil Co. (Indiana), 467 F. Supp. 

181, 185, 1979 A.M.C. 615 (N.D. Ill. 1978).   

 The federal Declaratory Judgment Act allows the Court “in a case of actual 

controversy within its jurisdiction” to “declare the rights and other legal relations of 

any interested party seeking such declaration, whether or not further relief is or 

could be sought.” 28 U.S.C. § 2201(a).  The “case of actual controversy” refers to 

the types of “Cases and Controversies” that are justiciable under Article III. 

                                         
5   No defendant in the action has raised as a defense within its Answer to the allegations of the Complaint 
or as an Affirmative Defense to the claims asserted by Plaintiffs, the Tax Injunction Act, 28 U.S.C. § 1341. 
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MedImmune, Inc. v. Genentech, Inc. 549 U.S. 118 (2007). The Act has been 

understood to confer on federal courts “unique and substantial discretion in 

deciding whether to declare the rights of litigants.” See Amling v. Harrow 

Industries, ---F.3d ---, 2019 WL 6123518 (7th Cir. 2019) quoting MedImmune, 549 

U.S. at 136.   

In this action the clear facts demonstrate there is a substantial controversy 

between the State of Wisconsin and the four tribes, with adverse legal interests.  

The controversy is a daily experience and has a daily impact on the parties.  The 

controversy not only impacts the parties, but all taxpayers in the State of 

Wisconsin.  Consequently, with such immediacy and existence, declaratory 

judgment is warranted.  The Towns and Assessors contend and ask the Court to 

find it has jurisdiction to enter declaratory judgment either for or against Plaintiffs. 

B. THE TOWNS AND ASSESSORS SHOULD BE DISMISSED FROM THIS 
ACTION AS THEY ARE NOT NECESSARY PARTIES. 

 
 The Towns and Assessors previously filed a Rule 12(b)(6) Motion to Dismiss 

which they incorporate herein by reference as if set forth at length.  Plaintiffs’ action 

seeks only declaratory relief and prospective injunctive relief preventing taxation 

of tribal and tribal member property.  The sole issue before the Court is the 

determination of the meaning, effects and applicability of certain federal statutes 

and treaties, specifically the Treaty of 1854 and the Allotment Act of 1887 and 

whether the State of Wisconsin has properly enacted and applied its tax laws and 

regulations with respect to those federal statutes and Treaty. The issue before this 
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Court is a question of law and once answered, this Court will issue a declaratory 

judgment stating whether the State of Wisconsin has, through its Department of 

Revenue, properly instructed the taxing districts of the State as to whether to tax 

Plaintiffs’ and Plaintiffs’ members’ property. 

 Currently, as described above, the Towns and Assessors are caught in the 

middle of the 1854 Treaty dispute between the State and the four tribes.  Because 

all towns and assessors are required by statute to follow the Department of 

Revenue’s regulations and polices, once the judgment in this action is issued, the 

State and its Department of Revenue, and therefore all towns and assessors 

throughout the State, will be bound to follow the judgment of this Court.  There is 

no basis or reason to include the Towns and Assessors in this action, therefore, 

this Court should dismiss the Towns and Assessors from this action. 

CONCLUSION 

 For the reasons stated above, the Defendants, Town of Bass Lake, Town of 

Hayward, Town of Sanborn, Town of Ashland, Town of White River, Town of 

Gingles, Scott Zillmer, William Metzinger, Michael Schnautz, Claude Riglemon, 

and Associated Appraisal Consultants respectfully ask the Court to grant their 

Motion for Summary Judgment seeking their dismissal from this action and a 

declaration that the Court has jurisdiction to adjudicate the issues and controversy 

in this action.  
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Dated this 2nd day of December, 2019. 

    MUNICIPAL LAW & LITIGATION GROUP, S.C. 
Attorneys for Town of Bass Lake, Town of Hayward, 
Town of Sanborn, Town of Ashland, Town of White River, 
Town of Gingles, Scott Zillmer, William Metzinger, 
Michael Schnautz, Claude Riglemon, and Associated 
Appraisal Consultants, Inc. 
 
 

    By:  s/ REMZY D. BITAR  
 REMZY D. BITAR 
 State Bar No. 1038340 
 R. VALJON ANDERSON 
 State Bar No. 1003893 
 SAMANTHA R. SCHMID  
 State Bar No. 1096315 
 
 
730 North Grand Avenue 
Waukesha, WI 53186 
T: (262) 548-1340 
F: (262) 548-9211 
E: vanderson@ammr.net  
 rbitar@ammr.net 
     sschmid@ammr.net 
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