
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WISCONSIN 

 

 

LAC COURTE OREILLES BAND OF 

LAKE SUPERIOR CHIPPEWA 

INDIANS OF WISCONSIN, et al., 

 

Plaintiffs, 

 

v. Case No. 18-CV-992-JDP 

 

TONY EVERS, GOVERNOR OF THE 

STATE OF WISCONSIN, et al., 

 

Defendants. 

 

 

BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT  

BY STATE DEFENDANTS 

 

INTRODUCTION 

 This case presents a single question of law: To what extent can the State 

of Wisconsin and its political subdivisions apply state property tax to certain 

lands located within any of four Indian reservations in northern Wisconsin? 

The tribes inhabiting those reservations ask the Court to declare that the lands 

in question cannot be taxed and to enjoin any efforts to tax them. They contend 

that state taxation is precluded by a treaty between themselves and the United 

States, by principles of federal Indian law governing the taxability of Indian 

property in Indian country, and by a federal statute that governs the 

alienability of some tribally-owned reservation lands.  
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 The Tribes’ claims fail as a matter of law. First, legislation enacted by 

Congress in the late 19th and early 20th centuries authorized State taxation 

of the lands at issue. Second, some of the lands at issue are taxable by virtue 

of having previously been owned by non-Indians. Third, the federal statute on 

which the Tribes rely does not apply to the lands at issue here. Summary 

judgment should be granted in favor of the State Defendants. 

STATEMENT OF THE CASE 

 This action was filed on November 30, 2018, by four bands of Lake 

Superior Chippewa Indians (the “Tribes”) with reservations in northern 

Wisconsin.1 (Dkt. 1.) The defendants are Wisconsin’s Governor and Secretary 

of Revenue in their official capacities (the “State Defendants”) and a group of 

Wisconsin towns and their tax assessors. The Tribes seek declaratory and 

injunctive relief regarding the State’s authority to impose ad valorem real 

property taxes on land within the Tribes’ reservations that is owned in fee 

simple either by the Tribe occupying that reservation or by one or more of its 

members. The Tribes contend that state taxation of such lands is precluded by 

an 1854 treaty between the United States and the Tribes, by principles of 

federal Indian law that generally prohibit state taxation of Indian property in 

                                         
1 The plaintiff bands are: the Lac Courte Oreilles Band, the Lac du Flambeau 

Band, the Red Cliff Band, and the Bad River Band. (Dkt. 1.) 
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Indian country, and by a federal statute that allegedly prohibits the alienation 

or taxation of tribally-owned lands. 

 The State Defendants answered the Tribes’ complaint on February 1, 

2019. (Dkt. 50.) On February 27, 2019, the Court issued a Preliminary Pretrial 

Conference Order and discovery ensued. (Dkt. 52.) Pursuant to that order, the 

case is currently before the Court for summary judgment.2 

LEGAL AND HISTORICAL BACKGROUND 

I. Nature and origins of the reservation allotment policy. 

 The courts of the United States have long recognized that Indians, as the 

original inhabitants of American territory, had a legally protectible property 

interest in the lands they inhabited prior to European contact. See Johnson v. 

M’Intosh, 21 U.S. 543, 574 (1823). This interest, often described as original or 

aboriginal Indian title, is based not on any formal conveyance or legal title, but 

on a history of “actual, exclusive, and continuous use and occupancy” of the 

land by the Indians. Sac & Fox Tribe of Okla. v. United States, 383 F.2d 991, 

997–98 (Ct. Cl. 1967). The Supreme Court early characterized the respective 

property interests of tribes and the United States as a split title, with the 

United States holding what was described as the “ultimate title,” “absolute 

                                         
2 Also currently pending are several discovery-related motions and motions by 

the town and assessor defendants seeking to have themselves dismissed from this 

litigation. 
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title,” or “fee,” and tribes holding a right of occupancy and possession of the 

land. See Johnson, 21 U.S. at 585, 587–88, 592; see also Francis Paul Prucha, 

The Great Father 60 (1984) [hereinafter Great Father] (aboriginal title involved 

an exclusive right of occupancy but not ultimate ownership), (Bellavia Decl. 

Ex. C). The split title between the United States and the tribes resembles a 

trust relationship in which the fee title to trust property is held by a trustee 

for the use and benefit of a beneficiary. See Cohen’s Handbook of Federal 

Indian Law 998, 1104, 1050–51, 1053 (Nell Jessup Newton et al. eds., 12th ed. 

2012) [hereinafter Cohen’s Handbook], (Bellavia Decl. Ex. D). 

 As the United States expanded westward, the federal government 

typically acquired full title to Indian lands by entering into treaties with the 

Indian tribes in which a tribe would cede its rights in aboriginal territory to 

the United States, and the United States would reserve a smaller tract of land 

for the tribe’s exclusive use and occupation. See Francis Paul Prucha, American 

Indian Treaties 226 (1994) [hereinafter American Indian Treaties], (Bellavia 

Decl. Ex. B). Through treaties, tribes generally preserved autonomy in internal 

tribal matters, but acknowledged a degree of dependence upon the United 

States and a corresponding diminution of tribal sovereignty with regard to 

relationships with non-Indians and other external matters. See id. 5–6, 66; 

Great Father, supra, at 58, (Bellavia Decl. Ex. C); Montana v. United States, 

450 U.S. 544, 564–65 (1981). 
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 In the first half of the 19th century, federal Indian policy focused on 

removing tribes from the eastern half of the country and relocating them on 

western lands, out of the advancing path of non-Indian settlement. Yankton 

Sioux Tribe v. Podhrasky, 606 F.3d 994, 998–99 (8th Cir. 2010); Great Father, 

supra, at 315–18, (Bellavia Decl. Ex. C); (Dkt. 148 Ex. A:2 (Brigham Rep.)). By 

the 1850s, however, federal policy had shifted from removal to concentration 

of Indians on fixed reservations. Podhrasky, 606 F.3d at 998–99. The 

reservation policy was intended to separate Indians and non-Indians so as to 

prevent or ease immediate conflicts between the two groups, and to provide a 

secure environment in which federal programs designed to prepare the Indians 

for assimilation into non-Indian society could be carried out. See American 

Indian Treaties, 235–36, (Bellavia Decl. Ex. B); Great Father, supra, at 135, 

315–18, (Bellavia Decl. Ex. C); (Dkt. 148 Ex. A:2 (Brigham Rep.)). 

 One of the central currents of this federal policy of assimilation was to 

encourage the Indians to change from a nomadic, hunting and gathering way 

of life to a more settled existence based on agriculture and domestic and 

mechanical arts. Great Father, supra, at 30–31, 119, 139, 317, (Bellavia Decl. 

Ex. C); (Dkt. 148 Ex. A:2 (Brigham Rep.)). Treaties were full of provisions 

designed to further this process of assimilation. American Indian Treaties, 

supra, at 9–10, (Bellavia Decl. Ex. B); Great Father, supra, at 318, (Bellavia 

Decl. Ex. C). 
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 To accomplish this transformation, federal policy sought to change the 

system of land tenure on Indian-held lands. See Great Father, supra, at 30–31, 

119, 139, (Bellavia Decl. Ex. C); (Dkt. 148 Ex. A:1 (Brigham Rep.)). Historically, 

the Indian and non-Indian systems of land tenure were fundamentally 

different. Indians had a notion of communal control of land by the tribe, under 

which the tribal interests were held in common for the benefit of all living 

tribal members, and individual members ordinarily had no vested individual 

rights. For non-Indian society, in contrast, real property rights were based on 

the concept of individual land ownership in fee simple, derived from the 

English common law. Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010, 1016  

(8th Cir. 1999); Great Father, supra, at 15, (Bellavia Decl. Ex. C); Cohen’s 

Handbook, supra, at 996, 1068, (Bellavia Decl. Ex. D). An essential element of 

the federal assimilation policy was the replacement of communal tribal 

property interests with private land ownership by individual Indians. Great 

Father, supra, at 30–31, 119, 139, 317, (Bellavia Decl. Ex. C); (Dkt. 148 Ex. A:1 

(Brigham Rep.)). 

 Accordingly, the federal government adapted the reservation system to 

this program of promoting individual land ownership. Prior to the 1850s, 

federal policy generally supported the right of Indian nations to maintain 

communal, tribal land holdings and the social and political institutions 

associated with them. As the reservation policy developed in the early 1850s, 
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however, federal officials began a systematic effort to promote assimilation by 

parceling out tribal land in farm-sized plots to individual Indians. See Cohen’s 

Handbook, supra, at 1072, 1074, (Bellavia Decl. Ex. D). This was, at first, 

accomplished by including clauses in numerous treaties that authorized the 

President to survey reservation land, set it off in lots, and assign the lots in 

specified amounts for occupation and use by individual Indians and their 

families. See Great Father, supra, at 348, (Bellavia Decl. Ex. C); (Dkt. 148 Ex. 

A:2 (Brigham Rep.)). Many treaties executed in the 1850s under Commissioner 

of Indian Affairs George W. Manypenny—including the treaty at issue in the 

present case—included such clauses. See American Indian Treaties, supra, at 

11, (Bellavia Decl. Ex. B); Cohen’s Handbook, supra, at 1072, (Bellavia Decl. 

Ex. D); (Dkt. 94:34 (Gulig Rep.)); Treaty with the Chippewa, art. 3, Sept. 30, 

1854, 10 Stat. 1109. 

 This distribution to individual Indians of property rights to specific 

parcels of reservation land is referred to as allotment in severalty—a legal 

term of art. See Gaffey, 188 F.3d at 1015–16 (citing Affiliated Ute Citizens v. 

United States, 406 U.S. 128, 142 (1972)). When a reservation is allotted, the 

rights of use and occupancy of reservation lands previously held in common by 

the tribe are converted into a legal title for each allotted parcel. See Cass 

County v. Leech Lake Band of Chippewa Indians, 524 U.S. 103, 106 (1998); 

County of Yakima v. Confederated Tribes & Bands of the Yakima Indian 
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Nation, 502 U.S. 251, 253–54 (1992); Hagen v. Utah, 510 U.S. 399, 402 (1994). 

Title to the allotted parcels either is owned by the United States in trust for 

the individual Indian allottee (“trust allotment”) or owned in fee by the allottee, 

subject to a restriction on alienation of the land (“restricted allotment”).  

See Cohen’s Handbook, supra, at 1071, (Bellavia Decl. Ex. D). Trust allotments 

and restricted allotments receive the same legal treatment for jurisdictional 

purposes and are generally treated identically by the Department of the 

Interior. See id.; United States v. Ramsey, 271 U.S. 467, 471 (1926); 25 C.F.R. 

§§ 179.1–179.5; 43 C.F.R. § 4.201. 

 In addition to the broad policy goal of assimilating the Indians by 

eliminating communal land holding, there was also a belief that providing 

Indians with individually owned land titles that could be defended in the courts 

would supply greater legal security than was afforded by communal 

possession, and a more effective method for protecting Indian lands from the 

ongoing pressure of non-Indian settlement. See Great Father, supra, at 669, 

(Bellavia Decl. Ex. C); D.S. Otis, The Dawes Act and the Allotment of Indian 

Lands 13 (1973), (Bellavia Decl. Ex. F). Indians who favored allotment 

similarly hoped a patent in fee would protect them against non-Indian 

encroachment and prevent removal by the government. Otis, supra, at 41, 

(Bellavia Decl. Ex. F); (Dkt. 94:32 (Gulig Rep.)). 
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II. Generalization of the allotment policy. 

 In the decades following the Civil War, the drive to individualize the land 

holdings of the Indians as a means of assimilation became the main thrust of 

federal Indian policy. The allotment provisions in the treaties of the 1850s 

served as a model for subsequent allotment legislation that both broadened the 

allotment policy by making it general, and intensified the policy by more 

directly aiming at weakening tribal power and dissolving the reservation 

system. The General Allotment Act (Dawes Act) of 1887 was the culmination 

of this drive. American Indian Treaties, supra, at 13, 319, (Bellavia Decl. 

Ex. B); Cohen’s Handbook, supra, at 61, (Bellavia Decl. Ex. D). 

 First, the  allotment policy was generalized. The earlier treaty allotment 

provisions applied only to the specific tribes with whom the treaties were made. 

In subsequent decades, however, federal officials increasingly supported 

making allotment a general principle. Beginning in the early 1870s, 

Commissioners of Indian Affairs recommended the general extension of the 

allotment policy and regularly expressed support for a general allotment law 

that would give the government authority to allot all reservations without 

having to resort to a specific piece of legislation for each case. Great Father, 

supra, at 660–66, (Bellavia Decl. Ex. C); American Indian Treaties, supra, at 

328, (Bellavia Decl. Ex. B); Otis, supra, at 4, (Bellavia Decl. Ex. F); (Dkt. 148 

Ex. A:4 (Brigham Rep.)). 
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 Second, the allotment policy evolved from a program conducted within 

reservations to a program that aimed at the eventual elimination of the 

reservation system. In the first decades of the reservation policy, the 

reservations were viewed as protected enclaves in which the program of 

fostering Indian assimilation could move forward. But in subsequent decades, 

federal policy makers increasingly came to view the continued separation of 

Indians on reservations as an obstacle to their eventual assimilation. Great 

Father, supra, at 631, 643–44, 656, (Bellavia Decl. Ex. C); American Indian 

Treaties, supra, at 334, (Bellavia Decl. Ex. B). By the 1880s, the drive for the 

general allotment of reservation lands was intended not only to transform 

tribal members into individual property owners, but also to thereby hasten  

the demise of the entire reservation system, and to weaken and ultimately 

extinguish collective tribal existence. See Solem v. Bartlett, 465 U.S. 463,  

466–67 (1984); County of Yakima, 502 U.S. at 253–54; Podhrasky, 606 F.3d at 

999; Great Father, supra, at 658, (Bellavia Decl. Ex. C). “Within a generation 

or two, it was thought, the tribes would dissolve, their reservations would 

disappear, and individual Indians would be absorbed into the larger 

community of white settlers.” South Dakota v. Yankton Sioux Tribe, 522 U.S. 

329, 335 (1998). 

 The first proposed general allotment legislation was introduced in 1879, 

and several similar bills were introduced in the next Congress. Otis, supra, 
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at 6, (Bellavia Decl. Ex. F). A bill known as the Coke bill, which was 

substantially similar to the ultimate General Allotment Act, was introduced 

and debated in Congress between 1880 and 1885. Id. The bill provided that 

where the President determined a reservation was suitable for agricultural 

purposes, he could direct its allotment in severalty and negotiate with the tribe 

for sale of any leftover land to the government. A reservation would be allotted 

only if two-thirds of the adult males of the tribe consented. The allotments were 

to be inalienable for twenty-five years and, once they had been made, the 

Indians would be subject to the laws of the state or territory in which they 

resided. See Great Father, supra, at 664, (Bellavia Decl. Ex. C). 

 A similar general allotment bill was again introduced in the Senate in 

late 1885 by Senator Henry L. Dawes, whose name became attached to the 

legislation. The bill authorized the President to allot reservations and open any 

unallotted surplus lands to non-Indian settlement without requiring the 

consent of the affected Indians. The Senate passed the bill in February 1886. 

The House of Representatives subsequently approved the bill, but with an 

amendment to require consent of a majority of the tribe before the law’s 

provisions would apply. A conference committee of the two congressional 

chambers was appointed, and the consent provision was again eliminated. The 

conference committee version of the bill was approved by both chambers and 

the General Allotment Act was signed into law by the President on February 8, 
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1887. See 24 Stat. 388 (Feb. 8, 1887); 25 U.S.C. §§ 331 et seq.; Great Father, 

supra, at 666–67, (Bellavia Decl. Ex. C); American Indian Treaties, supra, at 

328–29, (Bellavia Decl. Ex. B); Wilcomb E. Washburn, The Assault on Indian 

Tribalism 24–25 (1975), (Bellavia Decl.  Ex. E). 

 The General Allotment Act provided a general system for the allotment 

in severalty of any reservation lands that were held in common by an Indian 

tribe at the time when the Act went into effect. Section 1 of the Act specified 

that the allotment process would apply to Indians “located upon any 

reservation created for their use, either by treaty stipulation or by virtue of  

an act of Congress or executive order setting apart the same for their use.” 

24 Stat. 388 § 1; American Indian Treaties, supra, at 330, (Bellavia Decl. 

Ex. B); (Dkt. 148 Ex. A:4 (Brigham Rep.)). The Act applied to any such lands 

of any tribe, except for a few specifically exempted tribes that included various 

tribes of the Indian Territory (later Oklahoma), the reservations of the Seneca 

Nation in New York, and a strip of Sioux lands in Nebraska. See 24 Stat. 388 

§ 8; 25 U.S.C. § 339. The plaintiff Tribes in the present case were not among 

those exempted. 

 The Act authorized the President, in cases where Indian reservations 

contained land advantageous for agricultural or grazing purposes, to have the 

reservations, or selected parts of them, surveyed and to allot specified 

quantities of the surveyed land to individual Indians. 24 Stat. 388 § 1. Where 
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an earlier treaty or act of Congress already provided for allotments of larger 

size, the earlier treaty or act would govern that size. Id. 

 Once the Secretary of the Interior had approved the allotments, he would 

issue to each Indian a patent, which declared that the United States would 

hold the allotted lands in trust for twenty-five years for the benefit of the 

Indian or his heirs. 24 Stat. 388 § 5; 25 U.S.C. § 348. During the trust period, 

the allotted lands generally were restricted from being alienated or 

encumbered without federal approval, and the President at his discretion could 

extend the period. Id. After the expiration of the trust period, however, the 

federal government would convey title to the individual allottees “in fee, 

discharged of said trust and free of all charge or incumbrance whatsoever.” Id. 

Such fee simple lands are freely alienable. See County of Yakima, 502 U.S. at 

263–64; Great Father, supra, at 668, (Bellavia Decl. Ex. C). 

 In 1906, Congress enacted the Burke Act, amending the General 

Allotment Act to authorize the Secretary of the Interior to issue a fee patent to 

an allottee before the expiration of the trust period, upon a determination that 

the allottee was “competent and capable of managing his or her affairs.” 

24 Stat. 390 (May 8, 1906); 25 U.S.C. § 349. Lands patented in fee under the 

Burke Act were expressly subject to alienation, encumbrance, and taxation. Id. 

Case: 3:18-cv-00992-jdp   Document #: 153   Filed: 12/02/19   Page 13 of 44



14 

III. The Lake Superior Chippewas and the Treaty of 1854. 

 According to tribal tradition, the Chippewas once lived near the salt 

ocean—probably at the mouth of the St. Lawrence. In the sixteenth or early 

seventeenth centuries, the Chippewas and two other tribes migrated westward 

to the Great Lakes region. Some of the Chippewas settled around the shores of 

Lake Superior and became the ancestors of the present-day Lake Superior 

Chippewa bands. Edmund Jefferson Danziger, Jr., The Chippewas of Lake 

Superior 7–8 (1979), (Bellavia Decl. Ex. A). 

 Prior to the arrival of Europeans, the Chippewas subsisted in a 

traditional lifestyle that included seasonal rounds of hunting, trapping, and 

fishing. Keweenaw Bay Indian Cmty. v. Michigan (“Keweenaw I”), 784 F. Supp. 

418, 420 (W.D. Mich. 1991). The Chippewas respected the rights of families to 

return to the same areas year after year, but they did not have a practice of 

individual land ownership. Danziger, supra, at 11, (Bellavia Decl. Ex. A). 

 The Lake Superior Chippewas of Wisconsin did not take part in the 

westward migration of many tribes in the first half of the nineteenth century, 

but instead were able to negotiate treaties that ceded large portions of tribal 

territory to the United States, while preserving smaller reservations for 

themselves within the ceded regions, together with the privilege of hunting 

and fishing on ceded lands. American Indian Treaties, supra, at 184, 196–97, 

(Bellavia Decl. Ex. B). 
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 The western bands of Chippewas (referred to in treaties as those of the 

Mississippi and Lake Superior) signed a treaty in 1837 at Fort Snelling, in 

which they ceded a large tract of timberland in eastern Minnesota and 

north-central Wisconsin in return for annuities, settlement of traders’ claims, 

and cash for influential mixed bloods. See Great Father, supra, at 261, (Bellavia 

Decl. Ex. C); American Indian Treaties, supra, at 197, (Bellavia Decl. Ex. B); 

(Dkt. 94:27–29 (Gulig Rep.)). 

 In 1842, the Chippewas of Lake Superior and the Mississippi signed 

another treaty in which they conveyed to the United States their aboriginal 

title to the western half of Michigan's Upper Peninsula and portions of 

northern Wisconsin. Keweenaw Bay Indian Cmty. v. Naftaly (“Keweenaw II”), 

370 F. Supp. 2d 620, 622 (W.D. Mich. 2005), aff’d, 452 F.3d 514 (6th Cir. 2006); 

Keweenaw I, 784 F. Supp. at 421. The 1842 Treaty provided for the eventual 

removal of the Chippewas to the west, but it was thought that such removal 

would not take place for a considerable time. Until such time as the President 

might require the Indians to remove, the Treaty afforded them the right to 

hunt and other privileges of occupancy within the ceded territories. The Treaty 

also authorized the President to order Indians removed from areas in which 

minerals were to be mined, but it was understood that such limited removal 

would not require the Indians to vacate the remainder of the ceded region. 

Keweenaw I, 784 F. Supp. at 421. 
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 By the late 1840s, land surveys in the region and an increasing influx of 

non-Indian miners, lumbermen, farmers, and others, led to fears among the 

Chippewas that the President would force them to remove from their 

residences. See Keweenaw II, 370 F. Supp. 2d at 622; Danziger, supra, at 86, 

(Bellavia Decl. Ex. A). In February 1850, President Taylor issued a removal 

order, purportedly pursuant to the 1842 Treaty, but that order was 

subsequently withdrawn in August 1851, and the Indians were not actually 

required to remove. Keweenaw I, 784 F. Supp. at 421. Continuing fear of 

removal nonetheless motivated the Chippewas to petition the President for the 

creation of permanent reservations for them within their traditional lands. 

According to Indian agent Henry C. Gilbert, removal was “the great terror of 

[the Indians’] lives and I hazard nothing in saying they will sooner submit to 

extermination than comply with it.” Keweenaw II, 370 F. Supp. 2d at 622 

(alteration in original); see also (Dkt. 94:60 (Gulig Rep.)). 

 These developments precipitated the 1854 La Pointe Treaty that is at 

issue in the present case. That Treaty was part of the federal reservation policy 

that developed in the 1850s. (See Dkt. 148 Ex. A:2 (Brigham Rep.).) By 1854, 

Commissioner of Indian Affairs George Manypenny was moving away from the 

removal policy and substituting the policy of creating reservations for Indians 

near their existing habitations. Keweenaw II, 370 F. Supp. 2d at 622. 

Manypenny’s intent was not merely to establish reservations, but in parallel 
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to provide the opportunity for the Indians to become individual property 

owners and to gradually assimilate into non-Indian society. See Keweenaw I, 

784 F. Supp. at 422; (Dkt. 94:40 (Gulig Rep.)). 

 In accordance with these views, Manypenny directed United States 

officials to negotiate a new treaty with the Chippewas that would cede 

additional land in Minnesota and Wisconsin and create new reservations for 

the Indians. Keweenaw II, 370 F. Supp. 2d at 622. Manypenny provided the 

treaty negotiators with instructions regarding the nature of the reservations 

to be created. He proposed, among other things, that individual Indian families 

should be permitted to own and occupy 80-acre parcels of reservation land, 

with title vested in the head of the family, subject to a restriction against 

alienating the land until such time as it was deemed expedient to terminate 

that restriction. Keweenaw I, 784 F. Supp. at 423. 

 On September 30, 1854, the United States and the Chippewa Indians of 

Lake Superior and the Mississippi entered into the Treaty with the Chippewa 

at La Pointe, Sept. 30, 1854, 10 Stat. 1109 [1854 Treaty]. Under the terms of 

that treaty, the Chippewas ceded a substantial amount of land in eastern 

Minnesota. In consideration of the cession, the United States set aside 

permanent reservations for the various Chippewa bands, and provided 

annuities, goods, and services. Keweenaw Bay Indian Cmty. v. Naftaly 

(“Keweenaw III”), 452 F.3d 514, 519 (6th Cir. 2006). 
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 Article I of the 1854 Treaty described the area of cession, located to the 

west of Lake Superior. Keweenaw I, 784 F. Supp. at 423. In return for the 

cession of lands, Articles IV, V, and VI specified annuities to be paid to the 

Chippewa bands each year for two decades. The United States also agreed to 

maintain a blacksmith and assistant on each reservation and to pay off $90,000 

in Chippewa debts to traders. See Danziger, supra, at 5, (Bellavia Decl. Ex. A). 

 In Article II, the United States agreed to set apart and withhold from 

sale specified tracts of land for the use of the various Chippewa bands. These 

provisions created the reservations of the Plaintiff Tribes at issue in this case. 

1854 Treaty, supra, at art. II. 

 Article III of the 1854 Treaty authorized the allotment of the created 

reservations. Many Chippewas desired allotments of reservation land because 

they believed that becoming individual landowners would help to protect them 

against the danger of removal in the future. (Dkt. 94:32 (Gulig Rep.)). Article 

III provided in part: 

[T]he President may, from time to time, at his discretion, cause the 

whole [of each reservation] to be surveyed, and may assign to each head 

of a family or single person over twenty-one years of age, eighty acres of 

land for his or their separate use; and he may, at his discretion, as fast 

as the occupants become capable of transacting their own affairs, issue 

patents therefore to such occupants, with such restrictions of the power 

of alienation as he may see fit to impose. And he may also, at his 

discretion, make rules and regulations, respecting the disposition of the 

lands in case of the death of the head of a family, or single person 

occupying the same, or in case of its abandonment by them. 
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1854 Treaty, supra, art. III. This provision gave the President the power to 

assign allotments to individual Indians, the power to issue patents for those 

allotments to the allottees, the power to include in those patents restrictions 

on the alienation of the allotments, and the power to remove such restrictions. 

See Keweenaw III, 452 F.3d at 520. The text of the 1854 Treaty is silent 

regarding the taxability of reservation lands, including allotments. (See Dkt. 

148 Ex. A:1, 4 (Brigham Rep.).) 

 The four Wisconsin Lake Superior Chippewa reservations at issue in this 

case were allotted through federal executive actions at various times between 

1854 and 1924. (Dkt. 148 Ex. A:5 (Brigham Rep.).) It appears that some lands 

were allotted prior to the 1887 enactment of the General Allotment Act. See 72 

Wis. Op. Att’y Gen. 75, 77 (1983); Danziger, supra, at 97–104, (Bellavia Decl. 

Ex. A). Tables of allotment data published by the Bureau of Indian Affairs, 

however, indicate that lands on at least some of the reservations were also 

allotted after 1887. (See Dkt. 148 Ex. A:6–7 (Brigham Rep.).) 

 For example, comparison of tabular allotted acreage data for 1900 and 

1934 indicates that, during the intervening years, the number of allotments 

and the allotted acreage increased on the Bad River, Lac Courte Oreilles, and 

Lac du Flambeau reservations: 
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Reservation # of allotments in 

1900 

# of allotments in 

1934 

Allotted acreage 

in 1900 

Allotted acreage 

in 1934 

Bad River 662 1610 51,884 117,177 

Lac Courte 

Oreilles 

702 872 54,862 68,057 

Lac du Flambeau 458 600 36,634 45,532 

 

(Dkt. 148 Ex. A:6–7 (Brigham Rep.).)3 Lands allotted after 1900 obviously were 

not allotted before 1887. 

 The tabular data also indicate that, by 1934, significant amounts of 

allotted land on all four of the reservations at issue had been alienated, ranging 

from 10,739 acres at Red Cliff to 55,408 acres at Bad River. (Dkt. 148 Ex. A:7 

(Brigham Rep.).) By 1976, a portion of those alienated lands had been 

reacquired into trust by the federal government, ranging from 677 acres at Lac 

Courte Oreilles to 5,407 acres at Red Cliff. (Dkt. 148 Ex. A:9 (Brigham Rep.).) 

SUMMARY JUDGMENT STANDARD 

 Under Federal Rule of Civil Procedure 56(c), summary judgment is 

proper “if the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to 

a judgment as a matter of law.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 

(1986) (quoting Rule 56(c)). “Rule 56(c) mandates the entry of summary 

                                         
3 The data show no change in the number of allotments on the Red Cliff 

Reservation between 1900 and 1934. The acreage data also show approximately 73 

fewer allotted acres at Red Cliff in 1934 than in 1900. The reason for this small 

discrepancy is not apparent.  
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judgment, after adequate time for discovery and upon motion, against a party 

who fails to make a showing sufficient to establish the existence of an element 

essential to that party’s case, and on which that party will bear the burden of 

proof at trial.” Id. 

 The court's role at summary judgment “is not to sift through the 

evidence, pondering the nuances and inconsistencies, and decide whom  

to believe.” Baemmert v. Credit One Bank, N.A., 271 F. Supp.3d 1043, 1046  

(W.D. Wis. 2017) (citation omitted). The court's only task is to decide “whether, 

based on the evidence of record, there is any material dispute of fact that 

requires a trial.” Id. (citation omitted). 

 The burden of showing that summary judgment is appropriate is on the 

movant. See id. When the parties cross-move for summary judgment, the court 

“look[s] to the burden of proof that each party would bear on an issue of trial” 

and “require[s] that party to go beyond the pleadings and affirmatively to 

establish a genuine issue of material fact.” Id. (citation omitted). 

ARGUMENT 

 The Tribes’ claims all relate to the legal question of the State’s authority 

to impose ad valorem property taxes on unrestricted Indian-owned fee lands—

i.e. lands located within the reservation of a plaintiff Tribe that are owned in 

fee simple either by the Tribe occupying that reservation or by its members. 

The Tribes claim that state taxation of such lands is precluded (1) by the terms 
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of the 1854 Treaty, which did not authorize state taxation of reservation lands; 

and (2) by general principles of federal Indian law that prohibit state taxation 

of Indian property in Indian country, absent clear congressional authorization. 

The Tribes also claim that state taxation of tribally owned reservation fee 

lands is precluded by the Indian Nonintercourse Act, 25 U.S.C. § 177, which 

allegedly makes tribally owned land inalienable, and therefore non-taxable. All 

of the Tribes’ claims fail as a matter of law.  

 First, in the General Allotment Act and related federal legislation, 

Congress authorized states to tax unrestricted reservation fee lands that were 

initially allotted after that Act went into effect on February 8, 1887. The Tribes’ 

first two claims therefore fail as to all unrestricted Indian-owned fee lands that 

were allotted subsequent to that date. Contrary to the Tribes’ contention, 

Congress has expressly made the provisions of the General Allotment Act 

applicable to all such allotments. 

 Second, without regard to the initial date of allotment, the state may tax 

any unrestricted Indian-owned fee lands that were previously owned in fee 

simple by non-Indians, because such lands become taxable when they are 

alienated to non-Indians and cease to be set aside for exclusive Indian use and 

occupation. If such a taxable parcel of non-Indian-owned fee land is later 

conveyed into the ownership of the tribe or a tribal member, it does not 

Case: 3:18-cv-00992-jdp   Document #: 153   Filed: 12/02/19   Page 22 of 44



23 

reacquire its original restricted, non-taxable status unless the parcel is taken 

back into trust by the United States on behalf of the Indian landowner. 

 Third, the Tribes’ claim under the Nonintercourse Act fails because that 

Act’s restriction on alienation does not apply to lands that have been rendered 

alienable pursuant to the terms of a treaty or by an act of Congress. 

Reservation lands currently owned in fee simple by the Tribes in this case were 

previously rendered alienable either by the 1854 Treaty (as the Tribes contend) 

or by the General Allotment Act (as the State Defendants contend). Either way, 

the Nonintercourse Act does not apply. 

 Because all of the Tribes’ claims fail as a matter of law, summary 

judgment should be granted in favor of the State Defendants. 

I. All unrestricted Indian-owned fee land allotted after enactment 

of the General Allotment Act is taxable by virtue of that Act. 

 States have broad sovereign authority to tax persons and property 

within their boundaries, subject to any limitations imposed by federal  

law. See M’Culloch v. Maryland, 17 U.S. 316, 425–429 (1819). An Indian 

reservation is ordinarily considered part of the territory of the state in which 

the reservation is located, and state sovereignty does not end at a reservation’s 

border. Nevada v. Hicks, 5 U.S. 353, 361–62 (2001). A state, therefore, may 

have authority to tax property located within a tribal reservation, but that 

authority can be preempted by federal statutes or by a treaty between the 
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federal government and the tribe. See Cohen’s Handbook, supra, at 696, 

(Bellavia Decl. Ex. D).  

 The legal test for determining the taxability of property located on a 

reservation varies, depending on who owns the property. Compare, e.g., Bryan 

v. Itasca County, 426 U.S. 373, 376 (1976) (Indian-owned personal property), 

and Thomas v. Gay, 169 U.S. 264 (1898) (non-Indian-owned personal property). 

 For on-reservation property owned by the resident tribe or its members, 

the Supreme Court has adopted a categorical approach. California v. Cabazon 

Band of Mission Indians, 480 U.S. 202, 215 n.17 (1987). Under that approach, 

State and local governments may not tax Indian reservation lands or Indians 

occupying those lands, absent a cession of jurisdiction or federal statutory 

authorization. See Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973). 

Congress may authorize state taxation, but its intent to do so must be made 

unmistakably clear. Montana v. Blackfeet Tribe 471 U.S. 759, 765 (1985).  

 Here, Congress has unmistakably authorized state property taxation of 

all unrestricted fee lands that were initially allotted after the 1887 enactment 

of the General Allotment Act. 
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A. The General Allotment Act provided that allotted 

reservation lands, once patented in fee simple and no 

longer subject to federal restrictions, would be alienable 

and taxable. 

 The Supreme Court has held that the General Allotment Act and related 

federal legislation passed in furtherance of the reservation allotment policy in 

the late 19th and early 20th centuries clearly authorized states to impose real 

property taxes on reservation lands owned in fee simple by tribes and their 

members. See Cass County, 524 U.S. at 110–13; County of Yakima, 502 U.S. at 

263–64. 

 As summarized at pages 5–13 above, the federal government’s allotment 

policy—which aimed to assimilate Indians by making them individual 

landowners—began in the 1850s with allotment provisions in particular 

treaties, and culminated in the 1887 enactment of the General Allotment Act. 

That Act provided a generalized system for the allotment in severalty of any 

reservation lands that were held in common by an Indian tribe when the Act 

went into effect, with only a few specifically enumerated exceptions. See 24 

stat. 388 §§ 1, 8.  

 Section 5 of the General Allotment Act provided that allotted parcels 

would be patented to individual Indians and held in trust by the United States 

for a 25-year period, during which time the trust lands could not be alienated 

or encumbered without federal approval. 24 Stat. 388 § 5; 25 U.S.C. § 348. 
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After the expiration of the trust period, however, the federal government would 

convey title to the individual Indian allottees “in fee, discharged of said trust 

and free of all charge or incumbrance whatsoever.” Id. Such fee simple lands 

are freely alienable. See County of Yakima, 502 U.S. at 263–64.  

 By making those fee patented lands alienable, Congress also made them 

taxable. In Goudy v. Meath, the Supreme Court upheld county ad valorem 

property taxes assessed against an allottee after the allottee’s land became 

alienable. 203 U.S. 146, 148–50 (1906). According to the Goudy Court, 

congressional authorization to tax naturally accompanies congressional 

authorization to sell land freely, and only a clear congressional statement to 

the contrary can defeat that expectation. Id. at 149.  

 In County of Yakima, the Supreme Court affirmed the continued vitality 

of Goudy and held that the alienability of allotted lands after fee patenting 

under § 5 of the General Allotment Act manifested an unmistakably clear 

congressional intent to allow state in rem taxation of such lands. County of 

Yakima, 502 U.S. at 263–64 (“when § 5 rendered the allotted lands alienable 

and encumberable, it also rendered them subject to assessment and forced sale 

for taxes”). The Court subsequently held, more generally, that “when Congress 

makes reservation lands freely alienable, it is ‘unmistakably clear’ that 

Congress intends that land to be taxable by state and local governments, 

unless a contrary intent is ‘clearly manifested.’” Cass County, 524 U.S. at 113 
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(citation omitted). The General Allotment Act thus authorized states to tax 

allotted reservation lands that have been patented in fee simple. 

 This taxability of unrestricted reservation fee lands was made explicit in 

the Burke Act, 34 Stat. 182 (May 8, 1906), which amended the General 

Allotment Act to authorize the Secretary of the Interior to issue fee simple 

patents to competent Indian allottees before the end of the 25-year trust period, 

and further provided that, where a fee patent was issued, “all restrictions as 

to sale, incumbrance, or taxation of said land shall be removed.” 25 U.S.C. 

§ 349. That provision, the Supreme Court has said, made explicit the taxability 

of fee-patented allotted lands that had already been established by § 5 of the 

original General Allotment Act. County of Yakima, 502 U.S. at 264; Cass 

County, 524 U.S. at 112–13. 

 In sum, through the General Allotment Act and the Burke Act, Congress 

has unmistakably authorized state property taxation of all unrestricted fee 

lands that were initially allotted after the 1887 enactment of the General 

Allotment Act. 

B. The General Allotment Act is applicable to the reservations 

at issue here. 

 The Tribes contend that the lands at issue here are not subject to the 

General Allotment Act because those lands allegedly were allotted pursuant to 

the 1854 Treaty, rather than pursuant to that 1887 Act of Congress. Any 
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allotted lands on the Tribes’ reservations that have subsequently been 

patented in fee simple, they maintain, have likewise been rendered alienable 

by the operation of the Treaty itself (or by federal executive action taken under 

the Treaty), not by any action of Congress. According to the Tribes, there thus 

has been no unmistakable expression of congressional intent to permit state 

taxation of unrestricted fee lands on their reservations and, absent such 

congressional intent, state taxation of reservation property is categorically 

prohibited. The Tribes’ argument is incorrect for several reasons.  

 First, the plain language of the General Allotment Act makes that Act 

applicable to the reservations at issue here.   

 The purpose of the reservation allotment policy—including treaty 

allotment provisions entered into prior to 1887—was to assimilate Indians into 

non-Indian society by converting communal tribal interests in Indian-held 

lands into individualized ownership of parcels of private property that would 

ultimately be protected by state property laws. As that policy evolved in the 

course of the 19th century, it was made increasingly applicable to all Indians, 

with the eventual goal of dissolving the entire reservation system.  

 Consistent with that broad purpose, the applicability provision of the 

General Allotment Act is unequivocal and all-inclusive: The Act shall apply “in 

all cases where any tribe or band of Indians has been, or shall hereafter be, 

located upon any reservation created for their use, either by treaty stipulation 
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or by virtue of an Act of Congress, or Executive order setting apart the same 

for their use.” 24 Stat. 388, § 1. In other words, the Act provided a general 

system for the allotment of any reservation lands that were held in common by 

an Indian tribe. The only exceptions are a small number of expressly 

enumerated tribes that do not include any of the Tribes in the present case. 

See 24 Stat. 388 § 8; 25 U.S.C. § 339. The plain language of the General 

Allotment Act thus applies to the Tribes here. 

 Second, the General Allotment Act and the Burke Act each contain 

references to treaty allotments that make it clear that Congress intended those 

Acts to apply to treaty allotments, as well as to allotments made under the Acts 

themselves.  

 The first such reference is in section 1 of the General Allotment Act, 

which included the following proviso: 

That where the treaty or act of Congress setting apart such 

reservation provides for the allotment of lands in severalty to 

certain classes in quantity in excess of that herein provided the 

President, in making allotments upon such reservation, shall allot 

the land to each individual Indian of said classes belonging thereon 

in quantity as specified in such treaty or act, and to other Indians 

belonging thereon in quantity as herein provided. 

 

24 Stat. 388 § 1. In other words, if a treaty or special legislation applicable to 

a particular reservation provides for allotments larger than the 80-acre size 

under the General Allotment Act, the larger size shall govern on those 

reservations. By specifying that a treaty allotment provision would control the 
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size of allotments in certain circumstances, Congress also provided, by 

necessary inference, that the General Allotment Act, rather than the treaty, 

would control other aspects of the allotment process and other circumstances. 

Stated differently, the above-quoted proviso would be superfluous if a treaty 

allotment provision automatically governed over the General Allotment Act, as 

the Tribes here suggest. 

 The second such reference is in section 6 of the Burke Act which, among 

other things, granted United States citizenship to “every Indian born within 

the territorial limits of the United States to whom allotments shall have been 

made and who has received a patent in fee simple under the provisions of this 

act, or under any law or treaty.” 34 stat. 182 § 6. By making citizenship a 

consequence of receiving a fee patent issued pursuant to a treaty, as well as 

pursuant to an act of Congress, that provision manifested congressional intent 

to give similar legal effect to either path to individual land ownership. By 

either mechanism, an allottee who became an individual landowner in fee 

simple was to be assimilated into the American legal system.  

 Third, Congress passed additional legislation in 1902 and 1923 that 

expressly extended the provisions of the General Allotment Act to all existing 

or subsequently created allotments. See, Cohen’s Handbook, supra, at 1073, 

(Bellavia Decl. Ex. D). 
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 Under a 1902 joint resolution of Congress, unless otherwise specifically 

provided, all allotments should be made in conformity with the provisions of 

the General Allotment Act, and all allotments “shall be subject to all the 

restrictions and carry all the privileges incident to allotments made under said 

Act.” Jt. Res. 31, June 19, 1902, 32 Stat. 744.4  

 A 1923 act of Congress additionally provided that the provisions of the 

General Allotment Act, as amended, were “extended to all lands heretofore 

purchased or which may be purchased by authority of Congress for the use or 

benefit of any individual Indian or band or tribe of Indians.” 42 Stat. 1246  

(Feb. 14, 1923); 25 U.S.C. § 335.  

 The 1902 and 1923 acts “manifest a Congressional intent that the 

benefits and restrictions  of the General Allotment Act are to apply to all Indian 

allotments in the absence of special legislation indicating a different intent.” 

Stevens v. Comm’r, 452 F.2d 741, 745 (9th Cir. 1971). Such general application 

of the Act agrees with the long-standing policy of treating all Indian tribes 

equally except where tribal circumstances justify different treatment. Id.;  

see also Anderson v. United States, 845 F.2d 206, 208 (9th Cir. 1988) (“[T]hose 

                                         
4 Joint resolutions of Congress are passed through the full legislative 

procedures of Article I of the United States Constitution and have the force of law. 

See Bowsher v. Synar, 478 U.S. 714, 756 (1986) (Stevens, J., concurring); Padilla ex 

rel. Newman v. Bush, 233 F. Supp. 2d 564, 598 (S.D. N.Y. 2002), opinion adhered to 

on reconsideration sub nom. Padilla ex rel. Newman v. Rumsfeld, 243 F. Supp. 2d 42 

(S.D. N.Y. 2003). 
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statutes indicated that Congress intended the terms of the General Allotment 

Act to apply to all allotments.”); Thurston County v. Andrus, 586 F.2d 1212, 

1218 n.6 (8th Cir. 1978) (“[B]y its terms the General Allotment Act is applicable 

notwithstanding the existence of an antecedent special allotment statute.”). 

 Finally, more generally, courts recognize that “[f]ederal policy toward 

particular Indian tribes is often manifested through a combination of general 

laws, special acts, treaties, and executive orders. All must be construed in pari 

materia in ascertaining congressional intent.” Stevens, 452 F.2d at 744 (citing 

Kirkwood v. Arenas, 243 F.2d 863, 867 (9th Cir. 1957)); see also Yellowfish v. 

City of Stillwater, 691 F.2d 926, 930 (10th Cir. 1982). In accordance with this 

principle, the Supreme Court has held that, where the provisions of the 

General Allotment Act and allotment provisions in an earlier treaty both could 

apply to a particular reservation, the Act, being later in time, must control, but 

must also be construed in a way that harmonizes with the spirit and letter of 

the treaty, to the extent that reasonably can be done. United States v. Payne, 

264 U.S. 446, 448 (1924). Under that holding, the provisions of the General 

Allotment Act and related acts of Congress are applicable to the reservations 

at issue here. And those provisions have unmistakably authorized state 

property taxation of all unrestricted fee lands that were initially allotted after 

February 8, 1887. 
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 In sum, both the plain language of the General Allotment Act and related 

acts of Congress, and court decisions construing those statutory provisions in 

pari materia with treaty allotment provisions, make it clear that the General 

Allotment Act, as amended, applies to the reservations in this case. That 

allotment legislation also has unmistakably authorized state property taxation 

of all unrestricted fee lands that were allotted after February 8, 1887. 

Wisconsin, therefore, can tax all such lands.  

II. Unrestricted Indian fee lands previously owned by non-Indians 

are taxable, no matter when they were originally allotted. 

 For the foregoing reasons, all unrestricted fee lands allotted after the 

enactment of the General Allotment Act are taxable. In addition, for a second, 

independent reason, reservation lands that were previously owned in fee 

simple by non-Indians, but have subsequently come back into Indian fee 

ownership, are taxable regardless of the date of allotment. Such lands become 

taxable when they are alienated to non-Indians and cease to be set aside for 

exclusive Indian use and occupation. If such a taxable parcel of non-Indian-

owned fee land is later conveyed into the ownership of the tribe or a tribal 

member, it does not reacquire its original restricted, non-taxable status unless 

the parcel is taken back into trust by the United States on behalf of the Indian 

landowner. 
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 As a threshold matter, it should be noted that the Tribes in this case 

have not alleged that the State cannot tax reservation land owned in fee simple 

by non-Indians, nor have they cited any legal authority to support such a 

notion. To the contrary, in County of Yakima, both the plaintiff tribe and the 

United States as amicus acknowledged that states have the power to tax 

reservation fee lands owned by non-Indians, and the Court commented on that 

acknowledgment without criticism. County of Yakima, 502 U.S. at 265. In fact, 

there appear to be few, if any, court decisions in which a party has even tried 

to challenge a state’s power to tax land owned by non-Indians. As a result, 

courts have not been called upon to directly address that question. 

 Nonetheless, the taxability of non-Indian-owned land follows from the 

principles the Supreme Court generally applies to Indian taxation issues. 

Under those principles, the categorical presumption of non-taxability that 

applies to Indian-owned reservation property does not apply to the 

on-reservation property and activities of non-Indians. Instead, the Supreme 

Court examines whether imposition of the state tax would interfere 

impermissibly with a federal regulatory scheme or with the attributes of 

internal sovereignty retained by Indian tribes. See White Mountain Apache 

Tribe v. Bracker, 448 U.S. 136, 143–45 (1980). “[I]f the balance of federal, state, 

and tribal interests favors the State, and federal law is not to the contrary, the 
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State may impose its levy . . . .” Okla. Tax Comm’n v. Chickasaw Nation,  

515 U.S. 450, 459 (1995). 

 When this approach is applied to reservation land owned in fee simple 

by non-Indians, it is clear that the tribal interest in such land is insufficient to 

preclude state taxation. This conclusion flows from the diminished residual 

sovereignty of tribes in the federal system, combined with the legal effects of 

the allotment and alienation of reservation lands. 

 The Supreme Court, since its earliest Indian law cases, has held that the 

sovereignty of Indian tribes has necessarily been diminished by their 

relationship of dependence with the United States. See Johnson, 21 U.S. at 

574. Tribes, by virtue of their incorporation into the United States in a 

dependent status, have been implicitly divested of all sovereign rights 

inconsistent with that status, such that their retained sovereign powers extend 

only to the relations among the tribe and its people and generally do not extend 

to non-Indians. Montana, 450 U.S. at 563–65; see also Duro v. Reina, 495 U.S. 

676, 685–86 (1990) (Tribes lack full territorial sovereignty, but rather retain 

only those attributes of sovereignty “needed to control their own internal 

relations and to preserve their unique customs and social order.”), superseded 

in other respects by statute, 25 U.S.C. § 1301. 

 In Montana v. United States, the Supreme Court applied these principles 

in the context of the effects of the allotment and alienation of reservation lands. 
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The Court concluded that alienation of land to non-Indians had reduced the 

quantity of land within the reservation over which the tribe enjoyed its treaty-

recognized right to exclusive use and occupation, and thereby divested the tribe 

of territorial sovereignty over allotted lands that had been lost to non-Indian 

owners. See Montana, 450 U.S. at 559 n.9. The Court observed that the 

ultimate purpose of the allotment policy was the destruction of tribal 

government, and that it would be inconsistent with that purpose to construe a 

treaty as preserving tribal authority over alienated reservation lands as to 

which the tribe no longer had the right of exclusive use and occupation. See id. 

 Consistent with these principles, the Supreme Court has long recognized 

the authority of a state or local government to impose taxes on property of 

non-Indians located within Indian country. While these decisions pre-date the 

Bracker and Montana decisions discussed above, their holdings and reasoning 

are congruent with the view that tribes lack any sovereign interest in 

non-Indian-owned property that would preclude the exercise of state taxing 

power. 

 For example, in Utah & Northern Ry. Co. v. Fisher, 116 U.S. 28 (1885), 

the Court upheld a property tax levied by the Territory of Utah on an easement 

owned by a railroad that ran through a tribal reservation. The tribe had sold 

reservation land to the United States for railroad purposes, and the United 

States had subsequently sold a right of way to the railroad. Id. at 32. The 
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railroad argued that because the land was located on the reservation, it was 

outside the Territory’s taxing jurisdiction, but the Court disagreed and 

concluded that the land upon which the railroad and its facilities were situated 

was subject to the laws of the Territory. See id. at 32–33. The Court effectively 

held that personal or real property owned by a non-Indian on a reservation can 

be taxed by a territory or state. 

 Similarly, in Thomas v. Gay, 169 U.S. 264 (1898), the Court rejected the 

argument that the Territory of Oklahoma could not impose a personal property 

tax on non-Indian-owned cattle that were grazing on reservation lands 

pursuant to a congressionally authorized lease with the tribe. Id. at 273. The 

Court cited Utah & Northern for the proposition that “property of railway 

companies traversing Indian reservation are subject to taxation by the States 

and Territories in which such reservations are located.” Id. That principle, the 

Court found, was sufficient to conclude that territorial authorities could tax 

property that was located on a reservation, but in which the Indians had no 

ownership interest. See id. 

 Courts have likewise upheld taxes on possessory leasehold interests in 

reservation property owned by nonmembers. See Fort Mojave Tribe v. San 

Bernardino County, 543 F.2d 1253, 1256–59 (9th Cir. 1976); Pimalco, Inc. v. 

Maricopa County, 937 P.2d 1198, 1203–06 (Ariz. Ct. App. Div. 1 1997) (state 

taxation of an interest in real property previously conveyed by tribe to  
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non-Indians is not an illegal tax on Indian land). The Supreme Court has even 

held that allotted trust land—which ordinarily is not taxable—can be taxed by 

the state if the land has been devised to a non-Indian. Bailess v. Paukune,  

344 U.S. 171, 173 (1952). 

 In accordance with the above authorities, when reservation land is made 

freely alienable and comes into unrestricted fee ownership by non-Indians, the 

property is thereby removed from federal protection and becomes subject to 

state taxation. See Cass County, 524 U.S. at 113. 

 Moreover, the Supreme Court has held that, if taxable non-Indian-owned 

land within reservation boundaries is subsequently reacquired by the tribe in 

question or a tribal member, the land does not become non-taxable simply 

because it has been restored to Indian ownership. Id. at 113–14. In Cass 

County, the tribe argued that “its tax immunity lay dormant during the period 

when [the reservation lands in question] were held by non-Indians,” and that 

the tribe’s “reacquisition of the lands in fee rendered them nontaxable once 

again.” Id. The Court expressly rejected that contention. Id. at 114. In order to 

restore  non-taxable status to repurchased reservation fee lands, the Court 

said, the lands would have to be placed into trust pursuant to 25 U.S.C. § 465. 

Id. at 114–15. 

 Accordingly, where reservation parcels have passed into non-Indian 

ownership and have thereby become taxable, and then are subsequently 
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reacquired by the tribe or its members, the parcels remain taxable unless they 

are taken back into trust by the United States on behalf of the Indian 

landowner. Any Indian-owned fee lands in this case that were previously 

owned by non-Indians and that are not in trust status are thus taxable by the 

State. 

III. The Nonintercourse Act does not prohibit taxation of 

unrestricted Indian fee lands. 

 The Tribes’ third claim is that state taxation of tribally owned 

reservation fee lands is precluded by the Indian Nonintercourse Act, 25 U.S.C. 

§ 177, which allegedly makes tribally owned land inalienable, and therefore 

non-taxable. That claim fails because the Nonintercourse Act’s restriction on 

alienation does not apply to lands that have been rendered alienable pursuant 

to the terms of a treaty or by an act of Congress. Reservation lands currently 

owned in fee simple by the Tribes in this case were previously rendered 

alienable either by the 1854 Treaty (as the Tribes contend) or by the General 

Allotment Act and its progeny (as the State Defendants contend). Either way, 

the Nonintercourse Act does not apply. 

 One year after the adoption of the United States Constitution, Congress 

passed the Trade and Intercourse Act of 1790, which regulated the sale of 

Indian land and trade and intercourse with Indian tribes. See Cohen’s 

Handbook, supra, 1029–30, (Bellavia Decl. Ex. D). That act included a 
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provision—known as the Nonintercourse Act—that prohibited any transfer of 

title for lands held by individual Indians or by tribes to any person or state, 

unless made by treaty held under federal authority. Id. at 1002. In 1834, the 

restriction on conveyances from individual Indians was removed. The 

restriction on tribal conveyances continued, however, and remains in effect 

today: “No purchase, grant, lease, or other conveyance of lands, or of any title 

or claim thereto, from any Indian nation or tribe of Indians, shall be of any 

validity in law or equity, unless the same be made by treaty or convention 

entered into pursuant to the Constitution.” 25 U.S.C. § 177; see also Cohen’s 

Handbook, supra, 1030–31, (Bellavia Decl. Ex. D). 

 The Tribes here suggest that the plain language of the Nonintercourse 

Act prohibits the alienation of any tribally-owned reservation lands, and that 

because those lands are inalienable, they are also not subject to state taxation. 

That claim fails for two reasons. 

 First, the plain language of the Nonintercourse Act actually expressly 

permits conveyances of tribally-owned land pursuant to a federally authorized 

treaty. Here, the 1854 Treaty itself authorizes the President to issue patents 

for allotted reservation lands, with or without restrictions on alienation, or to 

remove previously imposed restrictions on alienation. See Keweenaw III,  

452 F.3d at 520. If the President issues a fee patent with no restrictions on 

alienation (or removes any such restrictions), and that parcel is subsequently 
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alienated, that conveyance of the parcel is made in accordance with the terms 

of the 1854 Treaty and thus is permissible under the plain language of the 

Nonintercourse Act. Therefore, if the reservation fee lands at issue in this case 

were rendered alienable pursuant to the terms of the 1854 Treaty, as the 

Tribes contend, those lands are alienable and hence are also taxable. 

 Second, the Nonintercourse Act’s restriction on alienation cannot apply 

to lands that have been rendered alienable by subsequent acts of Congress, 

such as the General Allotment Act and related legislation. 

 The General Allotment Act, as amended by the Burke Act, provides that, 

when the Secretary of the Interior issues a patent in fee simple to an allottee, 

“thereafter all restrictions as to sale, incumbrance, or taxation of said land 

shall be removed.” 25 U.S.C. § 349. That provision constitutes an explicit 

congressional authorization of conveyance of an allotment at any time after 

issuance of a fee simple patent, regardless of whether an Indian tribe happens 

to purchase the land. The Nonintercourse Act could not be applied to such land 

without contradicting the express language of 25 U.S.C. § 349. 

 The Supreme Court adopted this reasoning in Cass County. The tribe in 

that case argued that lands that had  formerly been fee patented and sold 

under an act of Congress and that were subsequently repurchased by the tribe 

on the open market were not taxable because the Nonintercourse Act rendered 

those lands inalienable. The Supreme Court declined to directly address that 
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argument because it had not been raised in the lower courts, but the Court’s 

reasoning effectively rejected the argument.  

 The Court held that “when Congress makes reservation lands freely 

alienable, it is ‘unmistakably clear’ that Congress intends that land to be 

taxable by state and local governments, unless a contrary intent is ‘clearly 

manifested.’” Cass County, 524 U.S. at 113 (quoting County of Yakima,  

502 U.S. at 263). In support of that holding, the Court reasoned that, if 

previously alienated reservation land that is subsequently repurchased by a 

tribe automatically becomes tax exempt, that would render superfluous the 

statutory procedure for taking such lands into trust under 25 U.S.C. § 465. Id. 

at 114. The holding in Cass County thus cannot be reconciled with the view 

that the Nonintercourse Act automatically renders inalienable all lands owned 

by a tribe in fee simple absolute. 

 The issue was resolved even more squarely against the Tribes’ position 

in Lummi Indian Tribe v. Whatcom County, 5 F.3d 1355 (9th Cir. 1993). The 

court in that case rejected the tribe’s argument that lands it had acquired in 

fee simple absolute were not subject to property tax because they were 

inalienable under the Nonintercourse Act: “No court has held that Indian land 

approved for alienation by the federal government and then reacquired by a 

tribe again becomes inalienable. To the contrary, courts have said that once 

Congress removes restraints on alienation of land, the protections of the 
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Nonintercourse Act no longer apply.” Id. at 1359. Other courts have reached 

similar conclusions. See, e.g, Oneida Tribe of Indians of Wis. v. Vill. of Hobart, 

542 F. Supp. 2d 908, 932 (E.D. Wis. 2008); Anderson & Middleton Lumber Co. 

v. Quinault Indian Nation, 929 P.2d 379, 387 (Wash. 1996); Bay Mills Indian 

Cmty. v. Michigan, 626 N.W.2d 169, 746–48 (Mich. Ct. App. 2001); Mashpee 

Tribe v. Watt, 542 F. Supp. 797, 803–804 (1982), aff’d 707 F.2d 23 (1st Cir. 

1983); Cass Cty. Jt. Water Res. Dist. v. 1.43 Acres of Land, 643 N.W.2d 685, 

695–96 (N.D. 2002). 

 Because reservation lands currently owned by the Tribes in fee simple 

were previously rendered alienable either by the 1854 Treaty or by the General 

Allotment Act and its progeny, the Nonintercourse Act does not apply to those 

lands and the Tribes’ third claim fails. 

CONCLUSION 

 State Defendants Tony Evers and Peter Barca ask the Court to grant 

 

summary judgment in their favor on all Plaintiffs’ claims and dismiss this 

 

action. 
 

 Dated this 2nd day of December 2019. 
 

 Respectfully submitted, 
  

 JOSHUA L. KAUL 

 Attorney General of Wisconsin 
 

 Electronically signed by: 
 

 s/ Thomas C. Bellavia 
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 Assistant Attorney General 

 State Bar #1030182 
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